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ORAL ARGUMENT NOT YET SCHEDULED 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
MONROE ENERGY, LLC,  et al., 
 
 Petitioners, 
 
 v. 
 
UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY,  
 
 Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
No. 13-1265 (consolidated  
with Nos. 13-1267 and 
13-1268) 
 
 

 
RESPONDENT EPA’S UNOPPOSED MOTION TO SEVER CERTAIN 

ISSUES AND HOLD THEM IN ABEYANCE PENDING 
ADMINISTRATIVE RECONSIDERATION  

 
 Respondent the United States Environmental Protection Agency (“EPA”) 

hereby advises the Court that it recently granted reconsideration on one aspect of 

the rule at issue in this petition for review.  The other aspects of the rule at issue 

are unaffected by this grant of reconsideration.  Accordingly, without opposition 

by any party, EPA respectfully moves the Court to:  (1) sever from the remainder 

of this litigation certain issues pertaining specifically to the portion of the rule for 

which EPA has granted reconsideration; (2) establish a new docket for those issues 

with a newly-assigned case number and hold that new case in abeyance pending 

the completion of reconsideration proceedings, subject to a requirement to file 

periodic status reports regarding the progress of the reconsideration proceedings, as 
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well as other reservations of the litigants’ rights as described below; and (3) order 

the parties to file a motion or motions to govern further proceedings in the new 

case within 30 days after the conclusion of EPA’s reconsideration proceedings.  In 

support of this motion, EPA states as follows: 

BACKGROUND 

A. Regulatory Background and Status of Reconsideration Petitions 

1. These consolidated petitions seek judicial review of EPA’s final rule 

entitled “Regulation of Fuel and Fuel Additives:  2013 Renewable Fuel 

Standards,” 78 Fed. Reg. 49,794 (Aug. 15, 2013) (the “2013 RFS Rule”).    

2. The 2013 RFS Rule sets forth, inter alia, EPA’s projection of the 

volume of cellulosic biofuel—a type of renewable fuel—that would be used in 

commerce in the United States during calendar year 2013, pursuant to its authority 

under a provision of the Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 

495 (2005), as amended by the Energy Independence and Security Act of 2007, 

Pub. L. No. 110-140, 121 Stat. 1492 (2007).  See 42 U.S.C. § 7545(o)(7)(D).  

Among other determinations, the 2013 RFS Rule also sets forth EPA’s decision 

whether or not to reduce the 2013 “applicable volumes” established by statute for 

other types of renewable fuel under 42 U.S.C. § 7545(o)(7)(D)(i), as well as EPA’s 

determination of percentage-based standards for each type of renewable fuel 

(including cellulosic biofuel) for calendar year 2013, with which obligated parties 
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must comply.  See generally Brief of Respondent EPA (“EPA Br.”) 2-12 (filed 

Feb. 4, 2014) (“Statutory Background” and “Regulatory Background”). 

3. As part of this rulemaking, EPA also established a discrete regulatory 

provision that constitutes the cellulosic biofuel standard for 2013.  See 40 C.F.R.  

§ 80.1405(a)(4)(i), as set forth in 78 Fed. Reg. at 49,830.     

4. Two of the Petitioners in this case, the American Petroleum Institute 

(“API”) and American Fuel and Petrochemical Manufacturers (“AFPM”), filed 

petitions for administrative reconsideration of the 2013 RFS Rule raising a number 

of objections to EPA’s methodology for determining the cellulosic biofuel volume 

for 2013 and the resulting percentage standard for cellulosic biofuel (for 

convenience, such objections collectively are referred to hereinafter as objections 

“to the 2013 cellulosic biofuel standard”).  See Attachment 1 (API’s petition to 

EPA Administrator Gina McCarthy dated Oct. 11, 2013); Attachment 2 (AFPM’s 

petition dated Oct. 10, 2013).  These petitions asserted, in part, that notice of this 

methodology had not been provided to the public; in addition, the petitions asserted 

that EPA had relied on data on which the public had no chance to comment, and 

that the cellulosic biofuel requirement for 2013 is arbitrary and capricious.  See 

generally Attachment 1 at 3-5, Attachment 2 at 5-11.  As explained further below, 

these are the only issues that EPA seeks to hold in abeyance.   

  

USCA Case #13-1265      Document #1478306            Filed: 02/04/2014      Page 3 of 12



 4 

5. Two additional grounds asserted by API and AFPM in support of 

Reconsideration of the 2013 RFS Rule—and also presented in API’s and AFPM’s 

joint merits brief in this case—are that EPA relied on an updated estimate of 2013 

gasoline and diesel use provided by the Energy Information Administration on 

May 8, 2013, and that EPA adjusted its final standards for the 2013 RFS Rule 

based on a small refinery exemption.  Compare Attachment 1 at 5, and Attachment 

2 at 8-9, 11-12, with Brief for Petitioners API and AFPM (“API/AFPM Br.”) 11-

12, 15-21 (filed Dec. 9, 2013); see also EPA Br. 14-15, 40-53.  These objections do 

not relate solely to the 2013 cellulosic biofuel standard.  Therefore, EPA does not 

ask the Court to hold these additional issues in abeyance.  Likewise, EPA does not 

ask the Court to hold in abeyance any of the further objections to the 2013 RFS 

Rule raised by Petitioner Monroe Energy LLC.   

6. The EPA Administrator signed letters on January 23, 2014, 

determining that, with respect to the objections concerning the 2013 cellulosic 

biofuel standard, both API’s and AFPM’s petitions meet the statutory criteria for 

reconsideration.  Specifically, the Administrator found that an announcement by 

KiOR (a company that produces cellulosic biofuel) on August 8, 2013—two days 

after the Administrator signed the final rule—reducing KiOR’s estimate of 

anticipated cellulosic biofuel production in 2013 justifies reconsideration of the 

2013 cellulosic biofuel standard.  See Letters from EPA Administrator Gina L. 
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McCarthy to Robert L. Greco, III, API, and Richard Moskowitz, General Counsel, 

AFPM, both dated Jan. 23, 2014 (Attachments 3 and 4); see also 78 Fed. Reg. at 

49,830 (final rule was signed Aug. 6, 2013).1

7. It is EPA’s intention to move forward with the reconsideration 

proceedings by issuing a direct final rule with a parallel proposal on the 2013 

cellulosic biofuel standard, and to attempt to resolve the matter expeditiously so as 

to avoid unnecessary cost or burden and remove regulatory uncertainty before the 

June 30, 2014 deadline for obligated parties to demonstrate compliance with the 

2013 RFS Rule. 

  EPA accordingly “is granting [the] 

petition[s] for reconsideration with regard to the 2013 cellulosic biofuel standard, 

and will initiate a notice and comment rulemaking to reconsider this aspect of the 

rule.”  Attachments 3 and 4.  Moreover, in addition to the specific objection that 

was found to justify reconsideration, “[o]ther objections to the cellulosic biofuel 

standard noted in [the] petition[s] may be raised in the context of this future 

rulemaking if [Petitioners] continue to believe them relevant.”  Id.   

                                                 
1 The August 8, 2013 announcement is beyond the scope of the Court’s review in 
this action, because EPA received this information after it had already promulgated 
the final 2013 RFS Rule.  See 42 U.S.C. § 7607(d)(6)(C) (“The promulgated rule 
may not be based (in part or whole) on any information or data which has not been 
placed in the docket as of the date of such promulgation.”); API v. Costle, 609 F.2d 
20, 24 (D.C. Cir. 1979) (“date of such promulgation” means when the rule was 
signed and released to the public, not the later date of publication in the Federal 
Register).    
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B. Status of Litigation on Cellulosic Biofuel Issues 

8. Under the current scheduling order in this case, merits briefing will be 

completed by February 25, 2014.  Order dated Jan. 27, 2014.  Oral argument has 

not yet been scheduled; the Court has indicated that it will calendar the argument 

on “the first appropriate date following the completion of briefing.”  Order dated 

Oct. 29, 2013.   

9. API and AFPM have filed a joint merits brief in which they present 

substantially the same arguments specifically challenging the 2013 cellulosic 

biofuel standard that were raised by their reconsideration petitions, as summarized 

in Paragraph 4 above.  Compare Attachment 1 at 3-5, and Attachment 2 at 5-11, 

with API/AFPM Br. 12-13 and 22-34.  EPA’s brief responds to each of these 

arguments, see EPA Br. 53-58, but initially argues that the Court should not reach 

these issues at this time for the reasons explained in this motion, EPA Br.15.   

ARGUMENT 

  10. The Court should sever from the remainder of this litigation the 

challenges to the 2013 cellulosic biofuel standard that are referred to in Paragraphs 

4 and 9 above and hold them in abeyance pending administrative reconsideration, 

because the reconsideration proceedings may obviate the need for further litigation 

regarding these issues or, at minimum, may narrow the scope of any remaining 

dispute.  Further, if Petitioners remain dissatisfied with EPA’s final action on 
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reconsideration, they may challenge that decision in court.  Thus, Petitioners will 

not be prejudiced by a stay of their present challenges to the 2013 cellulosic 

biofuel standard.2

11. Moreover, the 2013 cellulosic biofuel standard is a discrete, severable 

portion of the 2013 RFS Rule, and API’s and AFPM’s challenges to that standard 

are distinct from the other issues presented in this case.  Thus, severing and 

holding in abeyance the challenges to the 2013 cellulosic biofuel standard will not 

affect the Court’s ability to resolve Petitioners’ other challenges to the 2013 RFS 

Rule.  For example, the rationale for EPA’s decision not to reduce the 2013 

volume requirement for total renewable fuels under 42 U.S.C. § 

7545(o)(7)(D)(i)—which is challenged by Petitioner Monroe Energy LLC 

(“Monroe”) on a number of grounds—is not based on the precise cellulosic biofuel 

applicable volume, and therefore would not be implicated if EPA decides to further 

reduce the cellulosic biofuel volume after reconsideration of the 2013 cellulosic 

biofuel standard.  See generally EPA Br. 16-30; see also Davis County Solid Waste 

Mgmt. v. EPA, 108 F.3d 1454, 1459-60 (D.C. Cir. 1997) (holding, in the context 

of a partial remand, that regulatory provisions may be treated as severable if it 

   

                                                 
2 As noted above, EPA intends to resolve the reconsideration proceedings 
expeditiously by way of a direct final rule, thus increasing the likelihood that the 
 reconsideration proceedings will be resolved before the June 30, 2014 compliance 
date. 
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appears the agency would have adopted them on their own, i.e., without the 

remanded provision).  Thus, EPA’s grant of reconsideration regarding the 2013 

cellulosic biofuel standard provides no reason to alter the schedule on which the 

Court will decide Petitioners’ remaining challenges to the 2013 RFS Rule.  The 

Court approved that schedule in its Order of October 29, 2013, as modified by its 

Order of January 27, 2014.   

12.  EPA has discussed the procedural relief requested in this motion with 

each of the other parties in the case, including the afore-mentioned Petitioners as 

well Petitioner-Intervenor PBF Holding Company LLC and Respondent-

Intervenors Biotechnology Industry Organization, Growth Energy, Renewable 

Fuels Association, and National Biodiesel Board.  Several parties have expressed 

concern about the time remaining before June 30, 2014, the deadline for obligated 

parties to demonstrate compliance with the 2013 RFS Rule.  See 78 Fed. Reg. at 

49,800.  In order to accommodate these parties’ concerns, EPA proposes to file 

status reports in the severed case regarding the progress of the reconsideration 

proceedings, with the first such report due Friday, March 21, 2014 (i.e., 45 days 

from the date of today’s motion), and subsequent reports due at 60-day intervals 

thereafter until EPA takes a final action on reconsideration of the 2013 cellulosic 

biofuel standard.  The parties would then be required to file a motion or motions to 

govern further proceedings in the severed case within 30 days after the date of 
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signature of EPA’s final action on reconsideration of the 2013 cellulosic biofuel 

standard.  All parties expressly reserve their right to move for a judicial stay of the 

above-referenced June 30, 2014 compliance deadline pursuant to 42 U.S.C.  

§ 7607(d)(7)(B), 5 U.S.C. § 705, and/or such other authority as the Court may have 

in the event they conclude, based on the content of EPA’s status report/s, that such 

relief is appropriate.  EPA reserves all of its rights to respond to any such motion. 

13. All other parties in the case have confirmed through counsel, without 

conceding any legal assertions or characterizations of issues EPA has set forth in 

this motion, that they do not oppose the relief requested by this motion.      

CONCLUSION 

 14. For the foregoing reasons, rather than render what may prove to be an 

advisory opinion on the merits of the challenges to the 2013 cellulosic biofuel 

standard, the Court should grant this motion and issue an order: 

 (a) Severing from the remainder of this litigation the challenges to the 2013 

cellulosic biofuel standard, 40 C.F.R. § 80.1405(a)(4)(i), as set forth in 78 Fed. 

Reg. at 49,830.  Specifically, the Court should sever the issues addressed in API 

and AFPM’s brief at pages 12 to 13 and 22 to 34, and in EPA’s brief at pages 53 to 

58;  

(b) Establishing a new docket and a new case number for this severed case, 

and holding it in abeyance under the terms described in Paragraph 12 above; and 
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(c) Requiring the parties to file a motion or motions to govern further 

proceedings within 30 days after the date of signature of EPA’s final action on 

reconsideration of the 2013 cellulosic biofuel standard.   

      Respectfully submitted,   

       ROBERT G. DREHER 
      Acting Assistant Attorney General 
      Environment & Natural Resources Division 
 
Dated:  February 4, 2014  By: /s/ Brian H. Lynk___________________ 
      BRIAN H. LYNK, D.C. Bar. No. 459525 
      LISA M. BELL 
      Environmental Defense Section 
      United States Department of Justice 
      P.O. Box 7611 
      Washington, DC  20044 
      (202) 514-6187 (tel.) 
      (202) 514-8865 (fax) 
      brian.lynk@usdoj.gov 
 
OF COUNSEL: 
ROLAND DUBOIS 
Office of General Counsel 
United States Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460  
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Respondent EPA’s Unopposed Motion to 

Sever Certain Issues and Hold Them In Abeyance Pending Reconsideration has 

been filed with the Clerk of the Court this 4th day of February 2014, using the 

CM/ECF System.  True and correct copies were sent to each of the following 

counsel by electronic service through the appellate CM/ECF system: 

David W. DeBruin, Esq. 
Matthew E. Price, Esq. 
JENNER & BLOCK, LLP 
1099 New York Avenue, NW 
Suite 900 
Washington, DC  20001 
Counsel for Petitioner Monroe Energy, LLC 
 
Robert Allen Long, Jr., Esq. 
Kristen Elizabeth Eichensehr, Esq. 
Covington & Burling LLP 
1201 Pennsylvania Avenue, NW 
Washington, DC  20004-2401 
 
Harry Moy Ng, Esq. 
American Petroleum Institute 
1220 L Street, NW 
Suite 900 
Washington, DC  20005-4070 
Counsel for Petitioner American Petroleum Institute 
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Chet M. Thompson, Esq. 
Crowell & Moring LLP 
1001 Pennsylvania Avenue, NW 
Washington, DC  20004 
 
Richard Moskowitz, Esq. 
American Fuel & Petrochemical Manufacturers 
1667 K Street NW 
Suite 700 
Washington, DC  20006 
Counsel for Petitioner American Fuel & Petrochemical Manufacturer 
 
Bart E. Cassidy, Esq. 
Bryan Philip Franey, Esq. 
Katherine L. Vaccaro, Esq. 
Manko, Gold, Katcher & Fox, LLP 
401 City Avenue, Suite 901 
Bala Cynwyd, PA 19004 
Counsel for Petitioner-Intervenor PBF Holding Company, LLC 
 
John C. O’Quinn, Esq. 
William H. Burgess, Esq. 
Kirkland & Ellis LLP 
655 15th Street, NW 
Suite 1200 
Washington, DC 20005 
Counsel for Respondent-Intervenors Biotechnology Industry Organization, Growth 
Energy, and Renewable Fuels Association 
 
Sandra P. Franco, Esq. 
Brian M. Killian, Esq. 
Bingham McCutchen LLP 
2020 K Street, NW 
Washington, DC 20006 
Counsel for Respondent-Intervenor National Biodiesel Board 
      
 
Dated:  February 4, 2014      /s/ Brian H. Lynk 
         Brian H. Lynk  
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October 11, 2013 
 
The Honorable Gina McCarthy 
Administrator 
United States Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

 

Re:   Request for Reconsideration of EPA’s Final Rulemaking “Regulation of Fuels and Fuel 

Additives: 2013 Renewable Fuel Standards; Final Rule” issued on August 15, 2013 (Docket ID No. 

EPA-HQ-OAR-2012-0546). 

 
Dear Administrator McCarthy: 
 
The American Petroleum Institute (“API”) submits this petition for administrative reconsideration of the 
final rule entitled “Regulation of Fuels and Fuel Additives: 2013 Renewable Fuel Standards; Final Rule” 
published at 78 Federal Register 49794 (August 15, 2013) pursuant to section 307(d)(7)(B) of the Clean Air 
Act, 42 U.S.C. § 7607(d)(7)(B).  It was impracticable for API to raise the objections raised in this petition 
during the public comment period - because they became known after the period for public comment 
(indeed, only when EPA published the final rule) - and these objections are of central relevance to the 
outcome of the rule.   
 
API is a national trade association representing more than 500 companies involved in all aspects of the oil 
and natural gas industry, including those that are the obligated parties under the Renewable Fuel Standard 
(“RFS”).  Our industry supports the use of biofuels, but the RFS is unrealistic and unworkable and should be 
repealed by Congress.  EPA’s implementation of the program contributes to the problem, and the 2013 
Final Rule is no exception.   
 
Three specific issues in the rulemaking to establish the 2013 standards merit reconsideration:  (1) EPA failed 
to use the October 2012 EIA information regarding gasoline and diesel production estimates for 2013 and 
instead improperly relied on EIA information from 2013, after the compliance period began; (2) EPA’s 
methodology to establish the cellulosic standard in 2013 continues to be flawed, and information clearly 
available to the Agency before the rule was finalized exposes this flawed methodology; and (3) EPA granted 
a small refiner exemption that improperly and retroactively raised the obligation for other obligated 
parties.   
 
Use of New EIA Data 
EPA failed to use the October 2012 EIA information regarding gasoline and diesel production estimates for 
2013, even though the Agency proposed using this data set.  Instead, EPA's final rule used EIA information 

Robert L. Greco, III 
Group Director 

Downstream & Industry Operations 

 

1220 L Street, NW 

Washington, DC  20005-4070 

USA 

Telephone 202-682-8167  

Fax 202-682-8051 

Email greco@api.org 

www.api.org  
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from 2013 - after the compliance period began.  EPA did not propose this new methodology to set the 
standards, and API could not have raised its objections with this approach in the comment period. 
 
Clean Air Act Section 211(o)(3) states:  

(3) Applicable percentages  
(A) Provision of estimate of volumes of gasoline sales  
Not later than October 31 of each of calendar years 2005 through 2021, the Administrator of the Energy 
Information Administration shall provide to the Administrator of the Environmental Protection Agency an 
estimate, with respect to the following calendar year, of the volumes of transportation fuel, biomass-based 
diesel, and cellulosic biofuel projected to be sold or introduced into commerce in the United States. 
(B) Determination of applicable percentages  

(i)In general Not later than November 30 of each of calendar years 2005 through 2021, based on the 
estimate provided under subparagraph (A), the Administrator of the Environmental Protection 
Agency shall determine and publish in the Federal Register, with respect to the following calendar 
year, the renewable fuel obligation that ensures that the requirements of paragraph (2) are met. 

 
EPA’s Proposed Rule states1:  

 
“The Act requires EPA to base the standards on an EIA estimate of the amount of gasoline and diesel that will 
be sold or introduced into commerce for that year. The four separate renewable fuel standards for 2013 are 
based on the gasoline, ethanol, diesel, and biodiesel consumption volumes projected by EIA. [Footnote: Letter, 
Adam Sieminski, Administrator, U.S. Energy Information Administration, to Lisa P. Jackson, Administrator, U.S. 
EPA, October 18, 2012.]  

 
The Clean Air Act directs EPA to set the subsequent year’s standards based on the EIA estimate due October 
31.  EPA has no discretionary authority to use other subsequent estimates, and EPA gave no indication in 
the Proposed Rule that the Agency would consider using other estimates.  It was not appropriate for EPA to 
solicit EIA for a revised fuel demand estimate, and it was improper for EPA to set the volume obligations 
based on the new information.   
 
EPA acknowledges the tardiness of the rule, and explains that its delay is the rationale for using more up to 
date information.  Conventional wisdom might suggest that the most up-to-date transportation fuel 
demand information will render the most accurate results, but, in reality, this assumption founders.  
 
Obligated parties must acquire the proper number of RINs to demonstrate compliance.  Regulatory 
certainty before January 1 of the compliance year is needed for efficient planning and logistics 
purposes.  The 2013 RFS proposed rule which was published late on February 7, 2013 included an RFS total 
renewable standard of 9.63%; the final rule published on August 15, 2013 revised that standard to 
9.74%.  This change can have material impact on obligated parties’ compliance plans.    

                                                 
1
 “Regulation of Fuels and Fuel Additives: 2013 Renewable Fuel Standards; Proposed Rule.” Federal Register Vol. 78, 

No. 26 (February 7, 2013): 9302 
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Due to the forward-looking projections required by statute, the RFS will always have inherent variability 
with respect to the transportation demand projections (see chart below).  Congress recognized the need for 
regulatory certainty by requiring final rules by November 30, regardless of future changes in transportation 
demand.  EPA acted outside its scope of authority in establishing RFS requirements that were based on 
information made available so late into the compliance period.  EPA placed the May 8th EIA information in 
the docket on August 15th, raising additional concerns that the Agency is acting in a manner that total 
disregards obligated parties’ need for regulatory certainty and only complicates compliance.   
 

 
 

Based on October STEO and EIA data on actual fuel consumption  

 
EPA’s Cellulosic Biofuel Methodology 
API provided comment to the Proposed Rule to establish the 2013 cellulosic standard stating that the 
proposed cellulosic standard was aspirational, arbitrary, and out of touch with reality.  EPA has apparently 
not changed its “self-fulfilling prophesy” approach as EPA has failed to adopt a neutral methodology in the 
proposed or final rules.  The final 2013 requirements are volumetrically lower than what was proposed, yet 
the Proposed Rule and Final Rule are equally unrealistic considering that the final was published so late in 
the year.  New information now available clearly demonstrates that EPA’s methodology and process used 
to develop the final 2013 standards were flawed and merit reconsideration.  The information recently made 
available is regarding the capability of the KiOR facility in Columbus, Mississippi to meet its share of EPA’s 
projected cellulosic production.   
 
EPA finalized a cellulosic biofuel requirement that presumes a capability by KiOR to produce 3 to 4 million 
physical gallons (5 to 6 million ethanol equivalent gallons) of cellulosic biofuel.  EPA supports this estimate 
with the fact that KiOR’s Columbus, Mississippi facility began production in March 2013; and on May 9th the 
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company projected total 2013 production in the range of 3 to 5 million physical gallons.  The May 9th 
conference call statement from KiOR President and CEO Fred Cannon below provides additional context: 
 

“we expect that total fuel production during the second quarter will range between 300,000 & 
500,000 gallons, keeping us on track to fall within our projected production range of 3 million to 5 
million gallons for 2013.   

 
EPA EMTS data show about 5,000 physical gallons were produced in March; and continuous production was 
apparently not achieved as evidenced by the lack of cellulosic RIN regeneration in April or May.  EMTS 
shows an additional 68,000 physical gallons were produced in June, far short of KiOR’s projected 300,000 to 
500,000 gallons second quarter production.  KiOR’s inability to ramp up to meet its production goal for the 
2nd quarter of 2013, combined with the miniscule 1st quarter 2013 volume raises serious doubt that the 
company will meet its earlier projection of production for the entire 2013 calendar year.   
 
In EPA’s discussion of the viability of INEO’s production facility, the Final Rule notes that initial production 
was announced on July 31, indicating EPA did continue to track individual cellulosic producer progress 
immediately prior to finalizing the rule.  Yet, EPA’s own EMTS data available in late July showed KiOR 
production estimates from May were no longer realistic.  EPA apparently continued to rely on public 
statements from KiOR made in May that were clearly outdated.   
 
Immediately after EPA made a pre-publication version of the final 2013 standards available, KiOR held a 
conference call on August 8th to discuss second quarter results.  The company announced expectations to 
produce 1 to 2 million gallons of cellulosic biofuel in 2013, and to achieve normal, steady-state optimal 
operations at the Columbus facility in the first half of 2014.  The news indicates that EPA either did not 
continue to track KiOR’s progress, or that EPA did continue to monitor progress but intended to set 
aspirational standards.  It is additionally concerning that EPA appears to be inconsistent in evaluating 
individual cellulosic facilities, selectively using information that increases the standard. 
 
API has some concerns with EPA’s use of cellulosic producer information obtained in the compliance 
period.  However, very little cellulosic biofuel has been produced and unlike our concerns with the use of 
more recent EIA information raised earlier, obligated parties likely would not have behaved differently in 
the first 8.5 months of the year to comply with the cellulosic standard.  API does not take position in this 
petition on the appropriateness of using cellulosic producer information obtained in the compliance period; 
the most recent information merely demonstrates how EPA continues to implement the standard with a 
flawed methodology, which is the basis for requiring reconsideration.  EPA needs to use a more accurate 
methodology such as basing the volume on actual cellulosic production, rather than using selectively 
chosen, optimistic projections from companies when history shows are consistently wrong.   
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EPA should immediately reconsider the cellulosic biofuel standard and use a methodology that takes 
neutral aim at accuracy, as directed by the U.S. Court of Appeals for the D.C Circuit.  API continues to 
recommend using three months of actual cellulosic production.   
 
KiOR’s ability to produce even the revised 1 to 2 million gallon estimate for 2013 is far from certain.  On 
August 20th, a class action complaint was filed with the U.S. District Court; Southern District of Texas 
seeking to recover damages from KiOR’s alleged violations of the Securities Exchange Act.  The complaint 
claims that KiOR: “continued to falsely reassure investors that the company remained on track to achieve 
commercially meaningful biofuel production levels at the Columbus facility.”  While the lawsuit was only 
recently filed and will likely not be settled or decided for some time, EPA should be following these 
developments when considering how it will establish a methodology that aims at accuracy when developing 
projections for 2014 and beyond.  API raised concerns for several years that potential cellulosic producers’ 
volume estimates and timeframes have historically been overly-optimistic, and KiOR is no exception.   
 
Most recently, EPA made EMTS data available for August 2013 which show that no D3 or D7 RINs were 
generated in this month, indicating that companies have not achieved steady state production of cellulosic 
biofuels.  This information also lends further credibility to the API suggested methodology of using three 
consecutive months of producer data in setting the standard.   
 
Small Refiner Exemption 
The Clean Air Act allows for small refiner exemptions and/ or extensions based on an EIA study, or on a case 
by case basis as determined by EPA.  EPA’s timeliness in rulemaking development is critical to the 
implementation of the small refiner provisions.  In the Final Rule, EPA references the following statements 
made in the Final Rule establishing the 2011 standards: 
  
“EPA believes the Act is best interpreted to require issuance of a single annual standard in November that is applicable 
in the following calendar year, thereby providing advance notice and certainty to obligated parties regarding their 
regulatory requirements. Periodic revisions to the standards to reflect waivers issued to small refineries or refiners 
would be inconsistent with the statutory text, and would introduce an undesirable level of uncertainty for obligated 
parties”  

 
API agrees with the statement above, and reiterates the need for regulatory certainty.  Although EPA 
indicated in the proposal that the Agency believed it could continue to consider exemptions on a case-by- 
case basis, obligated parties were expecting prompt finalization of the rule, which would have limited the 
period of uncertainty.  EPA should not have reallocated the exempted party’s obligation across the rest of 
the industry, especially when it was too far into the compliance period to be changing the required 
compliance for the first 8.5 months of the year.   
 
Retroactive Rulemakings 
The 2013 RFS Final Rule indicated that EPA would extend the deadline for companies to demonstrate 
compliance with the 2013 RVO standards.  API welcomes the change, but not for the reason EPA identified.  
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Not only does the text of the 2013 RFS Final Rule as published in the August 15, 2013 Federal Register 
indicate that EPA expects to be late in issuing the final 2014 standard, it, in effect, shows that the Agency 
expects to be as much as six months late!  It increasingly appears that EPA will not meet the November 30, 
2013 deadline for finalizing the 2014 RFS standards. The Agency should strive to issue the rules on time.  
Effectively stating in August 2013 that an annual rulemaking (which should by now be a routine process) 
could take another 10 months to promulgate is a tacit admission that the agency isn’t concerned about 
issuing timely RFS rules.   
 
EPA’s habitual delays in promulgating the annual RFS standards are unacceptable and fundamentally unfair. 
Obligated parties need this information ahead of the compliance year – as the Clean Air Act clearly requires 
EPA to do – in order to make operational, logistics, and investment decisions. If EPA is unwilling or unable 
to meet the statutorily required dates, API may seek judicial assistance in enforcing the deadlines. 
Furthermore, the uncertainties created by the ethanol blendwall in 2013 and beyond are enormous, and 
EPA is only adding to the uncertainty with retroactive rules.   
 
Conclusion 
The issues outlined above collectively show that EPA is not effectively implementing the RFS, and the 
Agency’s 2013 Final Rule continues the pattern of overly aggressive implementation of an unrealistic 
mandate.  The ethanol blendwall remains our industry’s biggest concern with the RFS, and EPA continues to 
exacerbate the problem.   EPA not only fails to use its discretionary authority to mitigate the problem but, 
as described in this petition, EPA exceeds its authority in ways that only advance the timing and severity of 
the ethanol blendwall.  EPA should expeditiously grant this petition. 
  
We appreciate your attention to these issues, and look forward to your response.  If you have any questions 
regarding this petition, please don’t hesitate to contact us. 
 
Sincerely,  
 

 
Robert L. Greco, III 
Group Director, Downstream & Industry Operations 
 
 
 
cc:  Chris Grundler 
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October 10, 2013

 

 

 

The Honorable Gina McCarthy 

Administrator 

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue 

Washington, D.C.    

 

RE: Petition for Reconsideration of 2013 Renewable Fuel Standards, 

Waiver of 2013 Cellulosic Biofuel Requirements and 

Docket No. EPA-

 

 

Dear Administrator McCarthy: 

 

Pursuant to Section 307(d)(7)(B) of the Clean Air Act (“CAA”), 

Petrochemical Manufacturers ("AFPM")

reconsider certain aspects of the U.S. Environmental Protection Agency’s ("Agency" or 

"EPA") final rule entitled Regulation of Fuels and Fuel Additive

Standards (“Final Rule”).
2
 

 

Three issues warrant reconsideration:  (1) EPA’s rulemaking timeline (

comply with CAA deadlines) and its reliance on data requested and generated during the 2013 

compliance period that was not subject to notice and comment; (2) the methodology EPA used 

to estimate cellulosic production and to establish 2013 cellulosic biofuel standards; and (3) the 

grant of a small refinery/refiner exemption resulting in the reallocation of compliance b

to other obligated parties. 

 
EPA’s failure to establish a transparent and permissible methodology for promulgating 

renewable fuel standards and to meet the deadlines mandated by Congress is disrupting obligated 

parties’ compliance programs and causi

these standards by November 30 of each year (prior to a compliance year) so that obligated 

parties would have sufficient lead time to develop and implement appropriate regulatory 

compliance strategies.  Obviously, parties are denied the lead time envisioned by Congress when, 

                                                 

1
 AFPM is a national trade association of more than 400 companies.  Its members are obligated parties 

under the Renewable Fuel Standard (“RFS”) and include virtually all U.S. refiners and petrochemical 

manufacturers.  AFPM members supply consumers with a wi

daily in their homes and businesses.  These products include gasoline, diesel fuel, home heating oil, jet 

fuel, lubricants and the chemicals that serve as “building blocks” in making diverse products, such as 

plastics, clothing, medicine and computers.

2
 78 Fed. Reg. 49794 (August 15, 2013).
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Richard Moskowitz 

General Counsel 

October 10, 2013 

U.S. Environmental Protection Agency 

Petition for Reconsideration of 2013 Renewable Fuel Standards,  

Waiver of 2013 Cellulosic Biofuel Requirements and Other Relief

-HQ-OAR-2012-0546 

Pursuant to Section 307(d)(7)(B) of the Clean Air Act (“CAA”), the American Fuel & 

Petrochemical Manufacturers ("AFPM")
1
 hereby petitions you to convene a proceeding to 

reconsider certain aspects of the U.S. Environmental Protection Agency’s ("Agency" or 

Regulation of Fuels and Fuel Additives: 2013 Renewable Fuel 

Three issues warrant reconsideration:  (1) EPA’s rulemaking timeline (i.e

comply with CAA deadlines) and its reliance on data requested and generated during the 2013 

was not subject to notice and comment; (2) the methodology EPA used 

to estimate cellulosic production and to establish 2013 cellulosic biofuel standards; and (3) the 

grant of a small refinery/refiner exemption resulting in the reallocation of compliance b

EPA’s failure to establish a transparent and permissible methodology for promulgating 

renewable fuel standards and to meet the deadlines mandated by Congress is disrupting obligated 

parties’ compliance programs and causing substantial harm.  Congress required EPA to establish 

these standards by November 30 of each year (prior to a compliance year) so that obligated 

parties would have sufficient lead time to develop and implement appropriate regulatory 

s.  Obviously, parties are denied the lead time envisioned by Congress when, 

AFPM is a national trade association of more than 400 companies.  Its members are obligated parties 

under the Renewable Fuel Standard (“RFS”) and include virtually all U.S. refiners and petrochemical 

manufacturers.  AFPM members supply consumers with a wide variety of products and services used 

daily in their homes and businesses.  These products include gasoline, diesel fuel, home heating oil, jet 

fuel, lubricants and the chemicals that serve as “building blocks” in making diverse products, such as 

cs, clothing, medicine and computers. 

78 Fed. Reg. 49794 (August 15, 2013). 

American  

Fuel & Petrochemical  

Manufacturers 

1667 K Street, NW 
Suite 700 
Washington, DC   
20006 

202.457.0480 office 
202.552.8457 direct 
202.457.0486 fax 
Rmoskowitz@afpm.org 

 

ther Relief 

the American Fuel & 

hereby petitions you to convene a proceeding to 

reconsider certain aspects of the U.S. Environmental Protection Agency’s ("Agency" or 

s: 2013 Renewable Fuel 

i.e., its failure to 

comply with CAA deadlines) and its reliance on data requested and generated during the 2013 

was not subject to notice and comment; (2) the methodology EPA used 

to estimate cellulosic production and to establish 2013 cellulosic biofuel standards; and (3) the 

grant of a small refinery/refiner exemption resulting in the reallocation of compliance burdens 

EPA’s failure to establish a transparent and permissible methodology for promulgating 

renewable fuel standards and to meet the deadlines mandated by Congress is disrupting obligated 

ng substantial harm.  Congress required EPA to establish 

these standards by November 30 of each year (prior to a compliance year) so that obligated 

parties would have sufficient lead time to develop and implement appropriate regulatory 

s.  Obviously, parties are denied the lead time envisioned by Congress when, 

AFPM is a national trade association of more than 400 companies.  Its members are obligated parties 

under the Renewable Fuel Standard (“RFS”) and include virtually all U.S. refiners and petrochemical 

de variety of products and services used 

daily in their homes and businesses.  These products include gasoline, diesel fuel, home heating oil, jet 

fuel, lubricants and the chemicals that serve as “building blocks” in making diverse products, such as 
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as it did here, EPA promulgates renewable fuel standards well into the compliance year and then 

applies them retroactively.  Matters are made even worse when EPA relies upon data 

and generated after the start of the compliance period and for which stakeholders are denied a 

meaningful opportunity to review and to comment.

EPA followed for this rule, as well as the last few years, c

scheme contemplated by Congress.  

 

Going forward, we urge the Agency to follow the timelines mandated by CAA section 

211(o) and to develop a process that allows for informed public comment before publication of 

the final rule on or before November 30.  EPA also must work with EIA to ensure that it 

provides the estimates required under CAA section 211(o)(3)(A) in a manner that would enable 

EPA to propose and publish a final RFS rule by November 30.   

 

In the meantime, and for the reasons set forth below, we respectfully request that you 

grant reconsideration to allow the public to comment on these centrally relevant issues.  In 

responding to and publishing this petition for reconsideration, EPA should describe in detail 

the methodology it used to establish the 2013 cellulosic biofuel standard and include an 

analysis as to why the methodology continues to yield estimates of cellulosic production

consistently have been far above actual production

comment on revisions to this methodology that will correct this

 

To address the discrepancy

actual production caused by the Agency’s application of an opaque and unrealist

methodology, AFPM also is petitioning EPA to waive the 2013 cellulosic biofuel requirements 

in accordance with CAA Section 211(o)(7)(A).  As detailed in this petition, production data 

utilized by EPA in establishing such requirements is not credible and

cellulosic biofuel in 2013 will fall far short of the level EPA established in the Final Rule.  

EPA must therefore waive the 2013 cellulosic biofuel requirements on the basis of inadequate 

domestic supply.   

 

We discuss the issues tha

 

I. EPA’s Repeated Failure to Meet the Clean Air Act’s 

Establishing RFS Requirements and Standards

CAA section 211(o)(3)(B) requires the EPA Administrator “[n]ot later than November 

30 of each calendar year[]” to “determine and publish in the Federal Register with respect to 

the following calendar year, the renewable fuel obligation that ensures that the requirements of 

[CAA section (o)(2)] are met.”  

do not know their precise obligations for any year until EPA acts to establish renewable fuel 

obligations, applicable percentage requirements

Petition for Reconsideration and Waiver 
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as it did here, EPA promulgates renewable fuel standards well into the compliance year and then 

applies them retroactively.  Matters are made even worse when EPA relies upon data 

and generated after the start of the compliance period and for which stakeholders are denied a 

unity to review and to comment.  The timeline and rulemaking process that 

EPA followed for this rule, as well as the last few years, completely ignores the regulatory 

scheme contemplated by Congress.   

Going forward, we urge the Agency to follow the timelines mandated by CAA section 

211(o) and to develop a process that allows for informed public comment before publication of 

ule on or before November 30.  EPA also must work with EIA to ensure that it 

provides the estimates required under CAA section 211(o)(3)(A) in a manner that would enable 

publish a final RFS rule by November 30.    

or the reasons set forth below, we respectfully request that you 

grant reconsideration to allow the public to comment on these centrally relevant issues.  In 

responding to and publishing this petition for reconsideration, EPA should describe in detail 

methodology it used to establish the 2013 cellulosic biofuel standard and include an 

analysis as to why the methodology continues to yield estimates of cellulosic production

consistently have been far above actual production.  EPA also should suggest and take 

comment on revisions to this methodology that will correct this legal deficiency.

discrepancy between EPA’s predicted cellulosic biofuel production and 

actual production caused by the Agency’s application of an opaque and unrealist

methodology, AFPM also is petitioning EPA to waive the 2013 cellulosic biofuel requirements 

in accordance with CAA Section 211(o)(7)(A).  As detailed in this petition, production data 

utilized by EPA in establishing such requirements is not credible and actual production of 

cellulosic biofuel in 2013 will fall far short of the level EPA established in the Final Rule.  

EPA must therefore waive the 2013 cellulosic biofuel requirements on the basis of inadequate 

We discuss the issues that underlie our requests in greater detail below. 

’s Repeated Failure to Meet the Clean Air Act’s Explicit 

Establishing RFS Requirements and Standards 

CAA section 211(o)(3)(B) requires the EPA Administrator “[n]ot later than November 

each calendar year[]” to “determine and publish in the Federal Register with respect to 

the following calendar year, the renewable fuel obligation that ensures that the requirements of 

[CAA section (o)(2)] are met.”  In this regard, the RFS is not self-executing.  Obligated parties 

do not know their precise obligations for any year until EPA acts to establish renewable fuel 

, applicable percentage requirements, and the level of transportation fuel projected 

as it did here, EPA promulgates renewable fuel standards well into the compliance year and then 

applies them retroactively.  Matters are made even worse when EPA relies upon data requested 

and generated after the start of the compliance period and for which stakeholders are denied a 

The timeline and rulemaking process that 

ompletely ignores the regulatory 

Going forward, we urge the Agency to follow the timelines mandated by CAA section 

211(o) and to develop a process that allows for informed public comment before publication of 

ule on or before November 30.  EPA also must work with EIA to ensure that it 

provides the estimates required under CAA section 211(o)(3)(A) in a manner that would enable 

or the reasons set forth below, we respectfully request that you 

grant reconsideration to allow the public to comment on these centrally relevant issues.  In 

responding to and publishing this petition for reconsideration, EPA should describe in detail 

methodology it used to establish the 2013 cellulosic biofuel standard and include an 

analysis as to why the methodology continues to yield estimates of cellulosic production that 

and take 

legal deficiency. 

between EPA’s predicted cellulosic biofuel production and 

actual production caused by the Agency’s application of an opaque and unrealistic 

methodology, AFPM also is petitioning EPA to waive the 2013 cellulosic biofuel requirements 

in accordance with CAA Section 211(o)(7)(A).  As detailed in this petition, production data 

actual production of 

cellulosic biofuel in 2013 will fall far short of the level EPA established in the Final Rule.  

EPA must therefore waive the 2013 cellulosic biofuel requirements on the basis of inadequate 

 

Explicit Deadline for 

CAA section 211(o)(3)(B) requires the EPA Administrator “[n]ot later than November 

each calendar year[]” to “determine and publish in the Federal Register with respect to 

the following calendar year, the renewable fuel obligation that ensures that the requirements of 

cuting.  Obligated parties 

do not know their precise obligations for any year until EPA acts to establish renewable fuel 

and the level of transportation fuel projected 
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to be sold or introduced into commerce 

enacting the RFS standard-setting process and the dates 

211(o)(3)(A)-(B) is abundantly clear.  It is designed to inform obligated parties, 

compliance year, of the full extent of their RFS obligations in the coming year.  

 

EPA failed to meet this statutory deadline with regard to all renewable fuel standards 

except biomass-based diesel and for all volume percentage requirements that apply in 2013.  In 

fact, EPA did not even propose 

the date established in the CAA for 

place and effective until August 15, over nine months after the date required by t

more than halfway through the 2013 RFS compliance year.

 

As a result of EPA’s long

the regulatory certainty contemplated under the CAA.

the long delay in rulemaking – the RFS requirements that apply to every obligated party also 

changed.  In the Final Rule, EPA increased the level of required compliance with the 

renewable fuel standard from 9.6

more than 8 months after the beginning of the compliance year injured obligated parties who 

typically purchased the required number of RINs needed for compliance throughout the 

calendar year.  Obligated parties were placed in a position of havin

acquisition of millions of additional expensive Renewable Identification Numbers (“RINs”) for 

2013 when most of the compliance year was already over.

2013 RFS volumes forces obligated parties to m

do, when it will act, and how its actions will affect RIN prices.  The impacts of EPA’s delays 

are not theoretical. 

 

EPA’s violation of CAA Section 211(o)(3) timelines also facilitated the use of 

information that was not disclosed to the public, depriving all commenters of an ability to review 

                                                 
3
 78 Fed. Reg. at 9,286. 

 
4
 78 Fed. Reg. at 49,826. 

 
5
  Due to the delays in the 2013 RFS rulemaking, EPA received comments arguing that the Agency 

should not impose any RFS requirements in 2013, that EPA should limit RFS requirements to fuel 

introduced into commerce after date of a final rule, or that EPA should increase percentage standards 

(but apply them only to production of gasoline or diesel after

all of these options.  Instead, the final rule extends the date for demonstration of compliance with 2013 

RFS standards by four months, to June 30, 2014.  Extending the date for making compliance 

demonstrations, however, does not alter the fact that compliance 

2013.  Thus, EPA’s “solution” does not address the real harms of its delay.  
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to be sold or introduced into commerce for the same year.  The explicit intent of 

setting process and the dates provided in CAA section 

clear.  It is designed to inform obligated parties, 

full extent of their RFS obligations in the coming year.  

EPA failed to meet this statutory deadline with regard to all renewable fuel standards 

based diesel and for all volume percentage requirements that apply in 2013.  In 

propose the percentage requirements for 2013 until two months after 

the date established in the CAA for final standards.  Final renewable fuel standards were not in 

place and effective until August 15, over nine months after the date required by t

more than halfway through the 2013 RFS compliance year. 

As a result of EPA’s long-delayed rulemaking process, obligated parties were denied 

the regulatory certainty contemplated under the CAA.  In addition – and directly as a result of 

the RFS requirements that apply to every obligated party also 

changed.  In the Final Rule, EPA increased the level of required compliance with the 

renewable fuel standard from 9.63%
3
 to 9.74%.

4
  Delaying the publication of the Fin

more than 8 months after the beginning of the compliance year injured obligated parties who 

typically purchased the required number of RINs needed for compliance throughout the 

Obligated parties were placed in a position of having to plan and implement the 

of additional expensive Renewable Identification Numbers (“RINs”) for 

2013 when most of the compliance year was already over.
5
  EPA’s delayed issuance of the 

2013 RFS volumes forces obligated parties to make blind financial bets on what EPA might 

do, when it will act, and how its actions will affect RIN prices.  The impacts of EPA’s delays 

EPA’s violation of CAA Section 211(o)(3) timelines also facilitated the use of 

was not disclosed to the public, depriving all commenters of an ability to review 

Due to the delays in the 2013 RFS rulemaking, EPA received comments arguing that the Agency 

irements in 2013, that EPA should limit RFS requirements to fuel 

introduced into commerce after date of a final rule, or that EPA should increase percentage standards 

(but apply them only to production of gasoline or diesel after the issuance of a final ru

all of these options.  Instead, the final rule extends the date for demonstration of compliance with 2013 

RFS standards by four months, to June 30, 2014.  Extending the date for making compliance 

, however, does not alter the fact that compliance obligations date back to January 1, 

Thus, EPA’s “solution” does not address the real harms of its delay.   

explicit intent of Congress in 

CAA section 

clear.  It is designed to inform obligated parties, prior to each 

full extent of their RFS obligations in the coming year.   

EPA failed to meet this statutory deadline with regard to all renewable fuel standards 

based diesel and for all volume percentage requirements that apply in 2013.  In 

the percentage requirements for 2013 until two months after 

standards.  Final renewable fuel standards were not in 

place and effective until August 15, over nine months after the date required by the CAA and 

, obligated parties were denied 

and directly as a result of 

the RFS requirements that apply to every obligated party also 

changed.  In the Final Rule, EPA increased the level of required compliance with the 

Delaying the publication of the Final Rule by 

more than 8 months after the beginning of the compliance year injured obligated parties who 

typically purchased the required number of RINs needed for compliance throughout the 

g to plan and implement the 

of additional expensive Renewable Identification Numbers (“RINs”) for 

EPA’s delayed issuance of the 

ake blind financial bets on what EPA might 

do, when it will act, and how its actions will affect RIN prices.  The impacts of EPA’s delays 

EPA’s violation of CAA Section 211(o)(3) timelines also facilitated the use of 

was not disclosed to the public, depriving all commenters of an ability to review 

Due to the delays in the 2013 RFS rulemaking, EPA received comments arguing that the Agency 

irements in 2013, that EPA should limit RFS requirements to fuel 

introduced into commerce after date of a final rule, or that EPA should increase percentage standards 

the issuance of a final rule).  EPA rejected 

all of these options.  Instead, the final rule extends the date for demonstration of compliance with 2013 

RFS standards by four months, to June 30, 2014.  Extending the date for making compliance 

date back to January 1, 
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the information that formed the basis of the Final Rule.  

AFPM and other commenters could not have known that EPA would request a

estimate in April 2013 and use this estimate in lieu of the EIA estimate required by CAA section 

211(o)(3).  Nor did AFPM or other commenters have the ability to review and comment on new 

producer information that formed the basis of a lower 

biofuel requirement for 2013.  Reconsideration of the rule is

 
The reconsideration process does not allow EPA to “go back in time” and directly cure 

its violation of the statutory timeline establishe

corrective action.  Specifically, EPA should:

 

(1)  agree to solicit comment on what data the Agency can use to establish renewable fuel 

standards for any given year and whether it was appropriate for EPA to base 

standards on data solicited and otherwise provided after commencemen

compliance period; and 

 

(2)  obtain and publish the EIA estimate required under CAA Section 211(o)(3)(A) in 

future years at a point in time that would allow for an 

prior to the required determination of the renewable fuel obligation and applicable 

percentage requirements by November 30.

 

We also remain concerned with the Agency’s complacency in repeatedly ignoring

RFS statutory deadlines.  Indeed, EPA seems poised to miss the deadline for issuing the 2014 

standards and has signaled its intent to do so

the Final Rule: 

 

Further, EPA is providing additional lead time to obligated parties by

date by which compliance with the 2013 standards must be demonstrated to June 30, 

2014. EPA chose this date both to provide additional time, and because 

that the final rule establishing the 2014 RFS standards should be finalized b

date.6 

 

EPA must therefore act now in accordance with the requests contained in this petition 

to ensure that it will meet its annual obligation to implement RFS requirements.

   

 

                                                 

6
 U.S. Environmental Protection Agency, Regulatory Announcement: 

Fuel Standards, http://www.epa.gov/otaq/fuels/renewablefuels/documents/420f13042.pdf

October 7, 2013). 
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the information that formed the basis of the Final Rule.  As explained in more detail below, 

PM and other commenters could not have known that EPA would request an addition

in April 2013 and use this estimate in lieu of the EIA estimate required by CAA section 

211(o)(3).  Nor did AFPM or other commenters have the ability to review and comment on new 

producer information that formed the basis of a lower – but still impermissibly high 

Reconsideration of the rule is therefore required. 

The reconsideration process does not allow EPA to “go back in time” and directly cure 

its violation of the statutory timeline established in CAA section 211(o).  But EPA can take 

corrective action.  Specifically, EPA should: 

gree to solicit comment on what data the Agency can use to establish renewable fuel 

standards for any given year and whether it was appropriate for EPA to base 

solicited and otherwise provided after commencement of the 2013 

ublish the EIA estimate required under CAA Section 211(o)(3)(A) in 

future years at a point in time that would allow for an adequate period of public comment 

prior to the required determination of the renewable fuel obligation and applicable 

percentage requirements by November 30. 

remain concerned with the Agency’s complacency in repeatedly ignoring

.  Indeed, EPA seems poised to miss the deadline for issuing the 2014 

standards and has signaled its intent to do so in its Regulatory Announcement accompanying 

Further, EPA is providing additional lead time to obligated parties by extending the 

date by which compliance with the 2013 standards must be demonstrated to June 30, 

2014. EPA chose this date both to provide additional time, and because we project 

that the final rule establishing the 2014 RFS standards should be finalized b

EPA must therefore act now in accordance with the requests contained in this petition 

to ensure that it will meet its annual obligation to implement RFS requirements.

U.S. Environmental Protection Agency, Regulatory Announcement: EPA Finalizes 2013 Renewab

http://www.epa.gov/otaq/fuels/renewablefuels/documents/420f13042.pdf

As explained in more detail below, 

n additional EIA 

in April 2013 and use this estimate in lieu of the EIA estimate required by CAA section 

211(o)(3).  Nor did AFPM or other commenters have the ability to review and comment on new 

till impermissibly high – cellulosic 

 

The reconsideration process does not allow EPA to “go back in time” and directly cure 

But EPA can take 

gree to solicit comment on what data the Agency can use to establish renewable fuel 

standards for any given year and whether it was appropriate for EPA to base the 2013 

t of the 2013 

ublish the EIA estimate required under CAA Section 211(o)(3)(A) in 

adequate period of public comment 

prior to the required determination of the renewable fuel obligation and applicable 

remain concerned with the Agency’s complacency in repeatedly ignoring the 

.  Indeed, EPA seems poised to miss the deadline for issuing the 2014 

in its Regulatory Announcement accompanying 

extending the 

date by which compliance with the 2013 standards must be demonstrated to June 30, 

we project 

that the final rule establishing the 2014 RFS standards should be finalized by that 

EPA must therefore act now in accordance with the requests contained in this petition 

to ensure that it will meet its annual obligation to implement RFS requirements. 

EPA Finalizes 2013 Renewable 

http://www.epa.gov/otaq/fuels/renewablefuels/documents/420f13042.pdf (accessed 
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II. EPA Must Reconsider 

Biofuel 

During its delay in promulgating the 2013 Final Rule, EPA solicited, received, and 

relied upon additional information from EIA and cellulosic biofuel producers in setting the 

final renewable fuel standards, denying obligated parties the opportunity

material information in violation of the Administrative Procedures Act (“APA”).  EPA also 

utilized an opaque methodology for projecting annual cellulosic biofuel volumes that is 

inherently flawed, as borne out by actual production data.  Mor

methodology is “new,” as alleged by EPA, it was not adequately noticed or explained, and 

thus, there has been no opportunity for public review and comment.  

 

EPA established a percentage standard of 0.004% for cellulosic biof

projection of 6 million ethanol-equivalent gallons of cellulosic biofuel production.  EPA 

offered several bases for its projection: (1) a May 8, 2013 EIA projection of 2013 cellulosic 

biofuel volumes undertaken at EPA’s request;

individual producers’ “progress to date” reports; and (4) comments received in response to the 

Notice of Proposed Rulemaking (“Proposed Rule”).

filed in response to the Proposed Rule, none of this information was available during the public 

comment period.  Yet, by EPA’s own admission, this information was of central relevance to 

the Final Rule.  Indeed, EPA proclaimed that this new information “

volume requirement” for cellulosic biofuel.

under CAA Section 307(d)(7)(B).
 

A. EPA’s Methodology 

and, to the Extent 

Review and Comment

Although EPA’s Final Rule cites information that it asserts factored into the final RFS 

volumetric and percentage standards for 2013, the precise process that EPA used to establish the 

standards remains opaque.  For its part, EPA asserts that it applied a new, “neutral methodology” 

in developing the Final Rule.  Assuming 

reconsideration is warranted because the new methodology was not noticed, let alone 

                                                 

7
 Letter from A. Michael Schaal, Director, Office of Petr

Energy Information Administration, to Chris Grundler, Director, Office of Transportation and Air 

Quality, EPA (May 8, 2013) hereinafter 

8
 Regulation of Fuels and Fuel Additives: 2013 Ren

7, 2013) hereinafter the “Proposed Rule.”

9
 Id. at 49,796 (emphasis added). 
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EPA Must Reconsider the Annual Percentage Standard for Cellulosic 

in promulgating the 2013 Final Rule, EPA solicited, received, and 

relied upon additional information from EIA and cellulosic biofuel producers in setting the 

final renewable fuel standards, denying obligated parties the opportunity to comment on 

material information in violation of the Administrative Procedures Act (“APA”).  EPA also 

utilized an opaque methodology for projecting annual cellulosic biofuel volumes that is 

inherently flawed, as borne out by actual production data.  Moreover, to the extent that the 

methodology is “new,” as alleged by EPA, it was not adequately noticed or explained, and 

thus, there has been no opportunity for public review and comment.   

EPA established a percentage standard of 0.004% for cellulosic biofuel based on its 

equivalent gallons of cellulosic biofuel production.  EPA 

offered several bases for its projection: (1) a May 8, 2013 EIA projection of 2013 cellulosic 

biofuel volumes undertaken at EPA’s request;
7
 (2) individual producers’ production plans; (3) 

individual producers’ “progress to date” reports; and (4) comments received in response to the 

Notice of Proposed Rulemaking (“Proposed Rule”).
8
  With the exception of certain comments 

d Rule, none of this information was available during the public 

comment period.  Yet, by EPA’s own admission, this information was of central relevance to 

Indeed, EPA proclaimed that this new information “led to the 2013 applicable 

volume requirement” for cellulosic biofuel.
9
  For these reasons reconsideration is warranted 

under CAA Section 307(d)(7)(B). 

EPA’s Methodology for Setting the Cellulosic Biofuel Standards 

to the Extent it is New, as Alleged by EPA, Should Have Been

Review and Comment  

Although EPA’s Final Rule cites information that it asserts factored into the final RFS 

volumetric and percentage standards for 2013, the precise process that EPA used to establish the 

paque.  For its part, EPA asserts that it applied a new, “neutral methodology” 

in developing the Final Rule.  Assuming arguendo that EPA did in fact use a new methodology, 

reconsideration is warranted because the new methodology was not noticed, let alone 

Letter from A. Michael Schaal, Director, Office of Petroleum, Natural Gas, and Biofuels Analysis, U.S. 

Energy Information Administration, to Chris Grundler, Director, Office of Transportation and Air 

hereinafter the “Schaal Letter.”  

Regulation of Fuels and Fuel Additives: 2013 Renewable Fuel Standards, 78 Fed. Reg. 9,282 (February 

the “Proposed Rule.” 

Annual Percentage Standard for Cellulosic 

in promulgating the 2013 Final Rule, EPA solicited, received, and 

relied upon additional information from EIA and cellulosic biofuel producers in setting the 

to comment on 

material information in violation of the Administrative Procedures Act (“APA”).  EPA also 

utilized an opaque methodology for projecting annual cellulosic biofuel volumes that is 

eover, to the extent that the 

methodology is “new,” as alleged by EPA, it was not adequately noticed or explained, and 

uel based on its 

equivalent gallons of cellulosic biofuel production.  EPA 

offered several bases for its projection: (1) a May 8, 2013 EIA projection of 2013 cellulosic 

idual producers’ production plans; (3) 

individual producers’ “progress to date” reports; and (4) comments received in response to the 

With the exception of certain comments 

d Rule, none of this information was available during the public 

comment period.  Yet, by EPA’s own admission, this information was of central relevance to 

the 2013 applicable 

For these reasons reconsideration is warranted 

he Cellulosic Biofuel Standards was Flawed 

Should Have Been Subject to 

Although EPA’s Final Rule cites information that it asserts factored into the final RFS 

volumetric and percentage standards for 2013, the precise process that EPA used to establish the 

paque.  For its part, EPA asserts that it applied a new, “neutral methodology” 

that EPA did in fact use a new methodology, 

reconsideration is warranted because the new methodology was not noticed, let alone explained 

oleum, Natural Gas, and Biofuels Analysis, U.S. 

Energy Information Administration, to Chris Grundler, Director, Office of Transportation and Air 

, 78 Fed. Reg. 9,282 (February 
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in the Proposed Rule.  Stakeholders had no opportunity to review and comment upon the 

purported “new methodology” and how it may or may not differ from the methodology vacated 

in American Petroleum Institute v. EPA

 

Despite EPA’s assertions to

methodology that the D.C. Circuit invalidated 

As explained below in section II.B., EPA’s methodology once again employed an “aspirational” 

framework, resulting in unrealistic projections of cellulosic biofuel production.

 

EPA discussed API v. EPA

establishing a “neutral methodology”

production by excluding “highly uncertain” production data.  EPA also stated that it created 

“[b]enchmarks for how quickly new facilities ramp up to full production . . . to assess the 

reasonableness of the production estimates received from producers.”

 

Nothing in the Proposed Rule, however, gave notice of this methodology or of the 

creation of benchmarks.  Although 

publication in the Federal Register

Proposed Rule.  EPA merely stated that its projection of 11 million gallons of cellulosic biodiesel 

production (4.4 million gallons above the October 2012 EIA estimate) was its “best estimate of 

what will actually happen in 2013.”  It made no reference to a

Agency did not even use the term “methodology” in the Proposed Rule.  Nor did the Agency 

discuss specific benchmarks that would apply to different types of cellulosic biofuel facilities

Thus, there is no way that stakeholders could have been on notice that EPA was establishing a 

methodology, let alone provided sufficient information to meaningfully comment on the 

proposal.  Reconsideration is the only way to address this procedural defi

 

It also is entirely unclear 

Proposed Rule to evaluate information on cellulosic biofuel production.  EPA used a 

“ramp up” schedule for the INEOS Bio and KiOR facilities 

                                                 

10
 No. 12-1139, D.C. Cir. 2013 (hereinafter cited as “

11
 We would note that the precise terms used in the decision c

and not the “neutral methodology” that EPA asserts.

12
 78 Fed. Reg. at 49,803. 

13
 EPA’s claim that it did not receive comments suggesting that this benchmark was inappropriate is 

puzzling given that EPA never stated it was proposing a “benchmark” in the Proposed Rule.  78 Fed. Reg. 

at 49,804.    
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in the Proposed Rule.  Stakeholders had no opportunity to review and comment upon the 

purported “new methodology” and how it may or may not differ from the methodology vacated 

nstitute v. EPA.
10
  

Despite EPA’s assertions to the contrary, it appears that EPA either used the same 

methodology that the D.C. Circuit invalidated or one substantially similar and equally flawed.  

As explained below in section II.B., EPA’s methodology once again employed an “aspirational” 

resulting in unrealistic projections of cellulosic biofuel production. 

API v. EPA in the preamble to the Final Rule and cited it as the reason for 

establishing a “neutral methodology”
11
 that more accurately projects cellulosic biofuel 

ion by excluding “highly uncertain” production data.  EPA also stated that it created 

“[b]enchmarks for how quickly new facilities ramp up to full production . . . to assess the 

reasonableness of the production estimates received from producers.”
12
    

ing in the Proposed Rule, however, gave notice of this methodology or of the 

Although API v. EPA was decided prior to the Proposed Rule’s 

Federal Register, EPA made only passing reference to the decision

roposed Rule.  EPA merely stated that its projection of 11 million gallons of cellulosic biodiesel 

production (4.4 million gallons above the October 2012 EIA estimate) was its “best estimate of 

what will actually happen in 2013.”  It made no reference to a “neutral methodology;” in fact, the 

Agency did not even use the term “methodology” in the Proposed Rule.  Nor did the Agency 

that would apply to different types of cellulosic biofuel facilities

Thus, there is no way that stakeholders could have been on notice that EPA was establishing a 

methodology, let alone provided sufficient information to meaningfully comment on the 

proposal.  Reconsideration is the only way to address this procedural deficiency.  

It also is entirely unclear what consistent process or methodology EPA used 

to evaluate information on cellulosic biofuel production.  EPA used a 

“ramp up” schedule for the INEOS Bio and KiOR facilities in the Proposed Rule 

1139, D.C. Cir. 2013 (hereinafter cited as “API v. EPA”). 

We would note that the precise terms used in the decision called for an “outcome-neutral methodology” 

and not the “neutral methodology” that EPA asserts. 

EPA’s claim that it did not receive comments suggesting that this benchmark was inappropriate is 

puzzling given that EPA never stated it was proposing a “benchmark” in the Proposed Rule.  78 Fed. Reg. 

in the Proposed Rule.  Stakeholders had no opportunity to review and comment upon the 

purported “new methodology” and how it may or may not differ from the methodology vacated 

the contrary, it appears that EPA either used the same 

one substantially similar and equally flawed.  

As explained below in section II.B., EPA’s methodology once again employed an “aspirational” 

in the preamble to the Final Rule and cited it as the reason for 

that more accurately projects cellulosic biofuel 

ion by excluding “highly uncertain” production data.  EPA also stated that it created 

“[b]enchmarks for how quickly new facilities ramp up to full production . . . to assess the 

ing in the Proposed Rule, however, gave notice of this methodology or of the 

was decided prior to the Proposed Rule’s 

the decision in the 

roposed Rule.  EPA merely stated that its projection of 11 million gallons of cellulosic biodiesel 

production (4.4 million gallons above the October 2012 EIA estimate) was its “best estimate of 

“neutral methodology;” in fact, the 

Agency did not even use the term “methodology” in the Proposed Rule.  Nor did the Agency 

that would apply to different types of cellulosic biofuel facilities.
13
  

Thus, there is no way that stakeholders could have been on notice that EPA was establishing a 

methodology, let alone provided sufficient information to meaningfully comment on the 

ciency.   

EPA used in the 

to evaluate information on cellulosic biofuel production.  EPA used a different 

osed Rule than it used in 

neutral methodology” 

EPA’s claim that it did not receive comments suggesting that this benchmark was inappropriate is 

puzzling given that EPA never stated it was proposing a “benchmark” in the Proposed Rule.  78 Fed. Reg. 
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the Final Rule, one based apparently on information from the producers themselves.

EPA provided no basis on which informed comment could be submitted on this aspect of the

Final Rule prior to its publication, even though i

and percentage standards for cellulosic biofuel.  

 

Thus, at a minimum, EPA must grant reconsideration to address procedural deficiencies 

in the process leading to EPA’s determination of the final cellulosic

As part of this process, EPA must make available all information on which the Agency relied in 

establishing the cellulosic standard and reconsider the levels established in the Final Rule.  In 

addition, we request that EPA publ

comment the Agency’s methodology and benchmarks that it utilized in the Final Rule.

 

B.  EPA’s Methodology 

 

In the Final Rule, EPA projected that KiO

gallons in 2013.  Thus, KiOR accounts for 80 to 100% of EPA’s projected cellulosic biofuel 

production in 2013.  On this basis, as well as a projection of 

produced in 2013 by INEOS Bio, EP

production (in ethanol-equivalent gallons)

months of the year.
15
  On August 8, 2013, 

cellulosic biofuel plant would be

total output for the year will be only 

gallons). 

 

KiOR’s latest production estimate is 

confirms that EPA’s 2013 estimate and methodology for calculating cellulosic biofuel 

production are fundamentally flawed.  EPA’s methodology continues to produce aspirational 

results, far out of line with any reasonable expectation of actual production.

                                                 

14
 Specifically, EPA stated that, “The 

other and were developed based on information received from the companies and EPA’s knowledge of the 

production process used by each company

stated that the approach it was taking was appropriate and that it was not “re

for comment in today’s proposal.”  Id

15
 78 Fed. Reg. at 49,809. 

16
 Kior Falls as Biofuel Production Misses Forecast by 75%

at www.bloomberg.com/news/2013

.html?cmpid=yhoo. 

17
 EPA should have recognized that its cellulosic methodology continued to overestimate the quantity of 

cellulosic biofuel that would be produced.  At the time the Administrator signed the final rule, EMTS data 
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one based apparently on information from the producers themselves.

EPA provided no basis on which informed comment could be submitted on this aspect of the

publication, even though it is central to EPA’s final production estimates 

and percentage standards for cellulosic biofuel.   

Thus, at a minimum, EPA must grant reconsideration to address procedural deficiencies 

in the process leading to EPA’s determination of the final cellulosic biofuel standard for 2013.  

As part of this process, EPA must make available all information on which the Agency relied in 

establishing the cellulosic standard and reconsider the levels established in the Final Rule.  In 

addition, we request that EPA publish in the Federal Register and make available for public 

comment the Agency’s methodology and benchmarks that it utilized in the Final Rule.

PA’s Methodology Continues to Produce Aspirational Results 

In the Final Rule, EPA projected that KiOR would produce between 5 and 6 

Thus, KiOR accounts for 80 to 100% of EPA’s projected cellulosic biofuel 

On this basis, as well as a projection of between 0 to 1 million

INEOS Bio, EPA projected a total of 6 million gallons of cellulosic biofuel 

equivalent gallons) for 2013, presumably during the last four to five 

On August 8, 2013, however, KiOR announced that production at its 

would be 75% below forecast.
16
  According to KiOR’s announcement, 

only 1 to 2 million gallons (or 1.5 to 3 million ethanol

roduction estimate is less than half of what EPA projected for 2013

that EPA’s 2013 estimate and methodology for calculating cellulosic biofuel 

fundamentally flawed.  EPA’s methodology continues to produce aspirational 

far out of line with any reasonable expectation of actual production.
17
  EPA must, 

The ramp-up schedules estimated for these facilities differ from each 

other and were developed based on information received from the companies and EPA’s knowledge of the 

production process used by each company.”  78 Fed. Reg. at 9,293 (emphasis added).  Moreo

the approach it was taking was appropriate and that it was not “re-opening the interpretation 

 Id. at 9,294. 

Kior Falls as Biofuel Production Misses Forecast by 75%, Ehren Goosens, Bloomberg News, accessed 

at www.bloomberg.com/news/2013-08-08/kior-falls-as-biofuel-production-misses-forecast

EPA should have recognized that its cellulosic methodology continued to overestimate the quantity of 

biofuel that would be produced.  At the time the Administrator signed the final rule, EMTS data 

one based apparently on information from the producers themselves.
14
  Thus, 

EPA provided no basis on which informed comment could be submitted on this aspect of the 

t is central to EPA’s final production estimates 

Thus, at a minimum, EPA must grant reconsideration to address procedural deficiencies 

biofuel standard for 2013.  

As part of this process, EPA must make available all information on which the Agency relied in 

establishing the cellulosic standard and reconsider the levels established in the Final Rule.  In 

and make available for public 

comment the Agency’s methodology and benchmarks that it utilized in the Final Rule. 

Continues to Produce Aspirational Results  

produce between 5 and 6 million 

Thus, KiOR accounts for 80 to 100% of EPA’s projected cellulosic biofuel 

million gallons 

of cellulosic biofuel 

for 2013, presumably during the last four to five 

KiOR announced that production at its 

According to KiOR’s announcement, 

1 to 2 million gallons (or 1.5 to 3 million ethanol-equivalent 

EPA projected for 2013 and 

that EPA’s 2013 estimate and methodology for calculating cellulosic biofuel 

fundamentally flawed.  EPA’s methodology continues to produce aspirational 

EPA must, 

up schedules estimated for these facilities differ from each 

other and were developed based on information received from the companies and EPA’s knowledge of the 

Moreover, EPA 

opening the interpretation 

oosens, Bloomberg News, accessed 

forecast-by-75-

EPA should have recognized that its cellulosic methodology continued to overestimate the quantity of 

biofuel that would be produced.  At the time the Administrator signed the final rule, EMTS data 
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consistent with the CAA, include a summary of the factual data on which a proposed rule is 

based and the “methodology used in obtaining the data and in analyzing the data.”

occur in the instant rulemaking. 

 

C. EPA Relied On EIA Information that AFPM Members Had no Opportunity to 

Review and Provide 

EIA provided EPA with its estimate of cellulosic biofuel production for calendar year 

2013 on October 18, 2012.
19
  EIA provided this estimate in accordance with the requirements 

of CAA section 211(o)(3)(A), which requires EIA to provide EPA with an estimate by October 

31 of each year “with respect to the following calendar year, of the volumes of transportation 

fuel, biomass-based diesel and cellulosic diesel to be sold or introduced into commerce in the 

United States….”
20
  CAA section 211(o)(3)(B), in turn, states that “based on” this estimate, 

EPA must determine and publish in the 

coming year, including the obligation for cellulosic biofuel “expressed in terms of a volume 

percentage of transportation fuel sold or introduced into commerce in the United States.”

 
EPA’s Proposed Rule referenced the October 2012 EI

cellulosic biofuel volumetric levels.

the proposed 2013 applicable volume requirement were based on our evaluation of EIA’s 

projection for 2013 as well as individual

The Final Rule, however, is “based on” a different EIA estimate than the estimate used for the 

Proposed Rule, one that was not available during the comment period.  Just three days before 

the comment period closed, EPA requested

cellulosic biofuel production in 2013.”

“Schaal Letter”) that reduced its forecast for cellulosic biofuel production in 2013 from 

million gallons to 4 million gallons.  EPA did not post this updated estimate to the rulemaking 

                                                                                
confirmed that cellulosic biofuel production fell far short of what the Agency’s methodology predicted for 

2013. 

18
 CAA section 307(d)(3). 

19
 Letter from Adam Sieminski, Administrator U.S. Energy Information Administration, to Lisa Jackson, 

Administrator, Environmental Protection Agency (October 18, 2012).

20
 CAA § 211(o)(3)(A). 

21
 Id. § 211(o)(3)(B). 

22
 A copy of the EIA letter was posted to the docket on February 7

23
 78 Fed. Reg. at 9,824.   

24
 See Schaal Letter.  A copy of the outgoing April 5, 2013 letter from Mr. Chris Grundler requesting the 

new EIA analysis has not been posted in the docket for th
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consistent with the CAA, include a summary of the factual data on which a proposed rule is 

based and the “methodology used in obtaining the data and in analyzing the data.”

 

EPA Relied On EIA Information that AFPM Members Had no Opportunity to 

Provide Comment  

EIA provided EPA with its estimate of cellulosic biofuel production for calendar year 

EIA provided this estimate in accordance with the requirements 

of CAA section 211(o)(3)(A), which requires EIA to provide EPA with an estimate by October 

31 of each year “with respect to the following calendar year, of the volumes of transportation 

based diesel and cellulosic diesel to be sold or introduced into commerce in the 

CAA section 211(o)(3)(B), in turn, states that “based on” this estimate, 

EPA must determine and publish in the Federal Register the renewable fuel obligation for the 

coming year, including the obligation for cellulosic biofuel “expressed in terms of a volume 

percentage of transportation fuel sold or introduced into commerce in the United States.”

EPA’s Proposed Rule referenced the October 2012 EIA estimate in proposing the 2013 

cellulosic biofuel volumetric levels.
22
  Specifically, EPA stated that the “analyses that led to 

the proposed 2013 applicable volume requirement were based on our evaluation of EIA’s 

projection for 2013 as well as individual producers’ production plans and progress to date.”

The Final Rule, however, is “based on” a different EIA estimate than the estimate used for the 

Proposed Rule, one that was not available during the comment period.  Just three days before 

EPA requested that EIA provide its “current forecast of U.S. 

cellulosic biofuel production in 2013.”
24
  EIA responded with a letter dated May 8, 2013 (the 

“Schaal Letter”) that reduced its forecast for cellulosic biofuel production in 2013 from 

million gallons to 4 million gallons.  EPA did not post this updated estimate to the rulemaking 

                                                                                                                    
confirmed that cellulosic biofuel production fell far short of what the Agency’s methodology predicted for 

eminski, Administrator U.S. Energy Information Administration, to Lisa Jackson, 

Administrator, Environmental Protection Agency (October 18, 2012). 

A copy of the EIA letter was posted to the docket on February 7, 2013. 

Schaal Letter.  A copy of the outgoing April 5, 2013 letter from Mr. Chris Grundler requesting the 

not been posted in the docket for this rulemaking. 

consistent with the CAA, include a summary of the factual data on which a proposed rule is 

based and the “methodology used in obtaining the data and in analyzing the data.”
18
  This did not 

EPA Relied On EIA Information that AFPM Members Had no Opportunity to 

EIA provided EPA with its estimate of cellulosic biofuel production for calendar year 

EIA provided this estimate in accordance with the requirements 

of CAA section 211(o)(3)(A), which requires EIA to provide EPA with an estimate by October 

31 of each year “with respect to the following calendar year, of the volumes of transportation 

based diesel and cellulosic diesel to be sold or introduced into commerce in the 

CAA section 211(o)(3)(B), in turn, states that “based on” this estimate, 

l obligation for the 

coming year, including the obligation for cellulosic biofuel “expressed in terms of a volume 

percentage of transportation fuel sold or introduced into commerce in the United States.”
21
 

A estimate in proposing the 2013 

Specifically, EPA stated that the “analyses that led to 

the proposed 2013 applicable volume requirement were based on our evaluation of EIA’s 

producers’ production plans and progress to date.”
23
 

The Final Rule, however, is “based on” a different EIA estimate than the estimate used for the 

Proposed Rule, one that was not available during the comment period.  Just three days before 

that EIA provide its “current forecast of U.S. 

EIA responded with a letter dated May 8, 2013 (the 

“Schaal Letter”) that reduced its forecast for cellulosic biofuel production in 2013 from 9.6 

million gallons to 4 million gallons.  EPA did not post this updated estimate to the rulemaking 

                                     
confirmed that cellulosic biofuel production fell far short of what the Agency’s methodology predicted for 

eminski, Administrator U.S. Energy Information Administration, to Lisa Jackson, 

Schaal Letter.  A copy of the outgoing April 5, 2013 letter from Mr. Chris Grundler requesting the 
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docket until August 15, 2013, denying t

provide informed comment on the 

question the use of “inherently uncertain” data in determining the level of the final renewable 

fuel obligation and percentage standards for cellulosic biofuel.

   

The cellulosic biofuel production

unquestionably of “central relevance to the outcome” 

acknowledges that it gave the new EIA estimate “great respect”

determination of the final cellulo

warranted on this issue. 

 

D. EPA Relied on Undisclosed Producer Production Information 

 

The Final Rule is replete with additional examples where 

AFPM had no opportunity to review and provide comment.  In the Final Rule, EPA states that to 

project the available volume of cellulosic biofuel in 2013 “we have 

information from the potential producers of cellulosic biofuels to help inform our annu

projection . . . [and the Agency considered] 

produce cellulosic biofuel.”
28
  Although the Final Rule does not provide any detail as to when 

such discussions with producers occurred or what updated inform

is clear that at least some of these 

of the Proposed Rule and the close of the comment period. 

 

An EPA document recently posted to the docket shows that there we

telephone calls with cellulosic biofuel producers that were not disclosed until one week after the 

Final Rule was published in the Federal Register.

conversations – which occurred after

                                                 
 
25
 It is also significant there are substant

upon which the Proposed Rule was based.  The Schaal Letter indicates that EIA’s updated forecast is 

“inherently uncertain” and, in contrast to EIA’s October 18, 2012 estimates, does not indicat

utilization rate or production volume EIA projects for two cellulosic biofuel facilities, information that is 

centrally relevant to EPA’s final decision.

26
 78 Fed. Reg. at 49,801. 

27
 Id. at 49,804. 

28
 78 Fed. Reg. at 49,803 (emphasis added).  In addition, it should be noted that a review of the docket 

performed on August 15, 2013 did not uncover a technical support document or other documents 

regarding updated information from cellulosic biofuel produc

29
 See EPA-HQ-OAR-2012-0546-0155, posted September 9, 2013.

Petition for Reconsideration and Waiver 

2012-0546 

, denying the public any opportunity to review this analysis

the EIA projections that were used in the Final Rule, or to 

question the use of “inherently uncertain” data in determining the level of the final renewable 

fuel obligation and percentage standards for cellulosic biofuel.
25
   

The cellulosic biofuel production estimate contained in the Schaal letter is 

unquestionably of “central relevance to the outcome” of EPA’s Final Rule.  Indeed, EPA 

acknowledges that it gave the new EIA estimate “great respect”
26
 and “great weight”

l cellulosic biofuel standards.  Reconsideration of the Final Rule 

EPA Relied on Undisclosed Producer Production Information 

The Final Rule is replete with additional examples where EPA relied on information that 

pportunity to review and provide comment.  In the Final Rule, EPA states that to 

project the available volume of cellulosic biofuel in 2013 “we have continued to obtain 

from the potential producers of cellulosic biofuels to help inform our annu

projection . . . [and the Agency considered] updated information from the companies expected to 

Although the Final Rule does not provide any detail as to when 

such discussions with producers occurred or what updated information was submitted to EPA, it 

is clear that at least some of these ex parte discussions and submissions took place after the date 

of the Proposed Rule and the close of the comment period.  

An EPA document recently posted to the docket shows that there were over sixty 

telephone calls with cellulosic biofuel producers that were not disclosed until one week after the 

Final Rule was published in the Federal Register.
29
  These calls included four telephone 

after the time period for public comment closed 

It is also significant there are substantial differences between the Schaal Letter and the EIA estimate 

upon which the Proposed Rule was based.  The Schaal Letter indicates that EIA’s updated forecast is 

“inherently uncertain” and, in contrast to EIA’s October 18, 2012 estimates, does not indicat

utilization rate or production volume EIA projects for two cellulosic biofuel facilities, information that is 

centrally relevant to EPA’s final decision. 

78 Fed. Reg. at 49,803 (emphasis added).  In addition, it should be noted that a review of the docket 

performed on August 15, 2013 did not uncover a technical support document or other documents 

regarding updated information from cellulosic biofuel producers.  

0155, posted September 9, 2013. 

he public any opportunity to review this analysis and 

Rule, or to 

question the use of “inherently uncertain” data in determining the level of the final renewable 

estimate contained in the Schaal letter is 

EPA’s Final Rule.  Indeed, EPA 

and “great weight”
27
 in the 

Reconsideration of the Final Rule is thus 

EPA Relied on Undisclosed Producer Production Information  

lied on information that 

pportunity to review and provide comment.  In the Final Rule, EPA states that to 

continued to obtain 

from the potential producers of cellulosic biofuels to help inform our annual 

updated information from the companies expected to 

Although the Final Rule does not provide any detail as to when 

ation was submitted to EPA, it 

discussions and submissions took place after the date 

re over sixty 

telephone calls with cellulosic biofuel producers that were not disclosed until one week after the 

These calls included four telephone 

r public comment closed –with the two 

ial differences between the Schaal Letter and the EIA estimate 

upon which the Proposed Rule was based.  The Schaal Letter indicates that EIA’s updated forecast is 

“inherently uncertain” and, in contrast to EIA’s October 18, 2012 estimates, does not indicate what 

utilization rate or production volume EIA projects for two cellulosic biofuel facilities, information that is 

78 Fed. Reg. at 49,803 (emphasis added).  In addition, it should be noted that a review of the docket 

performed on August 15, 2013 did not uncover a technical support document or other documents 
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companies whose production information EPA relied on to establish the final 2013 cellulosic 

volume and percentage standards.

locate any information in the doc

these meetings, including any technical data on actual fuel production or any projections of 

“ramp up” schedules for facilities involved.  In essence, EPA relied on information in the Final 

Rule that still has not been made public.  Nor is this an isolated event.  EPA also apparently 

relied on other information generated and received after the close of the public comment period.  

For example, the preamble notes the fact that “INEOS Bio announced th

production on July 31, 2013.”
31
 Obviously, this announcement occurred well after the close of 

the comment period. 

 

EPA based the final cellulosic biofuel percentage standard on its projected production 

volume for only two named facilities: 

1 million gallons from INEOS Bio and 3

Rule volume of 4 million gallons 

this range and calculated the percentage standard for cellulosic biofuel on this basis.  The data 

and information that EPA assessed with regard to these two facilities, however, were based on 

“updated information” from these two facilities and

 

The INEOS Bio and KiOR information supporting the Final Rule were not available 

during the comment period.  Stakeholders therefore had no opportunity to review or to provide 

comment on how or why EPA’s assessment of INEOS Bio and KiOR’s 

production changed between the Proposed Rule and the Final Rule.  Nor was there an 

opportunity to evaluate whether the new information was credible, why EPA’s assessment of the 

two facilities varied so widely between the Proposed Rule and th

new information that EPA reviewed should result in a percentage standard for cellulosic biofuel 

even lower than the level established in the Final Rule.  EPA’s apparent presumption is that 

because the Final Rule lowered cellulo

                                                 

30
 Id. 

31
 This statement may be based on a press release from INEOS Bio submitted to the docket on August 15, 

2013, dated July 31, 2013.  Notably, however, this press statement does not specifi

cellulosic biofuel volume that will be produced that qualifies for RINs in 2013.  

2012-0546-0149.  A review of the docket on August 15, 2013 also did not reveal any information from 

“potential producers of cellulosic biofue

press release noted above and comments submitted from INEOS BIO on April 8, 2013.  The INEOS Bio 

comments state only that when at full production, 8 million gallons of cellulosic biofuel will 

and that EPA should lessen production levels for the first half of 2013.  Our docket search did not reveal 

individual comments submitted by KiOR.  However, from the preamble to the Final Rule, it can be 

determined that EPA also considered KiOR’

based on a May 9, 2013 quarterly update.
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companies whose production information EPA relied on to establish the final 2013 cellulosic 

volume and percentage standards.
30
 Despite these numerous contacts, however, we are unable to 

locate any information in the docket that identifies what information was shared with EPA in 

these meetings, including any technical data on actual fuel production or any projections of 

“ramp up” schedules for facilities involved.  In essence, EPA relied on information in the Final 

hat still has not been made public.  Nor is this an isolated event.  EPA also apparently 

relied on other information generated and received after the close of the public comment period.  

For example, the preamble notes the fact that “INEOS Bio announced that it started commercial 

Obviously, this announcement occurred well after the close of 

ellulosic biofuel percentage standard on its projected production 

two named facilities:  INEOS Bio and KiOR.  EPA projected production of 0 to 

1 million gallons from INEOS Bio and 3-4 million gallons from KiOR.  EPA noted that the Final 

Rule volume of 4 million gallons (i.e., 6 million ethanol-equivalent gallons) was the

this range and calculated the percentage standard for cellulosic biofuel on this basis.  The data 

and information that EPA assessed with regard to these two facilities, however, were based on 

“updated information” from these two facilities and other producers. 

The INEOS Bio and KiOR information supporting the Final Rule were not available 

during the comment period.  Stakeholders therefore had no opportunity to review or to provide 

comment on how or why EPA’s assessment of INEOS Bio and KiOR’s projected 2013 

production changed between the Proposed Rule and the Final Rule.  Nor was there an 

opportunity to evaluate whether the new information was credible, why EPA’s assessment of the 

two facilities varied so widely between the Proposed Rule and the Final Rule, or whether the 

new information that EPA reviewed should result in a percentage standard for cellulosic biofuel 

than the level established in the Final Rule.  EPA’s apparent presumption is that 

because the Final Rule lowered cellulosic biofuel requirements in comparison to the Proposed 

This statement may be based on a press release from INEOS Bio submitted to the docket on August 15, 

2013, dated July 31, 2013.  Notably, however, this press statement does not specifically project any 

cellulosic biofuel volume that will be produced that qualifies for RINs in 2013.  See EPA

A review of the docket on August 15, 2013 also did not reveal any information from 

“potential producers of cellulosic biofuels” or “updated information” from such companies apart from the 

press release noted above and comments submitted from INEOS BIO on April 8, 2013.  The INEOS Bio 

comments state only that when at full production, 8 million gallons of cellulosic biofuel will 

and that EPA should lessen production levels for the first half of 2013.  Our docket search did not reveal 

individual comments submitted by KiOR.  However, from the preamble to the Final Rule, it can be 

determined that EPA also considered KiOR’s expected production from its Columbus, Mississippi facility 

based on a May 9, 2013 quarterly update. 

companies whose production information EPA relied on to establish the final 2013 cellulosic 

Despite these numerous contacts, however, we are unable to 

ket that identifies what information was shared with EPA in 

these meetings, including any technical data on actual fuel production or any projections of 

“ramp up” schedules for facilities involved.  In essence, EPA relied on information in the Final 

hat still has not been made public.  Nor is this an isolated event.  EPA also apparently 

relied on other information generated and received after the close of the public comment period.  

at it started commercial 

Obviously, this announcement occurred well after the close of 

ellulosic biofuel percentage standard on its projected production 

.  EPA projected production of 0 to 

4 million gallons from KiOR.  EPA noted that the Final 

was the midpoint of 

this range and calculated the percentage standard for cellulosic biofuel on this basis.  The data 

and information that EPA assessed with regard to these two facilities, however, were based on 

The INEOS Bio and KiOR information supporting the Final Rule were not available 

during the comment period.  Stakeholders therefore had no opportunity to review or to provide 

projected 2013 

production changed between the Proposed Rule and the Final Rule.  Nor was there an 

opportunity to evaluate whether the new information was credible, why EPA’s assessment of the 

e Final Rule, or whether the 

new information that EPA reviewed should result in a percentage standard for cellulosic biofuel 

than the level established in the Final Rule.  EPA’s apparent presumption is that 

sic biofuel requirements in comparison to the Proposed 

This statement may be based on a press release from INEOS Bio submitted to the docket on August 15, 

cally project any 

EPA-HQ-OAR-

A review of the docket on August 15, 2013 also did not reveal any information from 

ls” or “updated information” from such companies apart from the 

press release noted above and comments submitted from INEOS BIO on April 8, 2013.  The INEOS Bio 

comments state only that when at full production, 8 million gallons of cellulosic biofuel will be produced 

and that EPA should lessen production levels for the first half of 2013.  Our docket search did not reveal 

individual comments submitted by KiOR.  However, from the preamble to the Final Rule, it can be 

s expected production from its Columbus, Mississippi facility 
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Rule, this is sufficient to address any concerns the public might have.  But AFPM and other 

commenters had no opportunity to argue that EPA should reject the new information as not being 

credible or that the information indicated that the cellulosic biofuel volume should be set at less 

than 4 million gallons (i.e., 6 million ethanol

reconsideration to provide AFPM members with such an opportunity.

 

 

III. EPA Improperly Adjusted the Final Percentage Standards Based on a

Refinery/Small Refiner Exemption

Public Comment

 

EPA’s Final Rule exempted a small refiner from compliance with the new renewable 

fuel standards.  In the Proposed Rule, however, EPA stated that it had not approved any small 

refinery or small refiner exemptions for 2013 and “thus no adjustment has been made to the 

proposed standards to account for such exemptions.”

 

EPA’s granting of the small refinery

the final percentage standards, which has meaningful implications for obligated parties.

EPA did not propose the adjustment, did not specify the annual production volume of the facility 

involved, and did not propose or take comment on the extent of the change in the final 

percentage standards, EPA must grant reconsideration to allow for review and comment of these 

issues.   

 

We are aware that EPA generally provided in the Proposed Rule that if pendi

exemptions under CAA section 211(o)(9)(A)(ii)(II) were granted before finalizing the standards 

or a new small refiner or refinery requested an exemption (and it was approved in the time period 

between proposed rule and final action), EPA would “adjust t

the exempted volumes of gasoline.”

without any detail as to the volume of gasoline or diesel production involved and the possible 

effect on final percentage standards is insufficient to put commenters on notice of the resulting 

impact on other obligated parties.  It is wholly impracticable to raise an objection to an action for 

which no detail has been provided.

 

                                                 

32
 78 Fed. Reg. at 9,286. 

33
 Id. at 49,798. 

34
 Id. at 9,303.  EPA should reinterpret how exemptions impact the amount of renewable fuel required in a 

given year.  Congress included the exemption provision in the same section of the statute as the renewable 

mandates.  It is reasonable to assume that the grant of a waiver should reduce the amount of renewable 

fuel required to be consumed in the time period to w
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Rule, this is sufficient to address any concerns the public might have.  But AFPM and other 

commenters had no opportunity to argue that EPA should reject the new information as not being 

at the information indicated that the cellulosic biofuel volume should be set at less 

, 6 million ethanol-equivalent gallons).  EPA must grant 

reconsideration to provide AFPM members with such an opportunity. 

Improperly Adjusted the Final Percentage Standards Based on a

Small Refiner Exemption that it did not Propose or Subject to 

Public Comment 

EPA’s Final Rule exempted a small refiner from compliance with the new renewable 

the Proposed Rule, however, EPA stated that it had not approved any small 

refinery or small refiner exemptions for 2013 and “thus no adjustment has been made to the 

proposed standards to account for such exemptions.”
32
  

EPA’s granting of the small refinery/small refiner exemption resulted in adjustment of 

the final percentage standards, which has meaningful implications for obligated parties.

EPA did not propose the adjustment, did not specify the annual production volume of the facility 

nd did not propose or take comment on the extent of the change in the final 

percentage standards, EPA must grant reconsideration to allow for review and comment of these 

We are aware that EPA generally provided in the Proposed Rule that if pendi

exemptions under CAA section 211(o)(9)(A)(ii)(II) were granted before finalizing the standards 

or a new small refiner or refinery requested an exemption (and it was approved in the time period 

between proposed rule and final action), EPA would “adjust the standards upward to account for 

the exempted volumes of gasoline.”
34
  But this generic reference to a possible course of action 

without any detail as to the volume of gasoline or diesel production involved and the possible 

dards is insufficient to put commenters on notice of the resulting 

impact on other obligated parties.  It is wholly impracticable to raise an objection to an action for 

which no detail has been provided. 

Id. at 9,303.  EPA should reinterpret how exemptions impact the amount of renewable fuel required in a 

year.  Congress included the exemption provision in the same section of the statute as the renewable 

mandates.  It is reasonable to assume that the grant of a waiver should reduce the amount of renewable 

fuel required to be consumed in the time period to which the waiver applies.    

Rule, this is sufficient to address any concerns the public might have.  But AFPM and other 

commenters had no opportunity to argue that EPA should reject the new information as not being 

at the information indicated that the cellulosic biofuel volume should be set at less 

.  EPA must grant 

Improperly Adjusted the Final Percentage Standards Based on a Small 

that it did not Propose or Subject to 

EPA’s Final Rule exempted a small refiner from compliance with the new renewable 

the Proposed Rule, however, EPA stated that it had not approved any small 

refinery or small refiner exemptions for 2013 and “thus no adjustment has been made to the 

/small refiner exemption resulted in adjustment of 

the final percentage standards, which has meaningful implications for obligated parties.
33
  Since 

EPA did not propose the adjustment, did not specify the annual production volume of the facility 

nd did not propose or take comment on the extent of the change in the final 

percentage standards, EPA must grant reconsideration to allow for review and comment of these 

We are aware that EPA generally provided in the Proposed Rule that if pending 

exemptions under CAA section 211(o)(9)(A)(ii)(II) were granted before finalizing the standards 

or a new small refiner or refinery requested an exemption (and it was approved in the time period 

he standards upward to account for 

But this generic reference to a possible course of action 

without any detail as to the volume of gasoline or diesel production involved and the possible 

dards is insufficient to put commenters on notice of the resulting 

impact on other obligated parties.  It is wholly impracticable to raise an objection to an action for 

Id. at 9,303.  EPA should reinterpret how exemptions impact the amount of renewable fuel required in a 

year.  Congress included the exemption provision in the same section of the statute as the renewable 

mandates.  It is reasonable to assume that the grant of a waiver should reduce the amount of renewable 
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Small refiners and small refineries, according to E

11.9% of gasoline production and 15.2% of diesel production.  Therefore, the potential effects on 

the final percentage standards of granting exemptions are far from 

may be incurred to purchase additional quantities of RINs to comply with the added burden of 

“making up” for the exempted production volumes.  Regardless of whether the Proposed Rule 

put interested parties on notice of some hypothetical exemption, it was impossible to comment

on the specific action that EPA has taken to adjust percentage standards in the Final Rule.  

Moreover, waiting until August to announce these increased 

(“RVO”) for obligated parties is not harmless error given the

purchasing the requisite number of RINs throughout the calendar year and the recent 

the price of RINs.   

 

In discussing the small refiner exemption, EPA 

inappropriate to adjust the annual standa

an inconsistency with the statutory text and an increase in uncertainty for obligated parties

 

As stated in the final rule establishing the 2011 standards, ‘EPA believes the Act 

is best interpreted to require issuance of a single annual standard in November 

that is applicable in the following calendar year, thereby providing advance notice 

and certainty to obligated parties regarding their regulatory requirements. Periodic 

revisions to the standards

would be inconsistent with the statutory text, and would introduce an undesirable 

level of uncertainty for obligated parties.’ Thus, any additional exemptions for 

small refineries or small refiners

2013 standards.
35
 

 

Despite this acknowledgement, 

renewable fuel standards based on exemptions issued after the November 2012 statutory 

deadline.  EPA’s extraordinary delay in issuing the Final Rule

Exemptions issued to refiners following the statutory deadline should not 

other refiners’ RVOs. 

 

 

 

 

 

 

                                                 

35
 Id. at 49,825. 
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Small refiners and small refineries, according to EPA’s regulatory definitions, constitute 

11.9% of gasoline production and 15.2% of diesel production.  Therefore, the potential effects on 

the final percentage standards of granting exemptions are far from de minimis.  Substantial costs 

urchase additional quantities of RINs to comply with the added burden of 

“making up” for the exempted production volumes.  Regardless of whether the Proposed Rule 

put interested parties on notice of some hypothetical exemption, it was impossible to comment

on the specific action that EPA has taken to adjust percentage standards in the Final Rule.  

Moreover, waiting until August to announce these increased renewable volume obligations 

for obligated parties is not harmless error given the common compliance strategy of 

purchasing the requisite number of RINs throughout the calendar year and the recent 

In discussing the small refiner exemption, EPA acknowledged that it would be 

inappropriate to adjust the annual standards to reflect waivers issued after the Final 

an inconsistency with the statutory text and an increase in uncertainty for obligated parties

As stated in the final rule establishing the 2011 standards, ‘EPA believes the Act 

to require issuance of a single annual standard in November 

that is applicable in the following calendar year, thereby providing advance notice 

and certainty to obligated parties regarding their regulatory requirements. Periodic 

revisions to the standards to reflect waivers issued to small refineries or refiners 

would be inconsistent with the statutory text, and would introduce an undesirable 

level of uncertainty for obligated parties.’ Thus, any additional exemptions for 

small refineries or small refiners that are issued after today will not affect the 

Despite this acknowledgement, EPA arbitrarily ignored this rationale in promulgating

based on exemptions issued after the November 2012 statutory 

extraordinary delay in issuing the Final Rule exacerbated this error

Exemptions issued to refiners following the statutory deadline should not trigger

PA’s regulatory definitions, constitute 

11.9% of gasoline production and 15.2% of diesel production.  Therefore, the potential effects on 

.  Substantial costs 

urchase additional quantities of RINs to comply with the added burden of 

“making up” for the exempted production volumes.  Regardless of whether the Proposed Rule 

put interested parties on notice of some hypothetical exemption, it was impossible to comment 

on the specific action that EPA has taken to adjust percentage standards in the Final Rule.  

renewable volume obligations 

iance strategy of 

purchasing the requisite number of RINs throughout the calendar year and the recent volatility in 

that it would be 

inal Rule due to 

an inconsistency with the statutory text and an increase in uncertainty for obligated parties: 

As stated in the final rule establishing the 2011 standards, ‘EPA believes the Act 

to require issuance of a single annual standard in November 

that is applicable in the following calendar year, thereby providing advance notice 

and certainty to obligated parties regarding their regulatory requirements. Periodic 

to reflect waivers issued to small refineries or refiners 

would be inconsistent with the statutory text, and would introduce an undesirable 

level of uncertainty for obligated parties.’ Thus, any additional exemptions for 

that are issued after today will not affect the 

promulgating the 

based on exemptions issued after the November 2012 statutory 

exacerbated this error.  

trigger adjustments to 
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IV.   Petition for Waiver

Pursuant to CAA Section 211(o)(7)(A)(ii), AFPM, on behalf of its member companies,

submits this petition requesting that the Administrator waive the volumes of cellulosic biofuel 

required for the 2013 compliance year. 

be an “inadequate domestic supply” of cellulosic biofuel available for compliance with the 2013 

cellulosic standards promulgated in the Final Rule.

 

It is clear from current production numbers an

that the actual amount of cellulosic RINs available for compliance with the 2013 standard will be 

significantly less than EPA’s mandated volume of 6.0 million ethanol

the date of this petition it is not practical to quantify the exact amount of cellulosic biofuel that 

must be waived; however, EPA should examine EMTS data on December 31, 2013, and issue a 

waiver equal to the difference between the 2013 cellulosic biofuel standard and the act

amount of cellulosic RINs available for compliance at the conclusion of the 2013 compliance 

year.   

 

In support of this waiver request AFPM relies upon KiOR’s statements on August 8, 

2013 that it will produce less than half of the cellulosic biofuel th

also notes that the EMTS data available at the time of drafting this petition further confirms that 

the amount of cellulosic biofuel available for compliance with EPA’s cellulosic mandate is 

inadequate.  EMTS data show that only 1

generated in the first 8 months of 2013

which reports are available.  These data confirm that there will be an 

of cellulosic biofuel in 2013 and support AFPM’s petition for a partial waiver of the 2013 

cellulosic biofuel standard. 

 

 

V. Conclusion 

There are multiple grounds on which EPA 

Final Rule.  In promulgating the Final Rule 

not available during the comment period and for which stakeholders

                                                 

36
 AFPM represents numerous refiners and importers of transportation fuel who are “persons subject to 

the requirements” of CAA Section 211(o)(2) and entitled to petition for a waiver.  The RFS and 

requirements related to cellulosic biofuel directly implicates the interests of AFPM’s members.

37
 Kior Falls as Biofuel Production Misses Forecast by 75%

at www.bloomberg.com/news/2013

.html?cmpid=yhoo. See also text and notes in Section II, 
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for Waiver of 2013 Cellulosic Biofuel Standard 

Pursuant to CAA Section 211(o)(7)(A)(ii), AFPM, on behalf of its member companies,

submits this petition requesting that the Administrator waive the volumes of cellulosic biofuel 

required for the 2013 compliance year.  This waiver petition is based upon the fact that there will 

be an “inadequate domestic supply” of cellulosic biofuel available for compliance with the 2013 

cellulosic standards promulgated in the Final Rule. 

is clear from current production numbers and cellulosic biofuel producer statements 

that the actual amount of cellulosic RINs available for compliance with the 2013 standard will be 

mandated volume of 6.0 million ethanol-equivalent gallons

tion it is not practical to quantify the exact amount of cellulosic biofuel that 

must be waived; however, EPA should examine EMTS data on December 31, 2013, and issue a 

waiver equal to the difference between the 2013 cellulosic biofuel standard and the act

amount of cellulosic RINs available for compliance at the conclusion of the 2013 compliance 

In support of this waiver request AFPM relies upon KiOR’s statements on August 8, 

2013 that it will produce less than half of the cellulosic biofuel that EPA projected.

EMTS data available at the time of drafting this petition further confirms that 

the amount of cellulosic biofuel available for compliance with EPA’s cellulosic mandate is 

inadequate.  EMTS data show that only 129,731 D3 RINs and 93,645 D7 RINs have been 

in the first 8 months of 2013, with no RINs generated in August, the last month for 

These data confirm that there will be an inadequate domestic supply 

and support AFPM’s petition for a partial waiver of the 2013 

There are multiple grounds on which EPA must convene a proceeding to 

In promulgating the Final Rule EPA relied heavily on information and data that was 

not available during the comment period and for which stakeholders and the public

AFPM represents numerous refiners and importers of transportation fuel who are “persons subject to 

of CAA Section 211(o)(2) and entitled to petition for a waiver.  The RFS and 

lated to cellulosic biofuel directly implicates the interests of AFPM’s members.

Kior Falls as Biofuel Production Misses Forecast by 75%, Ehren Goosens, Bloomberg News, accessed 

at www.bloomberg.com/news/2013-08-08/kior-falls-as-biofuel-production-misses-forecast

text and notes in Section II, supra. 

Pursuant to CAA Section 211(o)(7)(A)(ii), AFPM, on behalf of its member companies,
36
 

submits this petition requesting that the Administrator waive the volumes of cellulosic biofuel 

This waiver petition is based upon the fact that there will 

be an “inadequate domestic supply” of cellulosic biofuel available for compliance with the 2013 

d cellulosic biofuel producer statements 

that the actual amount of cellulosic RINs available for compliance with the 2013 standard will be 

equivalent gallons.  As of 

tion it is not practical to quantify the exact amount of cellulosic biofuel that 

must be waived; however, EPA should examine EMTS data on December 31, 2013, and issue a 

waiver equal to the difference between the 2013 cellulosic biofuel standard and the actual 

amount of cellulosic RINs available for compliance at the conclusion of the 2013 compliance 

In support of this waiver request AFPM relies upon KiOR’s statements on August 8, 

at EPA projected.
37
   AFPM 

EMTS data available at the time of drafting this petition further confirms that 

the amount of cellulosic biofuel available for compliance with EPA’s cellulosic mandate is 

29,731 D3 RINs and 93,645 D7 RINs have been 

, with no RINs generated in August, the last month for 

inadequate domestic supply 

and support AFPM’s petition for a partial waiver of the 2013 

must convene a proceeding to reconsider the 

ily on information and data that was 

and the public have had no 

AFPM represents numerous refiners and importers of transportation fuel who are “persons subject to 

of CAA Section 211(o)(2) and entitled to petition for a waiver.  The RFS and 

lated to cellulosic biofuel directly implicates the interests of AFPM’s members. 

, Ehren Goosens, Bloomberg News, accessed 

forecast-by-75-
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opportunity to review and provide 

standard, the Agency again relied on a methodology that overpredicts 

this methodology was indeed “new,” 

also granted a small refinery/small refiner exemption that affected th

the Final Rule.  This, along with the improper recalculation of 

renewable fuel, advanced biofuel, and biomass

all other obligated parties. 

 

The process used in the Final Rule is at odds with 

in CAA section 211(o)(3) and the 

above, the CAA lays out an explicit procedure under which EIA estimates are require

30 days prior to the time of the determination of RFS volume and percentage standards, thus 

allowing for public dissemination 

standards and applicable percentage requirements be finalized a

start of each compliance year.  This statutory schedule is intentional and designed to provide 

obligated parties with sufficient notice to 

onerous and expensive renewable fue

 

AFPM requests that EPA grant this petition for reconsideration

following relief: 

 

• Describe in detail the methodology 

biofuel volume and percentage 

 

• Analyze why EPA’s

to yield inflated production 

modifications to the methodology to

 

• Publish and take p

production projections and other information that EPA relied on when 

establishing final 2013 RFS standards. 

 

• Revise all renewable fuel

diesel consumption estimates in place prior to the commencemen

compliance period

conform to the statutory deadlines

 

                                                 

38
 We would note that CAA section 211(o) also provides EPA with a mechanism to correct errors in 

projecting renewable fuel standards through waivers provided in CAA section 211(
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provide comment.  Moreover, with respect to the cellulosic biofuel 

standard, the Agency again relied on a methodology that overpredicts actual production and

this methodology was indeed “new,” was not available for public comment.  In addition, EPA 

granted a small refinery/small refiner exemption that affected the percentage standards in 

the Final Rule.  This, along with the improper recalculation of percentage standards for total 

renewable fuel, advanced biofuel, and biomass-based diesel, increased the compliance burden on 

s used in the Final Rule is at odds with both the specific requirements 

the general statutory structure of the RFS program.  As noted 

above, the CAA lays out an explicit procedure under which EIA estimates are require

to the time of the determination of RFS volume and percentage standards, thus 

dissemination of the same.  The CAA also requires that renewable fuel 

standards and applicable percentage requirements be finalized at least one month prior to the 

start of each compliance year.  This statutory schedule is intentional and designed to provide 

obligated parties with sufficient notice to facilitate their compliance with increasingly more 

onerous and expensive renewable fuel requirements.
38
  

AFPM requests that EPA grant this petition for reconsideration and provide the 

escribe in detail the methodology EPA used to establish the 2013 cellulosic 

biofuel volume and percentage standards.   

EPA’s methodology to set cellulosic biofuel standards

production estimates and propose and take comment on 

modifications to the methodology to correct this legal deficiency

public comment on information concerning cellulosic 

production projections and other information that EPA relied on when 

establishing final 2013 RFS standards.  

renewable fuel percentage standards based upon EIA’s gasoline and 

diesel consumption estimates in place prior to the commencement of the 2013 

compliance period and explain how EPA will adjust its rulemaking procedure to 

conform to the statutory deadlines contained in CAA section 211(o) in the future

We would note that CAA section 211(o) also provides EPA with a mechanism to correct errors in 

projecting renewable fuel standards through waivers provided in CAA section 211(o)(7).

comment.  Moreover, with respect to the cellulosic biofuel 

production and, if 

was not available for public comment.  In addition, EPA 

e percentage standards in 

standards for total 

based diesel, increased the compliance burden on 

the specific requirements set forth 

general statutory structure of the RFS program.  As noted 

above, the CAA lays out an explicit procedure under which EIA estimates are required at least 

to the time of the determination of RFS volume and percentage standards, thus 

of the same.  The CAA also requires that renewable fuel 

t least one month prior to the 

start of each compliance year.  This statutory schedule is intentional and designed to provide 

with increasingly more 

provide the 

used to establish the 2013 cellulosic 

to set cellulosic biofuel standards continues 

and propose and take comment on 

correct this legal deficiency.   

ublic comment on information concerning cellulosic 

production projections and other information that EPA relied on when 

standards based upon EIA’s gasoline and 

t of the 2013 

rulemaking procedure to 

11(o) in the future. 

We would note that CAA section 211(o) also provides EPA with a mechanism to correct errors in 

o)(7). 
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• Waive the 2013 cellulosic biofuel standard based upon an inadequate 

supply of cellulosic biofuel available for compliance.  

AFPM looks forward to working with the Agency during this process.  If you have 

questions concerning this Petition, please contact the undersigned at (202) 552

 

 

     

 

     

     

     

     
 
 
  
cc: Janet McCabe 

 Christopher Grundler 

 William Charmley 

 Paul Machiele 

 

 

 

 

 

 

 

 

 

Petition for Reconsideration and Waiver 

2012-0546 

the 2013 cellulosic biofuel standard based upon an inadequate 

supply of cellulosic biofuel available for compliance.   

AFPM looks forward to working with the Agency during this process.  If you have 

g this Petition, please contact the undersigned at (202) 552-8474.

  Respectfully submitted, 

     

  ___________________________ 

  Richard Moskowitz 

  General Counsel 

the 2013 cellulosic biofuel standard based upon an inadequate domestic 

AFPM looks forward to working with the Agency during this process.  If you have 

8474. 
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THE ADMINISTRATOR OF THE ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, DC. 20460 

Robert L. Greco III 
Group Director 
Downstream and Industry Operations 
American Petroleum Institute 
1220 L Street, NW 
Washington, D.C. 20005-4070 

Jam providing a partial response to your October 11, 2013, petition to the U.S. Environmental 
Protection Agency for reconsideration of the final rulemaking, "Regulation of Fuels and Fuel Additives: 
2013 Renewable Fuel Standards; Final Rule," published in the Federal Register at 78 FR 49794 on 
August 15, 2013. In your petition, you requested reconsideration of the cellulosic biofuel standard for 
2013 under the Renewable Fuel Standard program. 

We have determined that your petition demonstrates that the statutory criteria for granting a petition for 
reconsideration are satisfied. Specifically, you have identified in your petition new information of 
central relevance that became available after the comment period closed but within the time period 
specified for judicial review. We believe that KiOR's August 8, 2013, announcement of reduced 
anticipated production in 2013, which your petition noted, justifies reconsideration of the 2013 
cellulosic biofuel standard. 

Therefore, we are granting your petition for reconsideration with regard to the 2013 cellulosic biofuel 
standard and will initiate a notice and comment rulemaking to reconsider this aspect of the rule. 

Other objections to the cellulosic biofuel standard noted in your petition may be raised in the context of 
this future rulemaking if you continue to believe they are relevant. We will respond at a later date to 
components of your petition for reconsideration of the 2013 RFS rule that are related to matters other 
than the cellulosic biofuel standard. 

We look forward to working with you and all stakeholders to continue implementing the RFS program. 
Should you have any questions, please contact Dallas Burkholder in the Office of Transportation and Air 
Quality at (734) 214-4766 or burkholder.dal1asepa.gov . 

This paper is printed with vegetable-oil-based inks and is 100-percent po5tconsumer recycled material, chlorine-tree-processed and recyclable.
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THE ADMINISTRATOR OF THE ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

Mr. Richard Moskowitz 
General Counsel 
American Fuel & Petrochemical Manufacturers 
1667 K Street, NW 
Washington, D.C. 20006 

Dear Mr. Moskowitz: 

I am providing a partial response to your October 10, 2013, petition to the U.S. Environmental 
Protection Agency for reconsideration of the final rulemaking, "Regulation of Fuels and Fuel Additives: 
2013 Renewable Fuel Standards; Final Rule," published in the Federal Register at 78 FR 49794 on 
August 15, 2013. In your petition, you requested reconsideration of the cellulosic biofuel standard for 
2013 under the Renewable Fuel Standard program. 

We have determined that your petition demonstrates that the statutory criteria for granting a petition for 
reconsideration are satisfied. Specifically, you have identified in your petition new information of 
central relevance that became available after the comment period closed but within the time period 
specified for judicial review. We believe that KiOR's August 8, 2013, announcement of reduced 
anticipated production in 2013, which your petition noted, justifies reconsideration of the 2013 
cellulosic biofuel standard. 

Therefore, we are granting your petition for reconsideration with regard to the 2013 cellulosic biofuel 
standard and will initiate a notice and comment rulemaking to reconsider this aspect of the rule. 

Other objections to the cellulosic biofuel standard noted in your petition may be raised in the context of 
this future rulemaking if you continue to believe they are relevant. We will respond at a later date to 
components of your petition for reconsideration of the 2013 RFS rule that are related to matters other 
than the cellulosic biofuel standard. 

We look forward to working with you and all stakeholders to continue implementing the RFS program. 
Should you have any questions, please contact Dallas Burkholder in the Office of Transportation and Air 
Quality at (734) 214-4766 or burkholder.dallasepa.gov . 

This paper is printed with vegetable-oil-based inks and is 100-percent postconsumer recycled material, chlorine-free-processed and recyclable.
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