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I. F.R.A.P. 35(b)(1) Statement 

 The Panel majority, in this matter of exceptional importance, has issued a 

ruling that conflicts with existing Circuit and Supreme Court precedent on 

preliminary injunctions, and one that is likely to cause grave injury to First 

Amendment values.  The majority opinion announces the following rule: When a 

party seeks an injunction to prevent non-violent political protest by a non-profit 

organization, the injunction-seeking party need not affirmatively demonstrate that 

there is an actual, immediate, or imminent threat of law breaking by the non-profit 

organization. 

 Rather, under the majority’s theory, to obtain a preliminary injunction, the 

opponent of political protest need only point to prior acts of allegedly improper 

conduct committed either years earlier or by groups that were legally and factually 

independent of, and not controlled by, the relevant non-profit organization, on the 

grounds that the organization in question “endorsed” the illegal actions through 

broadly supportive public statements and loose organizational affiliation.   As 

Judge Milan Smith’s dissent eloquently states, the Panel majority’s opinion “is 

likely to have an unintended chilling effect on otherwise protected speech” (Slip 
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Op. at 11) by effectively punishing parties for the mere endorsement of civil 

disobedience committed by others.1  

 The matter arises from an attempt by Shell Offshore, Inc. and Shell Gulf of 

Mexico, Inc. (together, “Shell”) to obtain an injunction barring Greenpeace, Inc. 

(“Greenpeace USA”) from coming within a specified distance of Shell vessels 

undertaking oil exploration in the Outer Continental Shelf (“OCS”) located in the 

Arctic Ocean off the coast of Alaska.  In order to have standing to obtain that 

injunction, Shell was required to show not only that Greenpeace USA opposed 

Shell’s Arctic drilling in principle or through advocacy (which, of course, 

Greenpeace USA does), but that there was an “actual or imminent” threat that 

Greenpeace USA would in fact use illegal means to oppose Shell’s Arctic 

exploration.2    It is undisputed that there was no direct evidence in the record of 

any plan by Greenpeace USA to interfere with the Shell Arctic drilling vessels at 

issue.   

 Faced with a lack of direct evidence, Shell, the District Court below, and the 

Panel majority all relied heavily upon the conduct of “Greenpeace activists” 

                                                      
1
 See Brandenburg v. Ohio, 395 U.S. 444, 447-48, 89 S.Ct. 1827, 23 L.Ed.2d 430 

(1969); Planned Parenthood of Columbia/Willamette, Inc. v. Am. Coal. of Life 
Activists, 290 F.3d 1058, 1072 (9th Cir. 2002) (en banc). 
2
 Summers v. Earth Island Inst., 555 U.S. 488, 493 (2009) (to have standing to seek 

injunctive relief, the threat must be “actual and imminent”); Los Angeles v. Lyons, 
461 U.S. 95 (1983) (real and immediate threat needed for standing for 
preliminary injunction). 
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around the world who had undertaken direct actions against Arctic oil drilling, and 

sought to hold Greenpeace USA responsible for the actions of those international 

activists.  The record is unequivocal, however, that Greenpeace USA is an 

“operationally independent” organization that licenses the Greenpeace name from 

a legally separate organization in the Netherlands, and that Greenpeace USA did 

not control or cause the activities upon which the Panel majority relied, notably the 

boarding of vessels in New Zealand and Finland by separate entities--Greenpeace 

New Zealand and Greenpeace Nordic.3   

  The Panel majority also relied heavily upon Greenpeace USA’s 

“endorsement,” in statements misattributed to Greenpeace USA’s executive 

director and in web postings ,of other international acts of civil disobedience by 

international Greenpeace affiliates, to find evidence sufficient to grant an 

injunction, as well as the Panel’s conclusion that “Greenpeace USA and the global 

Greenpeace organization share the goal of stopping Shell from drilling in the 

Arctic.”4    Thus, the Panel majority allowed an injunction to issue as to 

Greenpeace USA based primarily on actions of different, loosely affiliated groups, 

and Greenpeace USA’s inarguably constitutionally-protected core political speech 

concerning civil disobedience actions taken by others.  The only action by 

Greenpeace USA itself upon which the Panel relied for its conclusion that there 

                                                      
3 See Slip Opinion at 14, Dissent at 6. 
4 See Slip Opinion at 17. 
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was a sufficiently “imminent” threat of action for Shell to obtain its injunction was 

an unrelated 2010 action by certain Greenpeace USA activists--and even the Panel 

majority itself did not suggest that this action alone could be sufficient to provide 

standing.  Here, the facts are particularly egregious because the claims based on 

such prior conduct appear to have been entirely pre-textual--Shell filed a motion 

seeking voluntary dismissal once its 2012 Arctic drilling exploration ended. 

 Clearly, a precedent that would allow enforcement of an injunction against a 

non-profit group, without any evidence that the group has concrete plans or has 

actually threatened unlawful conduct, and based instead on its mere endorsement 

of civil disobedience activity by others, its vocal disapproval of the plaintiffs’ 

activities, and its engagement in an otherwise lawful protest campaign, and that 

would allow injunction standing without a threat of imminent harm, raises issues of 

exceptional importance.  F.R.A.P. 35(a)(1).  Moreover, the majority opinion 

conflicts with established Supreme Court and Circuit precedent (F.R.A.P. 32(a)(2)) 

in at least the following ways: 

 It conflicts with the United States Supreme Court’s decision in  
N.A.A.C.P. v. Claiborne Hardware Co., 458 U.S. 886, 920 (1982), by 
holding Greenpeace USA subject to state sanction based upon the prior 
actions of legally and factually distinct activist organizations that 
Greenpeace USA did not control; 

 It conflicts with the United States Supreme Court’s decision in 
Brandenburg v. Ohio, 395 U.S. 444, 447-48 (1969), and this Court’s 
decision in Planned Parenthood of Columbia/Willamette, Inc. v. Am. 
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Coal. of Life Activists, 290 F.3d 1058, 1072 (9th Cir. 2002) (en banc), 
which prohibit imposing state sanction for endorsing the illegal political 
protest of others through speech or through loose organizational 
affiliation. 

 It conflicts with Circuit and United States Supreme Court precedent 
governing standing to bring actions for injunctive relief,  e.g., Summers v. 
Earth Island Inst., 555 U.S. 488, 493 (2009) and Texas v. United States, 
523 U.S. 296 (1998), by impermissibly holding that a threat of actual or 
imminent harm by the actual defendant sued is unnecessary to establish 
Article III jurisdiction.   

For these reasons, Defendant-Appellant Greenpeace USA respectfully 

requests rehearing of the majority Panel opinion by this Court en banc.   

II. Argument 

A. To have standing to obtain an injunction, Shell needed to show an 
“actual and imminent” threat of illegal activity by Greenpeace 
USA. 
 

As a jurisdictional matter, in order to establish Article III jurisdiction to 

obtain an injunction, Shell needed not only show that Greenpeace USA opposed 

Shell’s Arctic drilling, but that there was an “actual and imminent” threat of illegal 

conduct by Greenpeace USA sufficient to justify an injunction.  As the Supreme 

Court has clearly explained, 

To seek injunctive relief, a plaintiff must show that he is under threat 
of suffering “injury in fact” that is concrete and particularized; the 
threat must be actual and imminent, not conjectural or hypothetical; it 
must be fairly traceable to the challenged action of the defendant; and 
it must be likely that a favorable judicial decision will prevent or 
redress the injury.  This requirement assures that there is a real need to 
exercise the power of judicial review in order to protect the interests 
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of the complaining party. Where that need does not exist, allowing 
courts to oversee legislative or executive action “would significantly 
alter the allocation of power ... away from a democratic form of 
government.”5 

This requirement of an actual and imminent threat is not simply a prerequisite for 

Shell to succeed on the merits; it is a jurisdictional requirement for Shell’s 

injunction action to proceed at all.  Indeed, even the majority admitted that Shell 

needed to show a “strong threat of irreparable injury” to obtain its injunction.6  

However, the majority opinion committed serious constitutional error in holding 

that the plaintiff had established standing without a showing of any actual threat 

concerning the activity subject to the injunction or any imminent harm fairly 

traceable to an action of the defendant.   

B. The majority wrongly based the injunction against Greenpeace 
USA on the conduct of other independent entities. 
 

First, as the dissent notes, it was legally improper for the majority to impute 

the tactical choices of other independent Greenpeace licensees to Greenpeace USA 

in this litigation.7  Greenpeace USA is an autonomous legal entity that, like other 

Greenpeace organizations around the world, licenses the Greenpeace name from an 

international body.  [ER 264-265].   No record evidence existed that Greenpeace 

                                                      
5
 Summers, 555 U.S. 488, 493 (2009) (citations and quotation marks omitted); 

Texas v. United States, 523 U.S. 296 (1998) (similar test for ripeness). 
6
 Slip Opinion at 5 (citing Diamontiney v. Borg, 918 F.2d 793, 795 (9th Cir. 

1990)). 
7 Dissent at 6.   
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USA (or, for that matter, Greenpeace International) exercised any control, in legal 

theory or in fact, over these independent Greenpeace entities.  [ER 265].   For 

purposes of obtaining an injunction barring future conduct, Greenpeace USA could 

only reasonably bear liability for the actions of other Greenpeace licensees where 

“a relationship of principal and agent is created,” or, at a minimum, where there 

was evidence suggesting that Greenpeace USA had control over the actions of 

other parties.8  Nonetheless, the majority opinion relied on the actions of 

Greenpeace activists other than those from Greenpeace USA in the bulk of 

instances it cited to uphold the threat of imminent harm--pointing to actions taken 

off the coast of Greenland, off the coast of New Zealand, and in Finland by 

separate Greenpeace organizations.9   

The record demonstrates at length that Greenpeace USA is independent from 

Stichting Greenpeace Council (“Greenpeace International”), a nonprofit 

organization incorporated in the Netherlands.10  Greenpeace USA’s Licensing and 

Framework Agreements with Greenpeace International specify that both are 

independent and fully autonomous entities with no partnership or agency 

relationship.11  Furthermore, each of the other national offices licensed through 

Greenpeace International are autonomous legal entities established under the laws 

                                                      
8 Dissent at 5 (quoting Bancec, 462 U.S. at 629).   
9
  Slip Opinion at 1-2. 

10 Excerpt of Record (“ER”) Tab 41, p. 264-265; Brief of Appellant at 3. 
11 ER Tab 41, p. 280; Brief of Appellant at 3-4.   
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of the country in which they operate, distinct both from Greenpeace International 

and each other.12  In short, Greenpeace USA simply lacked control over these 

separate Greenpeace affiliates.  The majority’s disregard of these facts and 

affirmance of a preliminary injunction based in large part on Greenpeace USA’s 

mere affiliates--over whom it had no formal or actual form of control--creates a 

serious risk of imposing harm on one political organization for the actions of other 

groups with which it is merely an affiliate.13      

The Court’s “guilt by association” theory of corporate liability contravenes 

established Supreme Court precedent and would produce absurd results.  For 

example, grounding an injunction on mere affiliation could conceivably allow 

corporate subsidiaries to be hauled into court in far-flung jurisdictions to defend 

against injunction demands based on actions of unrelated affiliates abroad over 

which the US subsidiary lacked control.  As the dissent observes, such a 

conclusion would belie the settled principle of separate legal personality for public 

corporations upon which Shell’s many subsidiaries and entities admittedly rely to 

limit their liability.14  Moreover, respect for separate legal personality is, in this 

context, not merely a legal formality designed to preserve limited liability--but an 

                                                      
12 ER Tab 41, p. 265.  
13 See N.A.A.C.P. v. Claiborne Hardware Co., 458 U.S. 886, 920, 102 S.Ct. 3409, 
73 L.Ed.2d 1215 (1982); First Nat. City Bank v. Banco Para El Comercio Exterior 
de Cuba (Bancec), 462 U.S. 611, 625, 103 S.Ct. 2591, 77 L.Ed.2d 46 (1983).   
14 Dissent at 4 (quoting Bancec at 625).   
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important bulwark that protects First Amendment values and avoids the imputation 

of guilt by association.15  Here, absent a showing that Greenpeace USA was itself 

in some way organizationally responsible for the acts of its international associates, 

or itself had a demonstrated intent to engage in an imminent illegal conduct, it is 

improper to use such acts as a basis to assert jurisdiction over Greenpeace USA. 

The majority also claims that Greenpeace USA itself assumed “credit” for 

the actions of its overseas affiliates.  On this point, as an initial matter, the majority 

flatly mis-described the record.  The majority claimed that, although the record 

does not make clear which Greenpeace entity was directly responsible for multiple 

attacks on Cairn Energy vessels in the Arctic Ocean, Greenpeace USA's executive 

director essentially took credit for it, describing the perpetrators as “our activists” 

and boasting that, as a result of this direct action, “Cairn didn’t find oil in 2010.”16  

In fact, Greenpeace USA and its executive director did not make the statements at 

issue, and the record is clear on this point.  The document at issue, quoted by the 

                                                      
15

 See, e.g., Claiborne Hardware Co., 485 U.S. at 919-920 (“Civil liability may not 
be imposed merely because an individual belonged to a group, some members of 
which committed acts of violence.  For liability to be imposed by reason of 
association alone, it is necessary to establish that the group itself possessed 
unlawful goals and that the individual held a specific intent to further those illegal 
aims.”); Noto v. United States, 367 U.S. 290, 299 (1961) (noting that, to impose 
liability on an individual for association with a group, there must be clear proof 
that a defendant “specifically intend[s]” to accomplish the aims of the organization 
“by resort to violence”); Healy v. James, 408 U.S. 169, 185 (1972) (disapproving 
imposition of civil liability “solely because of a citizen’s association with an 
unpopular organization). 
16

 Slip Opinion at 4. 
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majority, was a 2010 Annual Report from Greenpeace International--not 

Greenpeace USA--and the statements relied upon by the majority are simply not 

attributed to Greenpeace USA or its executive director, Phil Radford.  Greenpeace 

International’s statements in its report to its donors regarding the Cairn Energy 

protest cannot support the district court’s injunction against Greenpeace USA, and 

the majority’s imputation that Greenpeace USA took “credit” for the actions of 

overseas affiliates is based on a simple misreading of record evidence.     

C. The majority wrongly imputed an “actual and imminent” threat 
based on Greenpeace USA’s mere endorsement of civil 
disobedience by others. 
 

Moreover, even if Greenpeace USA had “endorsed” the actions of its 

overseas affiliates, or issued statements approving of them, that still would be 

insufficient to permit the issuance of an injunction, absent evidence that 

Greenpeace USA itself in fact planned or threatened to undertake illegal activity.  

As the dissent noted, “[p]ut simply, the majority implies that Greenpeace USA can 

be enjoined, at least in part, because Greenpeace USA wrote favorably about the 

unlawful activities of groups like Greenpeace New Zealand, and described those 

groups’ activists as ‘our activists.’”  That is incompatible with governing law.  

In Planned Parenthood of Columbia/Willamette, Inc. v. American Coalition 

of Life Activists, a case involving an anti-abortion activist organization’s public 

disclosure of names and addresses of abortion providers through “guilty” posters 
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on an internet web site, this Court found that if the organization “had merely 

endorsed or encouraged the violent actions of others, its speech would be 

protected.”17  In so finding, this Court noted the Supreme Court has “explicitly 

distinguished between political hyperbole, which is protected, and true threats, 

which are not.”18  Under Planned Parenthood, endorsing or encouraging civil 

disobedience by others does not rise to the level of a true threat. 

The Supreme Court has held that “political hyperbole” can include 

statements of approbation of illegal activity because:  

Strong and effective extemporaneous rhetoric cannot be nicely 
channeled in purely dulcet phrases. An advocate must be free to 
stimulate his audience with spontaneous and emotional appeals for 
unity and action in a common cause.  When such appeals do not incite 
lawless action, they must be regarded as protected speech. 19  
 

Indeed, this Court has upheld the protected nature of speech facially more 

threatening than Greenpeace USA’s comments on Shell’s conduct or its 

encouragement of unaffiliated activists’ conduct.20  The dissent properly found that 

                                                      
17 Planned Parenthood of Columbia/Willamette, Inc. v. Am. Coal. of Life Activists, 
290 F.3d at 1072.   
18 Id.  (citing Watts v. United States, 394 U.S. 705, 707, 89 S.Ct. 1399 (1969)).   
19 Claiborne Hardware at 928, 102 S. Ct. at 3434 (quoting New York Times Co. v. 
Sullivan, 376 U.S. 254, 270, 84 S.Ct. 710, 720 (1964)).  See also  Terminiello v. 
City of Chicago, 337 U.S. 1, 4, 69 S.Ct. 894 (1949) (speech protected even if it 
“stirs people to anger”).     
20 See, e.g., Fogel v. Collins, 531 F.3d 824, 831-32 (9th Cir. 2008) (finding 
statements painted on a vehicle asserting that the vehicle’s owner was a “suicide 
bomber communist terrorist” with a “W.O.M.D. on board” constituted protected 
speech based on the full context available to someone viewing the vehicle).   
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Greenpeace USA’s statements are “fully consistent with its claim that it plans to 

protest Shell’s Arctic drilling using only legal methods,” and “praising civil 

disobedience and promising further protest in no way rises to the level of 

incitement or a true threat.”21  

Indeed, the record supports the dissent’s conclusion that Greenpeace USA 

planned “to protest Shell’s Arctic drilling using only legal methods.”22  When 

Greenpeace USA urged its supporters to “take action,” the action it urged was to 

send e-mail messages to Shell Oil’s president and other officials urging them to 

stop drilling operations in the Arctic.23  These e-mails and Greenpeace USA’s blog 

posts constitute core protected political speech.  The Panel majority opinion thus 

stands as persuasive support for any environmentally-destructive corporation to 

obtain a blanket preemptive injunction against any environmental activist group 

based on a thin record of past protests and protected First Amendment speech, so 

that the corporation can pursue its often-controversial objectives unhindered by 

meaningful public response. 

D. A single 2010 action by Greenpeace USA cannot support the 2012 
preliminary injunction. 
 

Removing from consideration the unrelated actions of foreign Greenpeace 

licensees and protected speech leaves only a single action by Greenpeace USA--as 

                                                      
21 See Dissent at 8-9.   
22

 Id. at 8. 
23

 SER 225 (Docket 63-1 at 0004). 
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opposed to separate and independent Greenpeace organizations--that conceivably 

could support a finding of a threat of imminent harm, namely the May 2010 

boarding of the Harvey Explorer by Greenpeace USA activists.  However, this 

action in 2010 alone could not suffice to create a threat of imminent harm to Shell 

more than two years afterward, and neither the District Court, nor Shell, nor the 

majority opinion seriously contend otherwise.24  In fact, the affidavit submitted by 

Shell in support of its Motion for Preliminary Injunction describes the actions of 

Greenpeace USA’s activists onboard the Harvey Explorer as “an anti-drilling 

protest … in an effort to call on Secretary of the Interior Ken Salazar to stop new 

offshore oil development in Alaskan coastal waters.”25  The affidavit, presumably 

drafted in the language most favorable to Shell’s position, admitted that the 

activists limited their actions to “unfurling anti-Arctic banners on the vessel, and 

daubing in [mock-oil] slogans on the vessel’s accommodation block walls.”26  

                                                      
24 The Second Circuit has warned about the dangers of relying on past conduct to 
impose a prospective burden on First Amendment rights:   

Courts may not use past conduct to place a permanent burden on the exercise 
of First Amendment rights. When a district court contemplates imposing an 
injunction based in part on a past history of illegal behavior by protestors, it 
should be vigilant to ensure that the current protests threaten to maintain 
whatever coercive influence resulted from the original illegal conduct. 

New York ex rel. Spitzer v. Operation Rescue Nat’l, 273 F.3d 184, 200 (2d Cir. 
2001) (citing Milk Wagon Drivers Union of Chicago v. Meadowmoor Dairies, Inc., 
312 U.S. 287, 296, 61 S.Ct. 552, 85 L.Ed. 836 (1941)). 
25 See Shell’s Supplemental Excerpt of Record (“SER”) at 210 (Declaration of 
Shell Gulf of Mexico, Inc. Exploration and Appraisal Manager Stephen J. Phelps).   
26 Id.  
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Shell has never alleged that Greenpeace USA occupied the Harvey Explorer in 

such a way as to dispossess it of the vessel, damage the vessel, detain the vessel, or 

harm anyone aboard the vessel.  Neither the District Court nor the majority opinion 

ever analyzed, in any manner, how Greenpeace USA’s actions in connection with 

the Harvey Explorer made it likely to commit any of the particular harms that were 

actually alleged in Shell’s injunction complaint.  The record does not show that the 

Harvey Explorer activists even delayed Shell’s schedule, as the boarding took 

place in May 2010 in response to the Deepwater Horizon disaster, and the Harvey 

Explorer was not bound for the Arctic until July of 2010.  Furthermore, Shell 

concedes that the boarding was intended to send a message to Secretary Salazar, 

not Shell.27  Such conduct hardly constitutes a threat of any specific action against 

Shell, much less a threat of irreparable harm supporting an injunction two years 

later.     

E. The majority opinion’s assertion that the preliminary injunction 
context allowed Greenpeace USA to be enjoined even absent an 
imminent threat raises issues of exceptional importance and is 
inconsistent with U.S. Supreme Court authority. 
 

Finally, in a footnote that is likely to create serious confusion and 

disharmony in the law in this Circuit, the majority asserts that it need not be 

particularly concerned with imminent threat of injury, the other prongs of the 

standing inquiry for injunctions, or even whether Shell may seek to hold 

                                                      
27 SER at 210.     
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Greenpeace USA responsible for the actions of nonparties, because this is not a 

decision “on the merits.”29  This approach, of course, confounds merits and 

standing and is directly contrary to the Supreme Court’s decision in Lyons, which 

held that a past victim of improper police chokeholds could not obtain a 

preliminary injunction to prevent future chokeholds absent a “real or immediate 

threat that the plaintiff will be wronged again.”30   If Shell is not faced with a threat 

of imminent harm from Greenpeace USA, it simply lacked standing to bring a 

lawsuit against it.  Moreover, as the dissent correctly noted, “there is no 

justification for distinguishing between types of requested relief when considering 

whether a plaintiff has adequately sued the proper party.  To obtain any legal relief, 

a plaintiff must sue the correct entity.  Any other rule is simply nonsensical and 

contrary to long-established precedent.” 

 The majority’s lax approach to imminent harm and standing is particularly 

dangerous in a case like this one, where obtaining a preliminary injunction against 

an activist group is the entire purpose of the litigation.  Here, the disputed 

                                                      
29

 Slip Opinion at 5 & fn. 7 (“The dissent argues that Greenpeace USA’s legal 
status is relevant to this appeal because ‘a person (or corporation) can be held 
legally responsible only for his own actions’ . . . But this truism, which the dissent 
derives from cases involving decisions on the merits, has no application to the 
present context of an appeal from a preliminary injunctive order.  To determine 
whether Shell has demonstrated a likelihood of success on the merits, we must 
engage in a probabilistic inquiry, an inquiry that simply was not addressed in 
Claiborne Hardware and Bancec.” (citations omitted). 
30

 461 U.S. at 105-113; see also Summers, 555 U.S. 488, 493 (2009) (citations and 
quotation marks omitted). 
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injunction granted Shell the full scope of requested relief necessary to allay the 

unfounded fears on which it brought this preemptory action--a full season of Arctic 

exploration.  Indeed, its ambitions served, Shell filed a motion to voluntarily 

dismiss this matter in the District Court on March 8, 2013.31  

CONCLUSION 

For the foregoing reasons, the Panel’s majority opinion should be 

reconsidered by an en banc panel of this Court. 

Respectfully submitted this 26th day of March 2013. 

      Law Office of Hozubin & Moberly 
  Attorneys for Greenpeace, Inc. 

 

      By:  s/Michael A. Moberly   
Law Office of Hozubin & Moberly 
310 K Street, Suite 405 
Anchorage, AK  99501 
Telephone: 907 276-5297 
Facsimile: 907 276-5291 
E-mail: moberlylaw@alaska.com  
AK Bar #9612073 

 

                                                      
31 See Docket 128, Plaintiffs’ Motion to Voluntarily Dismiss Pursuant to Rule 
41(a)(2) (March 8, 2013). 
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