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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

THOMAS CANGEMI and JODI CANGEMLI,

MARIANN COLEMAN, FRANCIS J. DEVITO and

LYNN R. DEVITO, LEON KIRCIK and ELIZABETH

KIRCIK, CAROL C. LANG and TERRY S.

BIENSTOCK, DANIEL LIVINGSTON and VICTORIA

LIVINGSTON, ROBIN RACANELLI, JAMES E.

RITTERHOFF and GALE H. RITTERHOFF, ELSIE V. 12-cv-03989 (JS)(WDW)
THOMPSON TRUST, JOHN TOMITZ, and THELMA

WEINBERG TRUSTEE OF THE THELMA

WEINBERG REVOCABLE LIVING TRUST ,

Plaintiffs, AMENDED COMPLAINT and

. JURY DEMAND
-against-

THE UNITED STATES OF AMERICA, THE U.S.
ARMY CORPS OF ENGINEERS, COL. JOHN R.
BOULE I, individually and in his official capacity,
THE TOWN OF EAST HAMPTON, WILLIAM J.
WILKINSON, individually and in his official capacity,
COUNTY OF SUFFOLK, THE STATE OF NEW
YORK, JOE MARTENS, Commissioner of the NEW
YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION, and CESAR
A. PERALES, Secretary of the NEW YORK STATE
DEPARTMENT OF STATE,

Defendants.

Plaintiffs THOMAS CANGEMI and JODI CANGEMI, MARIANN COLEMAN,
FRANCIS J. DEVITO and LYNN R. DEVITO, LEON KIRCIK and ELIZABETH KIRCIK,
CAROL C. LANG and TERRY S. BIENSTOCK, DANIEL LIVINGSTON and VICTORIA
LIVINGSTON, ROBIN RACANELLI, JAMES E. RITTERHOFF and GALE H.
RITTERHOFF, ELSIE V. THOMPSON TRUST, JOHN TOMOITZ, and THELMA

WEINBERG, Trustee of the THELMA WEINBERG REVOCABLE LIVING TRUST
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(collectively hereinafter, “Plaintiffs™), by their attorneys, Sinnreich Kosakoff & Messina, LLP,
for their Complaint herein, allege as follows:

Nature of the Action

1. The purpose of this action is to redress the catastrophic and continuing damage to
plaintiffs’ real property and other legally protected interests caused by the Lake Montauk Harbor
Jetties (the “Jetties”). The Jetties are owned by defendant Town of East Hampton and were
constructed and have been maintained by defendant United States Army Corps of Engineers, (the
“Corps of Engineers”) pursuant to a permanent easement granted by the Town, with the active
aid and assistance of all other defendants.

2. Plaintiffs are the owners of waterfront real property located on Soundview Drive
and Captain Kidd’s Path in Montauk, New York along that reach of shoreline situated west of
the Jetties and extending westerly to Culloden Point.

3. Plaintiffs seek recovery for loss of real property, injury to real and personal
property, loss of the quiet use and enjoyment of property, diminution of property value, and other
damages caused by the negligent acts, omissions, and failures of the defendants herein, by the
establishment and maintenance of a public and private nuisance, and by constitutional
deprivations and other violations of law.

4. Defendants, and each of them, have long been on notice and do not dispute the
fact that the Jetties have created and continuously cause an interruption of the natural east-to-
west littoral movement of sand along the beaches in the vicinity of the Jetties, such that the lands
to the west of the Jetties, including plaintiffs’ littoral properties, have experienced persistent and
substantial scouring and shoreline recession. In many cases, the plaintiffs’ properties have been

entirely stripped of their invaluable beach frontage.
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5. The ongoing and continuing scouring and recession of the down drift beaches
caused by the Jetties has dramatically increased the vulnerability of plaintiffs’ properties to storm
damage, causing further substantial loss of beachfront and physical injury and damage to
plaintiffs’ homes and ancillary structures and improvements, including beach dunes, vegetation,
bulkheads and other natural and man-made structures, as well as to the adjacent public beaches
and to the entire reach of public foreshore extending from the Jetties to Culloden Point.

6. It is not disputed that the Jetties are the cause of these ongoing and worsening
problems. The Corps of Engineers has publicly acknowledged that, as a direct and proximate
result of the construction and maintenance of the Jetties, the shoreline of plaintiffs’ properties
was already in “critical condition” over a decade ago. See Shallow Draft Navigation Study For
Lake Montauk Harbor, Long Island, New York, Recomnaissance Report, United States Army
Corps of Engineers, New York Division, May, 1995.

7. Similarly, the Town has repeatedly recognized the Jetties as being responsible for
the dramatic loss of property west of the Jetties. For example, the Town’s Planning Director
wrote to the Corps of Engineers to report that “the Lake Montauk Harbor jetties have caused
severe downdrift scouring on the beaches west of the jetties along Sound View Drive” and
subsequently described the erosion caused by the Jetties as a “chronic problem.” Indeed, the
Town’s former Environmental Protection Director, Larry Penny, stated publicly in January 2008
that “[o]n the west side of the jetty, which has houses on Soundview Avenue [sic], the beach has
disappeared and the dunes are being eaten away at a great rate” and predicted, with regrettably
accurate foresight, that “a big storm would probably put a few in the ocean.”

8. In light of these undisputed facts, the New York State Supreme Court ruled earlier

this year, in a related state court action against the same non-federal governmental defendants
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that these circumstances state valid common law claims for public and private nuisance as a
matter of New York State law (see paras. 36-39, below).

9. Notwithstanding these dire and repeated warnings and judicial findings, the
defendants have utterly failed, neglected and refused to take any effective action to remedy and
abate the ongoing threat to plaintiffs’ property and the adjacent public beaches and shoreline
resulting from the presence of the Jetties, or to recompense the plaintiffs for their substantial
injuries already incurred as a result of defendants’ wrongful acts.

10. In summary, although the “critical” situation created by the Jetties has been
studied and acknowledged for years by all levels of government, defendants have utterly
neglected and refused to take any meaningful action to permanently address, remedy, resolve and
abate the problem. Accordingly, plaintiffs have no other choice than to seek redress in this Court.

Jurisdiction

11.  This Court has jurisdiction pursuant to 28 U.S.C. § 1331, 28 U.S.C. § 1346(b),
and 28 U.S.C. 2671. The claims herein arise under, inter alia, the Federal Tort Claims Act, 28
U.S.C. 2671 et seq., the Administrative Procedures Act, 5 U.S.C. § 702, and 42 U.S.C. § 1983.

12. The sole claim against the State defendants is for prospective injunctive and
declaratory relief. Plaintiffs do not seek monetary damages from the State defendants.

Yenue
13. Venue is proper in this district pursuant to 28 U.S.C. §§ 1391(b)(1) and

1391(e)(1), and § 1402(b).
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Parties

14.  Plaintiffs Thomas Cangemi and Jodi Cangemi are the owners as joint tenants in
the entirety of that certain parcel of littoral real property located in the Town of East Hampton,
New York having a street address of 98 Soundview Drive, Montauk, New York 11954 (the
“Cangemi parcel”).

15.  Plaintiff Mariann Coleman is the owner of that certain parcel of littoral real
property located in the Town of East Hampton, New York having a street address of 132
Soundview Drive, Montauk, New York 11954 (the “Coleman parcel”).

16.  Plaintiffs Francis J. DeVito and Lynn R. DeVito are the owners as tenants in
common of that certain parcel of littoral real property located in the Town of East Hampton,
New York having a street address of 16 Captain Kidd’s Path, Montauk, New York 11954 (the
“DeVito parcel”).

17. Plaintiffs Leon Kircik and Elizabeth Kircik are the owners as joint tenants in the
entirety of that certain parcel of littoral real property located in the Town of East Hampton, New
York having a street address of 12 Captain Kidd’s Path, Montauk, New York 11954 (the “Kircik
parcel”).

18.  Plaintiffs Carol C. Lang and Terry S. Bienstock are the owners as joint tenants in
the entirety of that certain parcel of littoral real property located in the Town of East Hampton,
New York having a street address of 140 Soundview Drive, Montauk, New York 11954 (the
“Lang parcel”).

19.  Plaintiffs Daniel Livingston and Victoria Livingston are the owners as joint

tenants in the entirety of that certain parcel of littoral real property located in the Town of East
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Hampton, New York having a street address of 24 Captain Kidd’s Path, Montauk, New York
11954 (the “Livingston parcel”).

20.  Plaintiff Robin Racanelli is the owner of that certain parcel of real property
located in the Town of East Hampton, New York having a street address of 10 Captain Kidd’s
Path, Montauk, New York 11954 (the “Racanelli parcel”), and maintains a residence located in
New York County, New York.

21.  Plaintiffs James E. Ritterhoff and Gale H. Ritterhoff are the éwners as joint
tenants in the entirety of that certain parcel of littoral real property located in the Town of East
Hampton, New York having a street address of 32 Captain Kidd’s Path, Montauk, New York
11954 (the “Ritterhoff parcel”).

22.  Plaintiff John Tomitz is the owner of that certain parcél of littoral real property
located in the Town of East Hampton, New York having a street address of 20 Captain Kidd’s
Path, Montauk, New York 11954 (the “Tomitz parcel”).

23.  Plaintiff Elsie V. Thompson Trust is the owner of that certain parcel of littoral
real property located in the Town of East Hampton, New York having a street address of 124
Soundview Drive, Montauk, New York 11954 (the “Thompson parcel”).

24.  Plaintiff Thelma Weinberg, Trustee of the Thelma Weinberg Revocable Living
Trust is the owner of that certain parcel of littoral real property located in the Town of East
Hampton, New York having a street address of 28 Captain Kidd’s Path, Montauk, New York
11954 (the “Weinberg parcel”).

25.  The United States of America is a sovereign nation existing pursuant to and

operating under the Constitution of the United States.
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26.  The United States Army Corps of Engineers is an agency of the United States of
America existing and operating within the Department of the Army. The New York District of
the United States Army Corps of Engineers is located at 26 Federal Plaza, New York, New York.

27.  Col. John R. Boule II is the Commander of the New York District of the United
States Army Corps of Engineer, and is being sued in his individual and official capacities.

28.  The Town of East Hampton (the “Town™) is a municipal corporation duly
organized and existing under the laws of the State of New York with executive offices located at
159 Pantigo Road, East Hampton, New York 11937.

29.  William J. Wilkinson is Town Supervisor of the Town of East Hampton, and is
being sued in his individual and official capacities.

30.  The County of Suffolk (“Suffolk County”) is a municipal corporation duly
organized and existing under the laws of the State of New York with executive offices located at
the H. Lee Dennison Building, 100 Veterans Memorial Highway, Hauppauge, New York 11788.

31.  The State of New York (“New York State”) is a sovereign state of the United
States of America, with executive office located at the State Capital Building, Albany, New York
12224.

32.  Joe Martens is the Commissioner of the New York State Department of
Environmental Conservation (“NYSDEC”), an agency of the State of New York, with executive
offices located at S0 Wolf Road, Albany, New York 12232.

33.  Cesar A. Perales is the Secretary of the New York State Department of State
(Department of State”), an agency of the State of New York, with executive offices located at
One Commerce Plaza, 99 Washington Avenue, Albany, New York 12231 and at 123 William

Street, New York, New York 10038.




