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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

Case No. 3:07-cv-0141-RRB

ORDER RE CROSS-MOTIONS
FOR SUMMARY JUDGMENT

I. INTRODUCTION

On or about July 5, 2005, then outgoing biologist Scott

Schliebe, who oversaw management of polar bears in Alaska for the

U.S. Fish and Wildlife Service, stated:

This is the first time that we've evaluated
the plight of polar bears (with) respect to
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1 Doug O’Harra, Melting ice will wreck polar bear populations
(7-5-2005), Anchorage Daily News, July 5, 2005.

2 Docket 74 at 51 (citation omitted).
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climate change, and we found that they were
vulnerable to extinction.  Polar bears don't
have a place to go if they lose the ice.1

Nearly three years later, the U.S. Fish and Wildlife Service

maintains climate change and its affects on the arctic environment

will likely affect polar bears and their interactions with industry

in the future.2  The parties seem to agree on this.  The dispute

here is whether the expected impacts of oil and gas activity over

the five-year period from August 2006 to August 2011 will: (1) have

more than a “negligible impact” on the Southern Beaufort Sea polar

bear stock; and/or (2) will result in any detectable or long term

injury to the polar bear that may accumulate with other impacts,

such as global climate change.  The parties do not agree on this;

hence the present matter before the Court.

At Docket 68, Plaintiffs Center for Biological Diversity

and Pacific Environment (“Plaintiffs”) argue that the Court should

grant summary judgment in their favor because the final incidental

take regulations promulgated by Defendants Dick Kempthorpe and the

U.S. Fish and Wildlife Service (hereinafter collectively referred

to as “Defendants”) violate the Marine Mammal Protection Act (the

MMPA) and the National Environmental Policy Act (NEPA).  Defendants
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3 Inasmuch as the Court concludes the parties have submitted
memoranda thoroughly discussing the law and evidence in support of
their positions, it further concludes oral argument is neither
necessary nor warranted with regard to the instant matter.  See
Mahon v. Credit Bureau of Placer County Inc., 171 F.3d 1197, 1200
(9th Cir.1999) (explaining that if the parties provided the
district court with complete memoranda of the law and evidence in
support of their positions, ordinarily oral argument would not be
required).  As a result, Defendant-Intervenor's Request for Oral
Argument at Docket 90 is hereby DENIED.

4 Docket 68 at 20 (citation omitted).

5 Id. (citation omitted).

6 Id. (citations omitted).
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oppose at Docket 74 and contend the Court should deny Plaintiffs’

request for relief because: (1) the Beaufort Sea incidental take

rule and/or regulations comply with the MMPA; and (2) the U.S. Fish

and Wildlife Service complied with NEPA.  The Court agrees.3

II. FACTS

On March 22, 2006, Defendants issued proposed regulations

pursuant to the MMPA to authorize the incidental take of polar

bears and Pacific walrus by oil and gas operations in and adjacent

to the Beaufort Sea.4   Defendants also assembled a draft

environmental assessment (EA).5   Sometime thereafter, Plaintiffs

and the Marine Mammal Commission submitted comments critical to the

proposed regulations.6   More specifically, Plaintiffs: (1) alleged

Defendants’ “negligible impact” finding was legally infirm; and (2)

noted the regulations impermissibly covered an overbroad range of
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7 Id. (citations omitted).

8 Id. at 20-21 (citation omitted).

9 Id. at 21 (footnote omitted).  “The regulations do not cover
any inland portion of the Artic National Wildlife Refuge.”  Id.
n. 3 (citation omitted).

10 Id. (citation omitted and footnote omitted).  Due to the
additional requirement to obtain a Letter of Authorization (LOA)
(i.e., a permit), imposed by Defendants’ implementing regulations,
the incidental take regulations issued under MMPA § 101(a)(5)(A) do
not, standing alone, authorize the taking of any marine mammal.
Docket 74 at 12 (citation omitted).  Since August 2, 2006,
Defendants have issued approximately 17 LOAs pursuant to these
regulations.  Docket 68 at 21 (citations omitted).
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activities and failed to impose several mitigation measures.7 

Plaintiffs further suggested that Defendants should prepare an

environmental impact statement (EIS), as opposed to an EA, and

criticized the cumulative impact analysis in Defendants’ draft EA.8

On August 2, 2006, Defendants promulgated the final

incidental take regulations, which have a five-year duration and,

like the proposed regulations, authorize the incidental take of

polar bears and Pacific walrus by all activities associated with

oil and gas operations over the entire Beaufort Sea to the full

extent of U.S. jurisdictions, and lands within twenty-five miles of

the coast; with some exception.9  Along with the final regulations,

Defendants submitted a “final” EA.10  Having done so, Plaintiffs

argue Defendants violated both the MMPA and NEPA. 
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11 16 U.S.C. § 1855(f)(1); 5 U.S.C. §§ 706(2)(A)(D).

12 City of Sausalito v. O’Neill, 386 F.3d 1186, 1206 (9th Cir.
2004); 5 U.S.C. § 706(2)(A) (1980).

13 Docket 74 at 14 (quoting Baltimore Gas and Elec. Co. v.
Natural Resources Defense Council, Inc., 462 U.S. 87, 105 (1983)).

14 Id. (citing Marsh v. Oregon Natural Resources Council, 490
U.S. 360, 378 (1989)).

15 Id. (citing Citizens to Preserve Overton park v. Volpe, 401
U.S. 402, 415 (1971), rev’d on other grounds, 421 U.S. 991 (1975)).
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III. STANDARD OF REVIEW OF ADMINISTRATIVE DECISIONS

The Secretary's actions are reviewed under the standards

set by the Administrative Procedure Act (APA).11   Under the APA,

agency action is only disturbed if it is “arbitrary, capricious, an

abuse of discretion, or otherwise not in accordance with law.”12 

To that end, “[a]s long as the agency ‘has considered the relevant

factors and articulated a rationale connection between the facts

found and the choice made,’ a court must uphold the administrative

action.”13 

Review under the arbitrary and capricious standard is to

be “searching and careful” but “narrow,” and a court may not

substitute its judgment for that of the Secretary and/or agency.14

“This standard is highly deferential and presumes the agency action

to be valid.”15  Under this deferential standard, a court may

reverse a decision as arbitrary and capricious:

Case 3:07-cv-00141-RRB   Document 91   Filed 04/22/08   Page 5 of 15



16 Id. (quoting Western Radio Services Co., Inc.  v. Espy, 79
F.3d 896, 900 (9th Cir. 1996)).

17 Id. (citations omitted).

18 Id. at 15 (citing Reno v. Flores, 507 U.S. 292, 301 (1993)
(footnote omitted)).

19 Id. at 16 (citing Legal Aid Soc. of Hawaii v. Legal Services
Corp., 145 F.3d 1017, 1023 (9th Cir. 1998) (emphasis Added)).
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[o]nly if the agency relied on factors
Congress did not intend it to consider,
entirely failed to consider an important
aspect of the problem, offered an explanation
that ran counter to the evidence before the
agency, or offered one that is so implausible
that it could not be ascribed to a difference
in view of the product of agency expertise.16

 
This determination if based on review of the administration record.

“Deference is especially appropriate when reviewing the agency’s

technical analysis and judgments involving the evaluation of

complex scientific data within the agency’s technical expertise.”17

Where plaintiffs bring a facial challenge to regulations,

rather than challenging them in an applied circumstance, the burden

becomes even heavier.  “To prevail on a facial challenge, a

plaintiff must establish that no set of circumstances exist under

which the regulations would be valid.”18  That the regulations might

be invalid as applied under some conceivable hypothetical set of

circumstances is insufficient to render them wholly invalid.19
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20 Id. at 21-22.

21 Id. at 22.

22 Id. (citation omitted).

23 Id. (citation omitted).
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IV. DISCUSSION

A. The Beaufort Sea Incidental Take Rule and Regulations
Comply With the MMPA.

Plaintiffs challenge three aspects of the Beaufort Sea

incidental take rule and/or regulations under the MMPA.20  First,

they assert that the specified activity analyzed in the rule and

covered by the regulations is too broadly defined, based on: (1)

the plain language of the MMPA; (2) certain statements in the

legislative history; and (3) the definition of specified activity

contained in Defendants’ implementing regulations at 50 C.F.R. §

18.27(c).21  Second, Plaintiffs assert Defendants’ negligible impact

determination is arbitrary and capricious because Defendants did

not adequately consider the combined impact of oil and gas

operations and the weakened condition of polar bears due to global

climate change.22  And third, Plaintiffs claim the negligible impact

determination is flawed because it relies on mitigation measures

that the incidental take regulations do not impose.23  Because each

of Plaintiffs’ three arguments fail, the Court concludes the
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24 Id.

25 Supra note 18 (emphasis added).

26 Docket 74 at 22 (citation omitted).
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Beaufort Sea incidental take rule and/or regulations readily comply

with all aspects of the MMPA.24

1. Plaintiffs Have Not Met Their Burden of
Establishing That There Is No Circumstance In Which
the Incidental Take Regulations Would Be Valid.

In choosing to attack the Beaufort Sea incidental take

regulations on their face, rather than challenging them in an

applied circumstance in an LOA, Plaintiffs must establish that no

set of circumstances exist under which the incidental take

regulations would be valid.25  In other words, Plaintiffs must

establish that no set of circumstances exist under which the taking

of marine mammals pursuant to oil and gas activities covered by

Defendants 2006, Beaufort Sea incidental take regulations could be

found to be valid in scope and cause only a negligible impact to

marine mammals.26  Because Plaintiffs have failed to do so, their

facial challenge is unsustainable.

Instead, Defendants have shown that the scope of the

specified activity analyzed in the incidental take rule is both

reasonable and appropriate, given the intertwined nature of oil and

gas exploration, development, and production and the biological
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27 Id. at 23.

28 Id.

29 Id.
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characteristics of the marine mammals at issue.27  Moreover,

Defendants have demonstrated that the anticipated taking will have

no more than a “negligible impact” on any marine mammal species or

stock, as required prior to the issuance of regulations under the

MMPA.28  As a result, the Court concludes the 2006, Beaufort Sea

incidental take rule and/or regulations at issue must be upheld.

Even if the “no circumstances” test did not apply, which

conclusion the Court does not reach herein, Defendants’ 2006,

incidental take rule and/or regulations would pass muster were the

Court to apply the Chevron standard to Plaintiffs’ statutory

construction claims and the APA “arbitrary and capricious” standard

to Plaintiffs’ administrative claims.29

2. Defendants’ Description of The “Specified Activity”
In The Incidental Take Regulations Is Entitled To
Chevron Deference.

By proposing a rule that purportedly covers any and/or

all activities related to the oil and gas industry, Plaintiffs

argue Defendants have violated the clear language of the MMPA that

Case 3:07-cv-00141-RRB   Document 91   Filed 04/22/08   Page 9 of 15



30 Docket 68, Ex. 6 at 3.

31 Docket 74 at 27.  Congress has expressly delegated to
Defendants the authority to issue regulations implementing MMPA §
101(a)(5)(A).  Id. at 24.  These regulations are entitled to
“controlling weight” unless they are arbitrary, capricious, or
manifestly contrary to statute.  Id. (citing Chevron U.S.A., Inc.
v. National Resources Defense Council, Inc., 467 U.S. 837, 844
(1984)).

32 Id. at 28 (citing Chevron, 467 U.S. at 844 (recognizing that
“considerable weight should be accorded to an executive
department’s construction of a statutory scheme it is entrusted to
administer”)).
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only “specified activities” be exempted from the take population.30

They have not.  Indeed, a careful review of the administrative

record reveals Defendants reasonably interpreted the arguably

ambiguous term “specified activity” in a manner that comprehensibly

accounts for all potential impacts to affected marine mammals from

oil and gas exploration, development, and production in the

Beaufort sea region rather than addressing each impact in a

piecemeal fashion, as Plaintiffs propose.31  Thus, pursuant to

Chevron, the Court defers to Defendants’ interpretation of the

“specified activity.”32

3. Defendants Reasonably Determined That the
Incidental Take(s) at Issue Would Have a Negligible
Impact.

Regulations authorizing incidental take of marine mammals

from specified activities can only be promulgated if such take will
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33    16 U.S.C. § 1371(a)(5)(A); 50 C.F.R. § 18.27 (emphasis added).

34 Docket 68, Ex. 6 at 4.

35 Id.

36 Docket 74 at 33.
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be limited to “small numbers” and have a “negligible impact” on the

species or stock.33

Plaintiffs contend the cumulative effect of the proposed

activities will certainly mean greater impacts to polar bears and

walrus than in the past from each category of industrial activity

covered by the authorization (seismic surveys, oil spill risk, den

disturbance, direct human/bear encounters, etc.).34  As a result,

Plaintiffs argue the heightened levels of oil and gas activity, and

attendant take likely to occur during the term of the take

authorization, renders any “small numbers” and “negligible impact”

findings by Defendants arbitrary and capricious.35  Plaintiffs

further contend that the “negligible impact” determination for

polar bears is arbitrary because Defendants did not consider the

combined impact of oil and gas operations and the weakened

condition of polar bears due to global climate change; and, because

the determination is based on mitigation measures that the

incidental take regulations do not impose.36  The Court disagrees.
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37 Id. at 33-34.

The best available science included
approximately 13 years of industry monitoring
and reporting data, five years of aerial
surveys, studies of feeding ecology, Forward
Looking Infra-Red Imagery (FLIR) surveys and
use of trained dogs to detect occupied den
sites, a monitoring workshop, bio-monitoring
for toxic chemicals, studies of den site
behavior, a regression analysis of pack ice
position and polar bear distribution and a
study assessing sound levels and of industrial
noise and potential noise and vibration
exposure for dens, radio collar data, [and]
data mapping den habitat.

Id. at 34 n.10 (citations omitted).
 
38 Id. at 41.  “Of the 262 LOAs issued between 1993 and 2004,
only 21 percent (55 LOAs) resulted in actual polar bear
observations.”  Id. at 40 (citation omitted).  “Most observations
were passive sightings and none had an effect on polar bear
recruitment or survival.”  Id. (citation omitted).  “The low
frequency of sightings, the even lower incidence of interactions,
and the lack of adverse impacts over its 13-year history, show that
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As evidenced by the administrative record, Defendants

reasonably concluded, based upon the best available science that

the total taking during the five-year period of the regulations

could not be reasonably expected and was not reasonably likely to

adversely affect the Southern Beaufort Sea polar bear’s annual

rates of recruitment and/or survival.37  In fact, the Court finds

Defendants’ hard-won experience mitigating the impacts of oil and

gas activities to be an especially valid consideration in any

“negligible impact” finding.38
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[Defendants’] two-tiered approach to mitigation has been
successful.”  Id. at 40-41 (citation omitted).  “Plaintiffs do not
dispute this point.”  Id. at 41.

39 Id.

40 Docket 88 at 28 (footnote omitted).

41 Id. at 29.
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B. Plaintiffs Properly Exhausted and Preserved Each of Their
Arguments.

Defendants and Defendant-Intervenor’s claim Plaintiffs

have forfeited their challenges on several issues because they

failed to raise them during the administrative process.39

Notwithstanding, the Court finds Plaintiffs presented each of their

arguments under the MMPA to the agency when commenting on the

proposed incidental take regulations and thereby preserved them for

this adjudication.40  Plaintiffs properly preserved their NEPA

arguments as well.41

C. Defendants Complied With NEPA.

Plaintiffs next argue that the proposed regulations

authorizing the take of polar bears and walrus from oil and gas

activities in and along the Beaufort Sea were promulgated in

violation of both the sprit and the letter of NEPA and its

implementing regulations.  More specifically, Plaintiffs contend:

(1) Defendants’ EA failed to take a “hard look” at the potentially
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42 Docket 74 at 52-53.

43 Id. at 53.

44 Docket 74 at 57.
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significant impacts to polar bears stressed by global warming; and

(2) Defendants failed to prepare a full and/or proper Environmental

Impact Statement (EIS) to evaluate the potentially “significant”

impacts to polar bears stressed by global warming.  Plaintiffs’

arguments are mislaid.

Based upon its experience, it was reasonable for

Defendants to find that the impacts of oil and gas activities in

and along the Beaufort Sea, over the next five years, will be

“negligible”; even when global warming is taken into account.42

Indeed, even if Defendants were required to consider climate change

in the context of its accumulative effects analysis, which

assumption the Court does not make herein, the record reveals

Defendants’ consideration of the same was more than adequate.43  As

a result, and because an EIS is only required when an agency finds

that its proposed actions(s) will have a “significant” impact on

the environment, the Court concludes an EIS was not necessary to

analyze the “negligible” impacts of the incidental take regulations

at issue.44

Case 3:07-cv-00141-RRB   Document 91   Filed 04/22/08   Page 14 of 15



ORDER RE CROSS-MOTIONS FOR 
  SUMMARY JUDGMENT - 15
3:07-CV-0141-RRB

V. CONCLUSION

Based upon the aforesaid, and for additional reasons

cited in Defendants Opposition to Plaintiffs’ Motion for Summary

Judgment and Cross-Motion for Summary Judgment (Docket 74), and

Defendant-Intervenor’s Opposition to Plaintiffs’ Motion for Summary

Judgment and Cross-Motion for Summary Judgment (Docket 72), but not

referenced herein,

IT IS HEREBY ORDERED:

1. Plaintiffs’ Motion for Summary Judgment at Docket 68

is DENIED;

2. Defendants’ Cross-Motion for Summary Judgment at

Docket 74 is GRANTED; 

3. Defendant-Intervenor’s Cross-Motion for Summary

Judgment at Docket 72 is GRANTED; and

4. Plaintiffs’ claims are DISMISSED.

ENTERED this 22nd day of April, 2008.

S/RALPH R. BEISTLINE
UNITED STATES DISTRICT JUDGE
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