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1. Introduction
1.1  Climate change is undoubtedly omiethe greatest challenges facing all states.
Ireland is no different. There are many issues at the level of blitly pad practice
as to how th problemsassociated with climate changan or should be tackled.
However, it is important to emphasithat these proceedings are concerned with
whetherthe GovernmenR |1 ,UH @B @mBernment KDV DFWHG XQODZIXOO\ L
breach of rights in the manner in which it ls@®pted a statutory pldar tackling
climate change. It is important at the outseemphasise that the role,of the courts
generally, and of this Court in particular, is confined to identifying,the true legal
position and providing appropriate remedies in circumstancesiwhich'the Constitution
and the laws require.
1.2  Theapplicants/app&nts 3), ( “‘contend that the Gevernment,tire plan in
question has failed adequately to vindiecate rights whigch are said to be guaranteed by
either or bottof the Constitution and the,Eurepean Convention on HuRrights
3&+5 RU 3WKH &RIQerats@daid tRadthe Planutra viresthe relevant
legislation. On that basiSiproceedings,were brought in the High Court seeking a range
of reliefs to which itwill be necessary to refer in more detail in due course. For the
reasons set outin adgment of McGrath J(Friends of the Irish Environment CLG
v. The Govemmentof Irelad019] IEHC 747) WKH +LJK &RXUW GLVPLVVHG )
proceedingss, From that dismisdalE soughteave to appeairectly to this Court.

2. The.Grant of Leave to Appeal

2.1 By determination dated ¥February 2020Rriends of the Environment CLG
v. The Government of Ireland & The Attorney Gehg@20] IESCDET 13) this
Court granted FIE leave to appeal the decision of the High @woutte following

reasons



3 The applkant and the respondents accept that there exists a degree of
urgency in respect of the adoption of remedial environmental measures.
There is no dispute between the parties as to the science underpinning
the Plan and the likely increase in greenhousessons over the
lifetime of the Plan. Further, the parties accept the gravity of the likely

effects of climate change.

9. ltis unlikely, therefore, that the questions of law or the factual issues
will be further refined as a result of a hearing befineé Courtof

Appeal.

10. The availability of judicial challenge ta the legalityiof the Plan by the
Government, the standard of sueh®review ifiadoption of the Plan is
justiciable as matter of law, and'the broader environmental rights
asserted by thepalicant torarise under the Constitution, from the
(XURSHDQ“&RQYHQWLRQ RI +XPDQ 5LJKWV DQG RU
international obligationsiare issues of general public and legal

LPSRUWDQFH -~

2.2 As notedhis usually appropriateeven in cases which might mele¢t
constitutional threshold for leave to appeal to this Colataninitial appeal is
considered byhe Court of Appeal, where narrowing and clarification of the issues of
importance can take placéloweverjn the present proceedings the partiesnbt
disputethe relevanscience, meaninthatthese issues we unlikely torequirefurther
refinement. Furthermoréhe urgency which attends the resolution of this mateer
determined by this Court to meet the additional criteria necessary for eotpapf

appeal.



2.3  Atavery general level it may be said that igmiesarisingon this appeal

relate solely tstanding, tqusticiability, tothelegality of the adoption of thiational
Mitigation Plan 3W KH 3ti@ebBo@éctstandard of judiciateview if the adoption of

the Ran is justiciable and theroaderenvironmentabnd otherights asserted by FIE

to ariseunder the Constitution and tBE<CHR

2.4  The background to these proceedings is, of course, the science surrounding
climate change. While the diste between the parties (insofar as it did not relate to
legal issues) focused on the measures which FIE sutpgeGvernmens legally
required to take in order to alleviate climate chabg#h undethe Constitution, the
ECHRand under statutéhe broad underlying scientific .€vidence as tothe causes of,
and problems created by, climate change was not.in disputeayliesecessary, in

the context of some of the issues raised, todealwith thatscientific evidence in more
detail, but for pres# purposes it is apprepriatéyto set Qut a brief broad overview of
the agreed position as tendered in evidencegbefore the High Court and as accepted by
the trial judge.

3. A Brief Overview of the Science

3.1 Clearly one afithe principal aspects of thetual background to these

proceedings concernsithe current scientific understanding of climate change itself, the
consequences of‘acontinuation of current trends and of the type of measures which
mayineed to,be put in place to minimise the extent ofiseaén temperatures. There

would notiappear to have been any dispute before the High Court about that scientific
analysis and, as it provides the backdrop to the legal issues which need to be explored,
it is appropriate to set it out first.

3.2 Since the bginning of the Industrial Revolution, mankind has generated and

consumed energy on a large scale, predominantly through the combustion of fossil



fuels. This process produces carbon dioxide and releases it into the atmosphere,
where it remains for hundred$ years. Carbon dioxide, along with other

contributory greenhouse gases, traps the heat emitted by the earth in the atmosphere,
in a process known as the greenhouse effect. The greenhouse effect produces a
warming effect on global temperatures. Theager the quantity of carbon dioxide
emissions, the more global warming becomes exacerbated. The climate system shows
a delayed response to the emissions of greenhouse gases, meaning that the full
warming effect of gases which are emitted today will drdgome apparent some 30

to 40 years in the future.

3.3  Studies have indicated that there is a consistentand almost [inear relationship
between carbon dioxide emissions and projecteddglobal,temperatdre increases over the
next 80 years. Climate change is attg having a prefoundwenvironmental and

societal impact in Ireland and is predicted to‘pose further risks to the environment,
both in Ireland and globally, in the future. /Mhile the challenges of climate change

will affect all sectors of society;iit.is awledged that the impact will be felt most
severely in developing €ountries. Future impacts of climate change are predicted to
include further increases in glebal temperatures, rising sea levels and an increase in
extreme weather events, such as episotileoding and drought. There are also
reported increasedurisks of mortality and morbidity, as climate related extremes may
place food systems at risk, lead to water shortages and the emergence of new pests
and diseases; while also contributing to digant changes in the ecosystems of many
plants and animals. The more global warming proceeds to a level which is 2{C higher
than typical temperatures at the beginning of the Industrial Revolution, the greater are

such risks.



3.4  There s, therefore, a genkcansensus in climate science that, if the effects of
global warming are to be mitigated or reduced, the rise in global temperatures should
not exceed 2jC above phedustrial levels. However, MacGrath J. in the High Court

in this case noted that, sintee Paris Agreemer2015 which forms part of the

United Nations Framework Convention on Climate Chga§82) scientific thinking

has moved in the direction of a lower figure which is in the region of 1.5;C above
pre-iindustrial levels. In October 2018he HagueCourt of Appeal in the Netherlands

in The State of the Netherlands v. Urgenda Founddt309/456689/ZA) found that
global warming levels were approximately 1.1;C higher than they, were'at the
beginning of the Industrial Revolution. It will becessary to,refer to theydecision of

the Hoge Raad (the Supreme Court of the Netherlands),on a'cassation appeal in that
case in due course. Scientific evidence suggestsythat, imorder to meet either the 2;C
temperature rise target, or the more ambitia&gCl target, net negative carbon

dioxide emissions are required at some,point,during this century. Achieving net
negative emissions will require'the use of costly carbon dioxide removal technologies,
such as bioenergy and“extensive reforestation. Mathyeaheasures necessary to
reduce emissions areustill in the development stages and much of the technology
remains untested. WAhile it is'widely acknowledged that urgent action is required in
order teladdress climate change, urgency is assessed diffevithihythe global
community:

3.5 Theithreats posed by climate change have been set out in greater detail in both
the High Court judgment and in the affidavits sworn by Mr. Lowes, directblEgf

on its behalf and Mr. Frank Maughan, principal officer in tlep&tment of

Communications, Climate Action and Environment, on behalf of the Government. As



noted earlier, it may be necessary to refer further to that evidence in respect of some
of the issues arising.

3.6 It can, however, safely be said that the consecee of failing to address

climate change are accepted by both sides as being very severe with potential
significant risk both to life and health throughout the world but also including Ireland.
While the severity of that situation is not disputed, a remolb commentaries on the

likely impact of global warming were established in evidence before the High Court.
To take one example, it is possible to look at a summary of the impact on Ireland
which was prepared by the Environmental Protection Agencyt Stimmaryireferred

to an increased risk from extreme weather likely to causexdeath, injurysill health and
disrupted livelihoods. It also referred to the risk that hundreds‘ef square kilometres of
coastal land could be inundated due to seadevelyisesmilar vein, there was a
reference to more extreme storm activity,which would have the potential to bring the
devastation of storm surges to the coast ofdreland. There was further reference to a
likely increase in heat related mertalities ang'morpjddagether with a further risk in
food-borne disease andiinfectious diseases. Reference was also made to a probable
increase in cases of skin cancer and potential mental health effects.

3.7 Atthe oral hearing, counsel for FIE also drew attention tcaded tipping
points,.£The scientific,consensus suggests that, in general terms, rising greenhouse gas
concentrations arerlikely to give rise to a slow evolution of temperature and
precipitationwith a certain delay. However, it is also accepted thatditicexd

climate change may lead to more abrupt changes. There is as yet no consensus as to
the precise level of climate change which is likely to trigger many of the tipping

points in question. However, there are strong suggestions that even a ldgbhof g

warming limited to below 2%@ay give rise to some important tipping elements. It



has, for example, been suggested that the tipping point for marine ice sheet instability
in the Amundsen Basin of West Antarctica may already have been crossed, While
therefore, it is not possible to predict the precise temperatures at which irreversible
adverse events will occur, there does appear to be a consensus that the risk of such
tipping points occurring is materially increased as temperatures themselvds rise.
would certainly seem to me on the evidence that the practical irreversibility and
significant consequences of reaching some of the tipping points in question adds a
further imperative to the early tackling of global warming. That being said, it is, o
course, necessary to again emphasise that this Court is nat congernedwith policy
issues but rather with the lawfulness or otherwise of the*Rlan;

3.8  The central factual issue between the parties concernsiaspects of the Plan. It
is, therefore, appropriate briefly outline the Planwith particular reference to the
central contention made on behalf of ElE aste, the manner in which it is said that the
Plan breaches guaranteed rights,

4. The Plan

4.1 The Plan was adopted underithe provisions of the Climate Acttbham
&DUERQ 'HYHORSRPHQW $FW {8/ tidteld to beefiiirad, 7KH 30D
under s.3(1) of'the 2015 Act; ke for the purpose of enabling the State to pursue and
achievelthe ‘abjective)of transitioning to a low carbon climate resilient and
ervirenmental sustainable economy by the end of 208tat objectives described

DV WKHsLIDWLRQDO 7TUDQVLWLRQDO 2EMHFWLYH 3172°
4.2  The Plan was published in draft form and a period of consultation followed
That consultation was required by s.4(8) of th&@38ct The proceduréor the

adoption of the Plan e Governmenis specified in s.4 of the Act. The Minister

for the Environment, Community and Local GovernmehtV KH O L @ kegWed U



to submit a plan for consideration the Governmenivhich can then approve the

plan either in the form submitted subject to such modifications tiee Government

thinks appropriate (see s.4(1) and s.4(4)). However, the Minister is required, before
submitting the Plan, to publish a draft and to have regandyte@missions made in
respect of that draftA significant number of observations from interested parties was
received and considered by tkinister before the Plan was finalised.

4.3  While it maybe necessary to go insome ofthe details of th€lan in due

coursefor present purposes it is sufficient to indicate that a central.contention on the
part of FIE draws attention to the fact that the Plan envisages anjincrease, rather than
a decrease, in emissions over ithigal periodof the Plan WHe, at'the same'time,
committing to achieving the objective of zero net€arbon emissions by 2050. FIE
describes this as the trajectory of the Plan. JA key,argument advanced by FIE suggests
that the level of global warming which will have come about by020# be

dependent not only on whether zero net emissions have been achieved by that time,
but also the way in which the pattern of emission reduction has developed in the
intervening years. [t saidythatiit is the,total amount of emissions which drive

climate change and that an initial increase in emissions, even if the ultimate target of
zero net emissions by2050 |s achieved, will inevitably lead to a greater total volume
of emissionsiin thewperiod to 2050 thus it is said, not contributing suffictenthe

aimef reducing warming. There is a dispute between the parties as to whether any, or
any sufficients basis is given in the Plan for adopting this initial target which allows

for an increase in emissions.

4.4  For its partthe Government suggestthat FIE ha mischaracterised the Plan

as representing a staatbne measureRatherit wassuggestdthatthe Planshould

be viewed, as the trial judge held, as being a living document whose measures are not
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set in stone and dwot represent a once and for all response to the need for urgent
action to tackle climate change. The Government arthat FIE hadfailed, in its
submissions, to engage with this issue and with that finding of the trial judge.

4.5 As already noted, whilthere is significant scientific consensus both on the
causes of climate chga and orthe likely consequences, there is much greater room
for debate about the precise measures which will require to be taken to prevent the
worst consequences of climate chamaterialising. FIE accegaithat, in

determining the measures required, the Government enjoys a very.wide degree of
discretion. However, ivassaid that, in adopting in the Planeasures which will

allow for an increase in emissions over the lifetiof the Plan, the,Govermmenitha
acted unlawfully.

4.6 Inthe context of the Plan, it is also worth“mentioning at this stage that a range
Rl PHDVXUHV KDYH EHHQ DGRSWHG DW (XURSHDQ 8QLRQ
international obligations. Those measude allow for a degree of what is called

effort sharing. For example, the,2009 EffortySharing Decision (Decision no.
406/2009/EU) set individual memberistates targets for certain types of emissions
primarily associated with heating in buildings, transpod agriculture. It is not,
however, said that Ireland isjat this stage in breach of any of its international climate
changefobligationsawhether arising under EU law or under international treaties.
Whether that, will pecessarily remain the case irfubere will, of course, depend

both on the trajectory of Irish emissions but also on any evolution in EU or other
international treaty obligations.

4.7  Against that very brief account of both the science and the central thrust of
), (TV FKDO OH Q JiHs Weceswdry kb t3ro o e issues which arise on this

appeaknd the manner in which those issues were addressed by the trial judge
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5. The Issuesand the High Court Judgment

5.1  Having regard tdhe judgment of the High Court and the written submissions
filed by the parties on this appetilis useful to set out the issues which require to be
resolved on this appeal. In addition, both parties helpfully filed respective documents
setting out the headings under which it was said the issues arise. Whilemntixid

to either documentvhat follows appears to be one convenient wagabégorising

the issues. Itis proposed, at this stage, simply to set out a brief account of the central
contentions of the parties on those issues so as to identify the miaitthsnay

require to be explored further in order to resolve this appeal.

(&8 The Rights Involved

5.2  FIE contenddthat it is entitled to rely on rights, said to be guaranteed both
under the Constitution and under B€HR, to gput forward'its claim that the Plan

fails to vindicate theightsconcernedguchgthatthe adoption of the Plan is unlawful.
5.3 So far as the Consttion is concernedyElE pladeeliance on the right to life
and in particular onwhat is saidito be the obligation of the State to seek to protect
persons against a futuréthreat to lifeyarising from climate change. Likewise, FIE
placal reliance ontie €enstitutional right to bodily integritgsalso guaranteed by the
Constitution. lwasagain said that the consequences of climate change will
significantlyimpaction,the health and bodily integrity of persons thus infringing that
right:

5.4  Thereqarehowever, issues between the parties as to the extent of a third right
said to beengaged. e Government raggsla question over whether it can be said

that there is a soalled unenumerated right to an environment consistent with human
dignity. The HighCourt has recognised such a right in the judgment of Barrett J. in

Friends of the Irish Environment v. Fingal County Couf@il17] IEHC 695. The
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guestion of whether such a right is recognised by the Constitution has not been the
subject of any decisioaf this Court as yet. In addition, it may be necessary to

consider whether a more appropriate characterisation of those rights which have been
identified in the jurisprudence of the Irish coydsen though not expressly referred

toin the text of the CQVWLWXWLRQ PD\ EH WR GHVFULEH VXFK UL
Such a recharacterisation would not mean that any of the rights described as
unenumerated righta the jurisprudenceould no longer be recognised. The term
SXQHQXPHUDW H Gatturatk o\t delsafib€sRigtitslwdich.are not expressly
referred to in the text of the Constitution itself.

5.5 However, itmaybe necessary to consider, for thé purpases of'determining
whether the asserted right to the environment exisSts and, if sosmaiars of any

such right, the basis on which a court should analyse whether such a right is
UHFRJQLVHG E\ WKH &RQVWLWXWLRQ W PD\ EH WKDW W
accurately reflects the true nature of theserights which do not find expres#ien in

text of the Constitution itself butimay, nonetheless, be accepted as being recognised
by the Constitution by virtue of representing aspects of rights positively identified in
that text as interpreted,in accordance with the terms of the Constitugontade or
deriving from the values either expressly referred to or inherent in the structure of the
Constitdtion:

5.6, For the purposes of the case, the trial judge was willing to accept that there
was an unenyumerated constitutional right togin@ronment consistent with human
dignity. However,he trial judge concluded thayen if FIE was found to have

standingo engage the asserted constitutional rights, he was not satisfied that the

making or approval of the Plan could be saigubtheg rights at risk



13

5.7 It maybe necessary, therefore, to address the question, insofar as it may be
relevant to the resolution of this appeal, of the existence or extent of the right to the
environment sought to be invoked.

5.8 Inrelation to th&eCHR, FIE place reliance on the rightguaranteed by both

Art. 2 and Art. 8. In particulagttention is drawn to the requirementshie European
&RQYHQWLRQ RQ +XPDQ 5LJKW\ whiehplaces a pashiveH $FW-
obligation on all organs of the State (with the exception of the€otoperform their
IXQFWLRQV LQ D PDQQHU FRPSDWLE Gt ZonventiotV KH 6 WD WH
On that basis ivassaid that decisions of the Government in,relation to the Plan can

be assessed to determine whether, in reaching any suClopedise Govemiment

had met its obligations under the 2003 Act to prop@dy inia waywhicClprotects
Convention rights.

5.9 That the rights sought to be relied,on are recognised in the ECHR is, of course,
clear. However, the precise way in which/these sightty impact on legitimate
decisionmaking in the field of climate changeris disputed. There would not appear to
have been anypdgmentsas yet, of the;,ECtHRirectlyin this area. On that basis the
Government argukthat,national,courts should not ampiate but rather should follow

the ECtHR.

5.10 However, FIE dew attention both to the fact that ECtHR Fadeyeav.
Russia(AppalNo. 55723/00) (2005) 45 E.C.R.R,, tOnsidered rights in the context

of pollutien,and did so while acknowledging that it was not for @aairt to

determine exactly what needed to be ddms rather to assess whether Russia had

dealt with the issues under consideration with what was dedcadue diligence

and proper consideration for all interests involvétie extent to which it may be

appropriate for this Court to consider the precise application of the ECHR in an area
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which has not as yet been the subject of a determination by thiRES€another

matter which may need to be considered.

5.11 On the other hand, the Government achtirat the jurisprudence of the

ECtHR in environmental pollution cases is confined to situations where the pollution
FRQFHUQHG 3G LUHFW O \abiQr@nantadd.iRediate rigk tbH D W H V
guaranteed rightsln addition, the Government suggedthat the relevant
MXULVSUXGHQFH RI WKH (&W+5 PDNHVY FOHDU WKDW D VW
EDODQFH LQ UHVSHFW RI DOO th¢l@teynmhientargdghatH U HV WV
the existing jurisprudence of the ECtHR does not give guidanceien the‘proper
application of the Convention melation towhatwassaid 16 be amadmittedly very
difficult environmental challengaut one with global reach rathdainselating to an
immediate pollutant with direct effectét follows that,itmayabenecessary for this

Court to consider what may be said tobe the established application of the
Convention in the context of claims that enviconmental issues may infringe
convention rights.

5.12 In the context ofthe rights under.the ECHR said to be engagedwbere
significant referencesiin the submissions of lpattiesto the decision of the Hoge

Raad (SupremeCourtiof the Netherlandg)igenda(the State of the NetHiands v.
Stichting UrgenddECLI:‘NL: HR: 2019: 2007). In that case the Dutch Supreme
Court, consideredithe scope of protection provided by Arts. 2 and 8 of the ECHR and
considered,it/@ppropriate, as a matter of Dutch law, and having regard to the
obligatons arising under the ECHR as recognised in Dutch law, to make an order
requiring the Dutch state to take measures against climate change.

5.13 FIE placal significant reliance in its submissions dngendaand suggestd

that this Court should consider thasening of the Supreme Court of the Netherlands
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as being persuasive as to the proper application of the ECHR to climate change. It
wasarguedby FIEthat, if the relevant interpretation of the Convention as determined
by the Dutch Supreme Court is corrgbien it would follow, on the facts, that Ireland

is also in breach of its obligations under the Convention.

5.14 The Government argdehat this Court should not consider the judgment of

the Hoge Raad as being persuasive. Waisdone on a number of basdairst, it

wassaid that, echoing a point already mentioned, national courts should exercise care
in considering the decisions of other national courts under the Corvention in
circumstances where the ECtHR itself has not addressed the 1ISSue concemasd. It
pointed out that a subscribing state to the Convention,does not enjoyithe right to bring
proceedings before the ECtHR to suggest that anlinterpretation, placed on the
Convention by it®wn national legal system, whichywas tunfavourable to the State,

was incorrect.

5.15 It addition, the Government suggedthat FIE has not established winadre

said to be necessary requirements in orderthat any significant weight might be paid to
the judgmenof a nationalicourt on convention issueswdissaid that the precise

status of the ECHR imbutch faw has not been established wadfiirther suggested

that the Netherlands operates a monist system whereby, unlike the position in Ireland,
internatioral treaties;can‘affect domestic law without the necessity of legislation.
Furthermore; itvasargued that FIE hthnot explained the manner in which any
UHOHYDOQW SURYLVLRQV RI 'XWFK ODZ PLJKWsKDYH DIIHF)
therefore, a sigficant issue between the parties as to the weight, if any, which this
Court should attribute to the decisiondngenda In addition, and to the extent that

this Court concludes that it should attach some weight to that decisitighit

obviously be neessary for the Court to consider the reasoning of the Dutch Supreme
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Court for the purposes of determining whether that reasoning assists in assessing the
issues which arise under Irish law in these proceedings.
5.16 As an overarching argument in respect ofwagous rights based claims made
E\ ),( WKH *RYHUQPHQW VXJJHVWVY WKDW FRQWUDU\ WR
DFFHSWV 3SWKH VFLHQFH" GRHV QRW PHDQ WKDW LW PXVYV
consequences of that science involve the sattbnable breach of rights for which
FIE contends. While ngiresentedh this way it might be said that the
*RYHUQPHQWYYV DUJXPHQW VXJIJHVWYV WXKDWiMgKUHH TXHV
(@) Is there alegal rights based obligation to take action
(b) If so, what is the extent of that obligation; and
(c) Inthe light of any such obligations identified doesthe/Plan comply with
same.
5.17 The trial judge concluded that ElE hadfailed tg establish that the Plan had
breached rights under either Article 2or Article 8 of the ECHR. Having considered
the decisionin thendg LQ ZKLFK WKH 'XWFK *RYHUQPHQWYV IDLOX
ambitious level®f reduction of GHG emissions was held to violate the rights
guaranteed by those“atrticles,the trial judge noted that no evidence had been presented
before the High'Court't€élevant to the constitutional order of the Netherlands,
particularly inrelationtahe separation of powers in that jurisdiction. The trial judge
distinguishedUrgendafrom this case on the basis that no particular statutory
framework,had been impugned.
5.18 The trial judge then went on to consider the importance of the decision of this
CoutinMcD (J) v. L (P) & M (B)2009] IESC 81in which it was heldhat it is not
the role of alomestic court to declare rights under the Convenliotthat this is

rathera matter for th&CtHR. In the absence of any authority opened before the
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High Court to suggest that the ECtHR had previously dealt with this issue, the trial
judge adopted the dicta of Fennelly MaD to the effect that ahrish court cannot
anticipate further developmentsthre interpretation of the Convention by tB€tHR

in a direction not yet taken byahCourt. As such, the High Court concluded that the
adoption of the Plan could not be said to be incompatible with the rights guaranteed
by Articles 2 and 8 of the ECHR.

5.19 While there are, as noted, some issues in relation to the precise scope of
certain of the rights asserted, many of the contentious issues mwajalequire

resolution on this appeal stem from the extent to which the existence of those rights
and any potetial breach of them can provide a proper legal basis for the type of

challenge which FIhas mounteth these proceedings.

(b)  Can the ClainBe Maintained?

5.20 Under this general topic a number of dskues arise having regard to the
arguments put forward bW KHL*RY HUQPHQW ZKLFK VXJJHVW WKDW ),
properly be maintaineddhn, these proceedings. The following isseresrelied orby

the State.

(b) (i) Jasticiability

5.21 The Governmentlargdehat, having regard to the separation of powers, the

isstes raised areymatters of policy which are within the exclusive remit of the

Oireachtas and the Executive and not within the scope of questions which can

properly be the subject of litigation.

5.22 The Gowernmentargt WKDW ),(fV FDVH UHSUHVHQWYV D 3PHUL
GLVDIJUHHPHQW ZLWK JRnashtcepiet by \ttie &SBvOrhrrdnttivat , W

guestions concerning compliance with the provisions of the 201 &wterning the
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procedures adopted in formulatitige Planare justiciable. However,wasargued

that the substantive provisions of the Plan itself involve policy choices made by the
Government. It may be that the need to make such choices is mandated by the 2015
Act itself. However, itvasarguedthat, on a proper construction of the Act, the
requirements in that regard do not alter the fact that the Government igysiileceto
make policy choices.

5.23 The trial judge held thahedoctrine ofthe separation of powemsas central to

the argumentsn the issuef justiciability in the present case. In the,course of a
lengthy discussionn the distinct functions of the organs of state;ithe trialjudge
observed that th@risdictionof the courtsan only be exefcised’in deciding on
justiciable matters antthatthe courts have no gengfal supervisory or investigatory
functions. While the courts have a right and/utyite interfere in the activities of the
Government in circumstances where the,constitutional rights of individual Igigant

are threatened, the trial judge consideredthat. it is not for the courts to assume a
policy-making role. Therefore,the courts sheuld exercise caution when interfering in
the exercise of Executiveypower, particularly where the aim is the pursuit ©f.poli

5.24 The trial judgetheld thatywhile the courts should be slow to find a matter or
issue norusticiable, they should also recognise that, due to the nature, extent or
wordingl of atstatutery,obligation, it may be necessary to afford a wide margin of
discetion toithe Executivin discharging its obligationdn the present case, the trial
judge considered that both the 2015 Act and the Plan were heavily oriented towards
policy considerationand thereforgeven if itthe Plan wergusticiable a

consideDEOH PDUJLQ RI GLVFUHWLRQ PXVW EH DIIRUGHG WER

preparation and approval, as well as in decidliog it should achievits wider
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obligations under the 2015 Act. It was held by the trial judge that it is not the

function of the ourts to seconguess the Government in these matters.

5.25 In the light of justiciabilityissues raised by the Governmetd at least
significantly accepted by the trial judgeis necessary fothis Court to consider the

extent to which, having regard to the separation of powers, it is open to the Court to
judicially review those policy choices in the context of the argument put forward on
behalf of FIE that some of the choices made, and in pantitideemission reduction
trajectory, are said to impermissibly interfere with rights guaranteed under the
Constitution and the ECHR. In that context it is worth recalling'the pointimade earlier
to the effect that FIE accegutthat the Government has a“widiscretion assto the
methods to be adopted to reduce emissions. Howeverjthe principal focus of the
factual contention made by FIE centres on the faet that'the Plan envisages an increase
in emissions in the short term althoughsseekm@050ta meet tle NTO and also the
National Climate Policy Position of Aptil 20&4. This policy envisages that there
should be an aggregate reduction in'carbomdioxide)€@issions of at least 80%
(compared to 1990 levels) by 2050 aeroess the electricity generatitirerbironment

and transport sectorshis also‘envisaged that there shouldibgoarallel, an

approach to carpon neutrality'in the agriculture and-lsselsector, including

forestryj whieh does not’compromise capacity for sustainable food production.

(b)Y, (i) “Standing

5.26 Insefaras the claims made by FIE involve an assertion of whatever rights may
be established under either or both of the Constitution and the ECHR, the Government
guestiordthe standing of FIE to bring such claims relianttooserights.

5.27 In substance the Government argitieat what FIE seeks to maintain in these

proceedings is a stalledactio populariswhich form of action, itvassaid, does not
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exist in Irish constitutional law. In that regardliance is placed on the decision of

this Court inMohan v. Ireland and the Attorney Genej2019] IESC 18. On that

basis itwassaid that only a person who is affected in reality or as a matter of fact may
bring such a challenge.

5.28 In addition, itwasargued by the Governmethiat FIE, beingn incorporated
association, cannot assert either constitutional or convention rights which it does not
and, itwassaid could not, ever enjgyuch as the right to life or the right to bodily
integrity. The Governmerstubmittecthat, to allow FIE to maintain these proceedings
would be to recognisejas tertii contrary, itwasargued to the decision of this Court

in Cahill v. Suttor{1980] I.R. 269. In addition, ivasarguédithat none ofithe

possible exceptions recogniseddahill v. Suttorapply.

5.29 So far as rightsinder the ECHRre copCernegimilappointsweremade. It
wassaid that the Convention does notpermifiatio popularisor complaintsn
abstractoand that likewise the ECtHRWouldynot grant standing to catpdrodies

for violation of rights which theyido not haves

5.30 FIE noteal in its written submission$at the High Court did not hold against it

on the question of standing and sugegeéshat the Government warecluded from

raising the standing questionbytue of the fact that the Government did not seek to
cross appeak, TheaGevernment did include the standing issue in the section of the
UHVSRQGHQWIYV QRWLFH DW WKH DSSOLFDWLRQ IRU OHD®
ground omywhich this decision shaal EH DIILUPHG”

5.31 However, without conceding that the point was invalid, FIE indicated in
providing further clarification on foot of a request for such clarificatoade under
Practice Direction S.C. 21, that it was not pursuing the point. Thus tleedbsu

standing is before the Court. | should, however, say that, in my view, the position
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adopted by the Government on this question was correct. The current procedure
requires an application for leave to cross appeal only where the respondent to the
appeal wishes to suggest that this Court should give a different result to the case
rather than that this Court might come to the same result by a different route. These
proceedings were dismissed by the High Court. There was, therefore, nothing for the
Gowvernment to appealgainst The procedures allow for the specification by a
respondent of any alternative route by which the same result could be achieved. This
is precisely what the Government did by indicating that it would urge on this Court
that the poceedings could be dismissed on standing grounds asiwell.

5.32 Be that as it may, it is also important to note that the standing‘argument raised
by the Government did not apply to thiéra virespait of the caseiforit was accepted
that FIE had standing maisethoseissues. There were, however, other procedural
questions concerning that aspect of thegease to whiall ghortly be necessary to

turn.

5.33 On the other issugBIE argued thathe ©ourt should recognise the standing of
FIE notwithstanding its‘€erporate natute and the fact that it seeks to enforce rights
whose infringement; ifyisuch beestablished, do not affect it in any particular way. It
wassaid that this may'be done by argtavith the position adopted by this Court in
cases such &@PUCuLtd v. CoogafNo 1) [1989] I.R. 734 anttish Penal Reform

Trastv. Minister for Justic2005] IEHC 305.

5.34 Theytrial judge concluded that FIE did engtgndingn theparticular

circumstaces of this caseMacGrath J. first considered the approach to standing set
out by this Court in its decision Mohanwhere itwasheld that, in Irish

constitutional law, in order for a plaintiff to enjoy standing to challenge the validity of

legislationon the grounds that it infringes their constitutional rigatdaimant must
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demonstrate that his or her interests have been adversely affected, or are in imminent
danger of being adversely affected, by the operation of the legislation in question. The

trial judge followed the observations of O'Donnell J. at para. Mobian

5.35 In line with the approach taken by this CourMohan MacGrath Jheld that,

in order for a potential plaintiff to establish that his or her interests had been adversely
affectedby legislation, it was sufficient that the court be satisfied that the plaintiff was
affected in a real way in his or her lif$Vhere a plaintiff successfully demonstrates to

the court that the legislation they seek to challenge has had a realeffddetitbey

have standing to claim that the same legislation infringes on their, constitutional rights.
:KLOH WKH WULDO MXGJH DFNQRZOQHGJHGWKDW WKH WHL
by the courtilfMohan WR EH EURDGHU_AVK D @ashiguerthéldss P SULIJKW V'’
willing to consider the nature of the constitutionalightswhich are alleged to have

been infringed when determining whether FIE,enjostaghding as, in his view, it

was in this context only that one can censider.whether interestsnetevhe case

being made have been affected:

5.36 The trial judge them, moved onito consi@egital Rights Ireland Ltd v.

Minister for Communieationg2Q10] 31.R. 251, in which McKechnie Jin the High

Court)had suggested thiat a more relaxed approach to standing might be taken where

LW ZDVSNFOHDU " WKDW D SDUWLFXODU SXEOLF DFW FRXOG
constitutionalbr ECHRrights, or society as a whelln these circumstances,

McKechnig, Jsheld that potential plaintiff should not be precluded from bringing

proceedings to protect the rights of others.

5.37 Adopting the dicta of McKechnie J Digital Rights Ireland the trial judge

concluded that, as FIE sought to raise important issues of a conséturtadure

which affected both its own members and the public at large, as veajjraficant



23

issues in relation to environmental conceinghe interests of justice, FIE did have
standing in the present proceedings

(b)  (iii) The Nature of the Challenge

5.38 The Government questiedthe entitlement of FIE to maintain proceedings of
this type. The first basis on whitis challengevasmadewas WKH *RYHUQPHQW({V
submission thathe absence of any challenge to the 2015 Act ipgelfludel FIE

from obtaining the reliefs sought.

5.39 The Government argudbat the challenge to the validity of the Plan amounts
to a collateral attack on the 2015 Act itself. FIE achirat its complaintvas

directed towards the Plan rather than the 2015 Aas, dif Coursepthe case that FIE
also challengeithe legality of the Plan on the basis of a ¢ontention/thatltre vires

the 2015 Act. The issues under that heading willhbe briefly. identified in succeeding
paragraphs. Clearly if the Plan were fo@adbeultra viresthe 2015 Actthen it

would be unnecessary to consider theleollateral challenge issues. However, the
*RYHU QP H QW WwedstbatlihXHe idv@ithat it successfully persuades this Court
that the Plan is natltra viresthe 2015/Act, ien it would follow that a challenge to

the Plan, without als@ehallenging the constitutionality of the legislation, would
necessarily amount to\a collateral challenge.

5.40 Jn thisycontextit may be necessary for the Court to consider the extent to
which it may,be permissible to view the range of options open to a person or body
under a Statute as being circumscribed by the need to vindicate rights. On qgne view
might be said that legislation would have to be interpreted in a constitutionalmmanne
following East Donegaprinciples, so that, on its proper construction, the range of
options available to a decision maker might be constrained in any event by the

necessity to interpret the legislation in a manner which did not infringe rights.t If tha
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view were to prevail then, of course, an exercise of any discretion conferred on the

decision maker in a manner which impermissibly infringed rights would itselfttze

vires. On the other hand, if it could be said that the relevant legislation coule

interpreted in a manner which would constrain the range of options open, then it

might be argued that, by allowing a discretion which could be exercised in a manner

which breached rights, the legislation itself was unconstitutional thus grounding an

argument based on collateral attack.

5.41 The trial judge held that if, as FIE contentleg Plan is an inadequate response

to, and does not propose to do enough, quickly enadogtgmbat the,effects)of

climate changethen that is not a legal deficiency aadeguaey ofithe Plan’ but of the

provisions and objectives outlined in tA@15Act andalsopossiblyef mational

policy. The trial judge noted that the provisions @ittect werenot challengedby

FIE and hehereforemadeno observatiomin them.

5.42 Second, ivasargued by the Governmetttat whatweredescribed as
3IXQGDPHQWDYHA MMVOLHEYRI WKH W\SH VRXJKW E\ ),( LV
SURYLVLRQV RLWKH (XURSHDQ &RQYHQWLRQ RQ +XPDQ 5
5.43 Under this headim the Gevernment argdéhat FIEhad failed to identifghe

precise way in which thé 20038 Act permits reliance to be placed on the Convention

rights asserted. Wassubmittedthat FIEsoughtto rely directly on the ECHR which,

it wasargueglis impermisile. FIEcontendedhat the Government is under an
REOLWDWLRQ WR SHUIRUP LWV IXQFWLRQV LQ D PDQQHU |
under the Convention and thatwias therefore, open to FIE to assert that the

Government is in breach of the 2088t by virtue of what is contended to be a failure

to comply with convention obligations in making the Plan.

(© Ultra Vires
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5.44 FIE contene@dthat the Plan islltra viresthe 2015 Act. The Government
contesedthat assertion.

5.45 A series of detailed argumem&reput forwardin the written submissions

under this heading. Fl&@rewattention to a number of whatkeresaid to be

mandatory requirements under the 2015 Act such as those specified in s.3(1) and
s.4(2)(a), (b) and (d)In addition, FIEdrewattention to a range of obligations placed

on the Government whereby the statute requires that regard be had to certain matters
under, for example, s.3(2)(a&d). It is said that the Government, in,adopting the

Plan, failed to com with each of the relevant obligations.

5.46 In substance the Government argued in its writténisubmissiaheach of the
mandatory requirements were met and that therefis no'basis, ‘@n the facts, for
suggesting that the Government did not hayve regard todlfters specified in the
sections in question. The resolution ofghoseisauesddrequire a consideration of

the precise way in which it is, respectively,argued that the relevant statutory
provisions either were or were fnet compliedhwith.

5.47 However, athe oral hearing a‘further dispute emerged between the parties
concerning the scopewef the appeal which was permittadng regard to the grounds

of appeal specified in the application for leave to this Court filed by FIE. With one
narrowgexceptiontiwas suggested by the Government that FIE had not pursued an
appeal to this Court in respect of many of the individisaertions by virtue of which

it was arguedhat the Plan wagltra vires On that basjthe Governmentontended

that FIE was confirgtto a very narrow ground in respect of resargument. FIE
disputed that contention on a number of bases to which it will be necessary to refer in
due course. It follows, therefore, that it will be necessary to consider the scope of the

appeal onultra viresgrounds which is properly before this Court.
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5.48 It should also be noted that tjusticiability argumentto which reference has
already been madwas put forward by the Government in respect olilra vires

aspect of the case as well astights based elements. It follows, therefore, that

while standing was not an issue in respect of these questions, justiciability was.

5.49 The trial judge concluded that the Plan did not breach any of the relevant
sections of the 2015 Act and was, therefoma vires. In reaching this conclusion,
MacGrath Jbore in mind both the standard of revietvich he considered shoutbe

applied to the Plan and the wide latitude to be afforded to the Government in making
and adopting the Plan under the 2015. Act

5.50 MacGrathl.found nothing in thélan which, in his"view, eould besaid to be
inconsistent with the statutory aim to transition toa low‘carbony,climate resilient and
environmentally sustainable economy by 2@80equired by:the NT.CHe also held

that thePlan made clear proposals in respedhefsate’s pursuit of thBITO by 2050

and, therefore, it could not be said to e ineensistent with s. 4 (2) of the 2015 Act.
Furthermore, the trial judge found that the Plan did specify policy measures which, in
the opinion of the Goverament, would,be required in order to manage greenhouse gas
emissions, consistentwith s."4(2)(b) of the Act. It was also held that the Plan had
fulfilled theobligationsiunder's. 3(2) of the 2015 A&, a result of which the
Goverphentwas required to have regard to existing EU law and international
agreementsy, Finally, the trial judge held that the plan contained clear sectoral analysis
and that'responsibilities had evidently been allocated to relevant government ministers
under s4(2)(d) of the Act. None of the relevant secsiohthe 2015 Act having been
breached, it was the conclusion of the trial gitlgat the Plan wastra vires.

5.51 In determining whether the Plan was ultra vires, the trial judge also placed a

great deal of weight on the fact that the Plan represented, in his view, an initial step on
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a long and challenging journey towards achieving the NWacGrath Jobserved
thatthe principal difference of approach between the parties was one of immediacy,
as they disagreed on the extent of the measures required to be taken immediately in
order to achieve thHTO by 2050. In this regardhe emphasised that that it was the
2015Act, as opposed to the Plan, which provided for reachiniyTr@ by the end of

the year 2050. On thHeasis of thignterpretation of th015Act, MacGrath Jfound

that the legislation did nqirescribe or impose on the Government a statutory
obligation toachieve particular intermediate targets.

5.52 Finally, in support of its submission that the Plan was ultra, iigshad

relied heavily on the criticisms of the Plan made by the“Advisory Couneil established
under s. 8 of the 2015 Act. The trial judge foulnatgwhileyithe Advisory Council

was obliged to review the Plan awdsexpected totdeliveratobust and critical
appraisal, its recommendations did notzamount to the imposition of a statutory
obligation. As such, it was the view ofitHghyCourtthat thecriticisms made by the
Advisory Council were themselves insufficient to establish that the Plan was ultra

vires.

(d)  Standard of Review

5.53 Insofar asitheyCournightbe persuaded that there are rights which can be
asserted byyFIE in,these proceedings for the purposes of seeking to obtain relief of the
type claimedthen an issupotentiallyarises as to the appropriate standard of review
which should be applied by ti@ourt in considering whether the Plan can be said to
breach such rights to the extent that relief should be granted. In the same, context

issues of proportionality may possibly arise.
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5.54 In the respective submissions of the parties there is a debatthasdie

which proportionality might play in a judicial review of this type. It is, of course, the
case that one of the issues which may arise in the context of a challenge to the
substantive legality of a measure adopted under statute can involve libateppof
thetest set out by this Court ’Keeffe v. An Bord Pleafla [1993] 1 I.R. 39 To an
extent that test may have been modified, at least in certain circumstances, by the
introduction of a consideration of proportionality as identified by @usart in

Meadowsy. Minister for Justice, Equality and Law Refoj2010] IESC.3, 2 |.R. 701
However, the Government arglghat the place which proportionality holds in a
challenge of this type is limited and asedthat the trial judge was correetitentify
WKDW SURSRUWLRQDOLW\ P XV WO Kedffe VAHBHL@efaK UR X JK WKH
proportionality should be given a wider role;

5.55 Similar considerations arise in the,context of the potential application of
proportionality in reldbn to theasserted)dECHR, rights.

5.56 The Government also suggedgthat FIEshas not truly identified what the
practical consequences of thejintroduction of a test of proportionality would be in the
context of this case, ‘Eurthermerewtdisargued that proportionality nehave little or

no effect in a case whefe it can be established that a decision maker, such as the
Goverpmentiherefthas a very wide margin of discretion. In the context of that margin
ofdiscretionit wasalso said on behalf of the Government that évell of expertise
requiredin,the formulation of the Plan should lead the Court to afford a particularly
wide margin of appreciation.

5.57 In respect of the correct standard of review to be applied to the Plan, the trial
judge observed that it is not the rofiethe courts to engage in a mdrdsed review of

the actions of the Government in the creation and approval of the REnGrath J.
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considered that the jurisprudence indicates that the test of irrationality and
unreasonableness as set ouDiKeeffe remains largely unaltered.

5.58 Adopting the approach taken by this CourbDionegan v. Dublin City Council
[2012] IESC 18 an@&AA v. Minister for Justic2017] IESC 80the trial judge found

that, where an issue of fundamental rights is agitated, it is appropriate to apply the
O’Keeffe irrationality test viewed through the prism oM@adowdype

proportionality analysis. However, the trial judge also emphasisedkhidtt- R X U W TV
review must be accommodated within the existing judicial review.reg®methat

basis it was considered bylacGrath Jthat the level of scrutiny required IS\perhaps
greater than thénho evidencé standard required by’Keeffe ‘but, at.the sam time

hewas of the viewthat the review must be within the tenets of thosé principles and
cannot be a merlbased reviewMacGrath Japproaehed the assessmént ), (TV
claims on this basis.

5.59 In light of this approaclo the standaref.review,MacGrath Jconcluded that,

in the absence of any express autharity relied on by the FIE to suggest that there is a
free standing cause of @ction t0 haveiexecutive action assessed on the basis of
proportionality andiaving regard tohe wide dscretion which is available to the
Executive, FIE had failed to establish that that Government has acted in a
disproportionate manner in the creation and adoption of the Plan.

5.60), | have,set out the issues as they appeared from the written submissions filed by
the parties,subject only to noting where there were developments during either the
clarification stage or the oral hearing. It is worth commenting, however, that the case
asoriginally pleaded focused much more substantially on an allegation that the Plan
wasultra viresthe 2015 Act. As the case evolyée rights based elements of the

argument took greater prominence. However, it seems to me that there is a logic in
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consdering theviresissue first. If FIE are correct in saying that the Plan did not
comply with the 2015 Act then it would follow that the Plan would have to be
quashed and that the Government would have to adopt a new Plan. Such a finding
would at least hae some implications as to how it might be appropriate to deal with
the remaining issues. |, therefore, propose to turn first to the question of whether the

Plan complied with the 2015 Act.

6. The Statutory Argument

)] The Issues

6.1  For the reasons alread\eiatified there would appeartowbe five general
questions which need to be answered under this heading:

6.2 Thefirstis as to the permittetopeof this appeal so far as the question of

ultra viresis concerned. As noted earlier, the Governmentsuggestaaingtof the
grounds relied on by FIE in its writtepfandyorali'submissions in this regard go beyond
the grounds specified in the applicationfor leaverto appeal. On that basis it is said
that those wider grounds sheuld‘not'be entertained by the Court.

6.3 Second, there are certain issues concerning the proper interpretation of the
2015 Act which relate toysthe question of what that Act requireofrgliantplan.

6.4  Third, andhat least in Ssome respects imétated with the second issue, there is
the guestion of,justiciability. In that context the Government argues that the Plan
simplyrepresents policy and that it is not, therefore, amenable to judicial review.

6.5 Fourth, there is the question of what is said to be an impermissible collateral
attack on the 2015 Act. As noted earlier, the Government argues that the attempt by
FIE to suggest that the Planuiéra viresamounts, in substance, to a suggestion that
the 2015 Act is itself unconstitutional in some respect and that such a course of action

is not permitted.
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6.6  Fifth, and depending on the proper answers to the earlier questioay be
necessary to assess whether the Plan actually complies with the Stqudpealy

interpreted. | propose to deal with each of these issues in turn.

(i) The Scope of the Appeal

6.7 A starting point has to be to note that it is accepted that a wide range of issues
concerning the compliance of the Plan with the provisions of the 2015 Act were
canvassed before théigh Court and were dealt with by the trial judge in his

judgment Thisis not a case, therefore, where it is said that FIEqare'seeking to run a
significantly different case on appeal than that which was anvassed at trial. Rather, it
is suggested that the grounds of appeal set out by FIE in the/application for leave to
appeanarrowed the range of issues which can properly be canvassed.

6.8 The relevant part of the grounds of appeal‘dealing with the contention that the
Plan does not comply with tt#915 Actare‘as follews

3,W ZDV ZURQJ MR RR QFOXGH chakgBdits dbkgetidnitbV SR Q G H Q
have regard to EU and internationallaw obligations in considering the Plan for

approval by virtugtof simply referring to those obligations. [Judgment (113)].

7KH -XGJPHQW XQGHU DSSHDO GLG QRepar&téss GUHVYV WK
point reTristor[para 7.14}cogent reasons must be provided where a decision
IOLHWLQWKH IDFH RI D PDWWHU WR ZKLFK UHJDUG P

6.9, These greunds are, as the Government argued, quite linkit@dever, that is

not thejenly factor to be takeénto account. There is no doubt that FIE did include in

its written submissions a number of different contentions concerning what was said to
be the failure of the Plan to comply with relevant statutory requirements. Those
contentions were addressedtie replying submissions filed on behalf of the
Government. No suggestion was made in those replying submissions to the effect that

the case made by FIE was said to go outside the proper scope of the appeal.
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6.10 In that context it is important to note thpcedures which have been in place

in respect of appeals to this Court since the new constitutional architecture brought
about by the 38 Amendment of the Constitution came into force. Each appeal is
subject to detailed case management before a single judge. One of the questions
which can arise, from time to time, in the context of that case management process,
can involve an assertion loye or other party that the written submissions filed by its
opponent seeks to rely on matters which are outside the scope of the appeal. Indeed,
there have been a number of appeals where the Court has condueted a preliminary
hearing to consider the sapf the appeal so that clarity cansoe bBrought'in advance to
the question of the issues which can be properly be canvasséd at theshearing of the
appeal itself. It is worth recording that neither in ts own, replying submissionsat

any stage during casnanagementvas any issue raised byythe Government
concerning what is now said to be an impermissible reliance by FIE on certain
grounds for suggesting that the Plan dees net.comply with the 2015 Act. The first
time that this issue arose was atthe/bearing:

6.11 In reply on this point, counselfer FIE made the point that, had the issue been
raised earlier, it woulthhave been open to FIE, if it was considered necessary, to invite
the Court to allow FIE't0 expand its grounds of appeal. Givenlthabdoing FIE

would not have beemseeking to rely on issues which had themselves not been
cahvassed the High Court, it must be said that there would at least have been a
reasonable possibility that the Court would have acceded to an application to extend
thegrounds of appeal had one been made.

6.12 But the matter does not end there. In accordance with Practice Direction S.C.
21, this Court issued a Statement of Case. This new procedure had been in

contemplation by the Court for some little time but was brotmfward in the
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context of the need to further refine issues prior to the hearing of the appeal in
circumstances where it was anticipated that a significant number of appeals to this
Court would, during the continuance of restrictions connected with CE&@|e
conducted as remote hearings.

6.13 The Statement of Case involves the Court setting out its understanding, drawn
from the papers filed and from the written submissions of the parties, as to the facts,
the issues before the Court, the relevant aspedtite gidgment/judgments of the
court/courts which have dealt with the case previously and the pgsition of the parties
on the issues.

6.14 Precisely because no question had been raised‘asyto the scopesof the appeal,
the Statement of Case issued in respeditisfappealiincludessomeof the issues

to be considered by the Court, the wider questions concerning the consistency of the
Plan with the requirements of the 20154Act that were dealt with in the written
submissions filed by both parties.

6.15 Itis againpart of the process which has been put in place that parties are
invited to identify any aspects of the'Statement of Case which they consider to be
inaccurate or incomplete. Indeed, in this case, a number of minor observations were
made about theytext diie Statement of Case which observations were taken on board
by the €ourtileading to the issuing of a slightly revised version. However, no issue
was taken about the fact that the Statement of Case suggested that a wider range of
issues mightsequire teeldealt with under this heading.

6.16 | would agree with counsel for the Government that it would require a
somewhat strained interpretation of the grounds of appeal to suggest that the wider
range of challenge set out in the written submissions and addieskedstatement

of Case come within those grounds. Nevertheless, it seems to me that no injustice
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would be done by allowing FIE to pursue those grounds. As noted, those grounds
were canvassed before the High Court, were set out in the written sulnsiskkEIE
and fully replied to on behalf of the Government and form part of the Statement of
Case which sought to frame the parameters of the issues which would need to be
debated at the oral hearing. On that basis | would propose that the Court should
consider the issues.

(i)  The Interpretation of the Act

6.17 For present purposghe main relevant provisions of the Actare to be found
in section 4 and in particular the following
8 2 (1) The Minister shak
(a) not later than 18 montladter the ‘passing,of‘this Act, and
(b) not less than once in every periad of 5 years, make, and
submit to the Govesament for approval, a plan, which shall be
known as a national lowscarbon transition and mitigation plan
LQ WHKILV)$FWyUH I HQDUH 8 LWR JIDW D RQ B\W DR)
(2) A national mitigatiomyplan shal

(@), specifyythe manner in which it is proposed to achieve the
national transition objective,
(b) Specify the policy measures that, in the opinion of the
Government, would be required in ordermanage greenhouse
gas emissions and the removal of greenhouse gas at a level that
is appropriate for furthering the achievement of the national

transition objective,
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(c) take into account any existing obligation of the State under
the law of the Europ@aUnion or any international agreement
referred to in section 2, and
(d) specify the mitigation policy measures (in this Act referred
WR DV WKH 3 VHFWRUDO PLWLIJDWLRQ PHDVXU
Ministers of the Government, referred to in subsectiora) 3
relation to the matters for which each such Minister of the
Government has responsibility for the purpases of
(i) reducing greenhouse gas emissions, and
(ii) enabling the achievementief the national transition
objective.
(3) For the purposefancluding 4in the,nationalkmitigation plan, the
sectoral mitigation measufes tobe specified for the different sectors in
accordance with subsection/(2)&d)
(a) the Government shalt request such Ministers of the
Government they,consider appropriate tbmit to the
Minister, within a specified period, the sectoral mitigation
measures that each such Minister of the Government proposes
te adopt in relation to the matters for which each such Minister
of the Government has responsibiliky;
6.18 A'number of poirg are worth noting. First, the overriding requirement of a
national mitigation plan is that it must, in accordance with s.4(2J&)SHFLI\ WKH
PDQQHU LQ ZKLFK LW LV SURSRVHG WR DFKLHYH WKH QD)
national transition objective is defined by s.3(1) as requiring the transition by 2050 to

D 3ORZ FDUERQ FOLPDWH UHVLOLHQWRPRG HAXVURIQH HQ'
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overriding requirement of a compliant plan is that it specifies how that objective is to
be achieved by 2050.

6.19 Section 4(2) goes on to require that a compliant plan specify the policy
measures which, in the opinion of tBevernment, are needed to achieve the NTO.
Furthermore, such measures are required by s.4(2)(d) to be specified by reference to
various sectors.

6.20 Itis true that s.4(1)(b) requires there to be a new plan at least every fifth year.
But it would be wrong,ri my view, to suggest that the legislation contemplates a
series of five year plans. Rather, the legislation contemplates aiseries of rolling plans
each of which must be designed to specify, both in general terms andyon a sectoral
basis, how it is propodehat the NTO is to be achiéved. \Givenithat the Plan was
adopted in 2017, it was required to be aydar/plamalbeit‘one which the legislation
understood was likely to be adjusted within five years to take into account further
developments. However,9eems to meito beyabsolutely clear that it would be wrong
to suggest that the legislation envisages thatrdetails be provided for only the first five
years. The sole relevance of the fix@ar provision in s.4(1)(b) is that it recognises

that circumstancegenerally, scientific knowledge and technology and, doubtless,
other matters may alter’so that it would be appropriate to adjust the Plan from time to
time todeflect prevailing circumstances. It also seems to me that the legislation does
contemplatejtterefore, that the level of detail about what is to happen between, say,
2040 andi2050, may be less than the level of detail about what is to happen in the
immediate future. By recognising the possibility of the need to adjust at least every
five years, lhe legislation implicitly accepts that it may become possdddime goes
on, to give greater detail about precisely what is to be done in thepatteof the

period up to 2050 However, that analysis does not seem to me to take away from the
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fundametal obligation of a compliant plan to, in the words of the statute itself,
SVSHFLI\" KRZ LW LV LQWHQGHG WKDW WKH 172 ZLOO EH |
6.21 While dealing with the proper interpretation of the statute, it also seems to me
that it provides for two importanttigations which inform the statutory purpose.

Firstly, s.4(8) provides for a significant national consultation whenever a plan is being
formulated. Thus there is a clear statutory policy involving public participation in the
process. Second, the vesct that there must be a plan and that it must be published
involves an exercise in transparency. The public are entitled to kaow how it is that
the government of the day intends to meet the NTO. The publigare entitled to judge
whether they think a plais realistic or whether they thinK'the policy measures

adopted in a plan represent a fair balance as to where the bengefits and burdens
associated with meeting the NTO are likely £0 fally, If thedpublic are unhappy with a
plan then, assuming that it is citlered agsufficiently important issue, the public are
entitled to vote accordingly and elect aygovernment which might produce a plan
involving policies more in accord,with whatthe public wish. But the key point is that
the public are entitled, dnder tlegislation, to know what the plan is with some
reasonable degree ofispecificity.

6.22 Thus it seems te’me that key objectives of the statutory regime are designed to
providetbothifor public participation and for transparency around the statutory
objeetivewhigeh is'the achievement of the NTO by 2050. In the light of that view as

to the propersapproach to the interpretation of the statusenext necessary to turn to

the question of justiciability.

(iv)  Justiciability

6.23 The central argument put forward behalf of the Government under this

heading is that the Plan simply involves the adoption of policy and that, it is said,
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courts have frequently indicated that matters of policy are not justiciable. The
Government draws attention to comments such as thade by Charleton {in the
High Court)in Garda Representative Association v. Minister for Fing2€4.0]
IEHC 78 at para. 15 where the following is said:
37TKH *RYHUQPHQW KDV WKH SRZHU WR VHW SROLF\ R
to disperse funds accordance with that policy. These decisions are, in my
YLHZ LQ D FDWHJRU\ EH\RQG WKH VFRSH RI MXGLFLD
6.24 There may be an issue as to whether there are any areas. which are truly
completely outside the scope of judicial review on the ground$afréer, based on
respect for the separation of powers, on the remit of thé*¢ourts,to review policy. But
it does not seem to me that such questions propetly arise in the gircumstances of this
case. If the government of the day were toannounce thapaster of policy, it was
going to publish, after public consultatien, a plan designed to achieve precisely that
which is defined in the 2015 Act as theyNT@zand then publish a plan which grguabl
failed to do what it was said it should do, then such guresiight well arise.
However, the position here is that there is legislation.
6.25 Most legislationyhas some policy behind it. It is likely to have been the policy
of the government whieh was in power at the time when the legislation was enacted
that leggélation of the type in question should be promoted. Indeed, in the context of
issties concerningwhether there has been an impermissible delegation by the
Oireachtas,of'the power to legislateurts regularly have to consider whether
legislation indicatesW KH 3SULQFLSOHY DQG SROLFLHV® E\ UHIHUHC
law-making power can be exercised (§3gview Presy. An ChombhairleDilicena

(1980) IR 38]. It may have been the policy of a particular government to introduce
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the legislation in question but once that legislation is passed it then become law and
not policy.

6.26 In fairness, counsel for the Government acceptedribdiar as the process set
out in the 2015 Act was concerned, judicial review was available. It was accepted, for
example, that, if the Minister did not engage in the statutorily mandated public
consultation, then the courts could take appropriate action. However, the position of
the Government was that judicial review could extend only to prazgz®cedual

matters and not to treubstantiveontent of the report itself.

6.27 In that context, it does have to be acknowledged that some,elements of the
legislation simply require the Gorrenent to adopt a policy‘designed tothie statutory
end. For example, the legislation does not requiré anyparticularaiew to be taken as
to which sectors are to contribute in which amounts to the reduction of carbon
emissions. The legislation leavesatthe,government of the day to make those policy
choices. It is possible, therefore, thattheresmay be elements of a compliant plan
under the 2015 Act which may'not truly bejusticiabtowever,it does seem to me

to be absolutely clear that, where tégislation requires that a plan formulated under
its provisions does ‘certain things, then the law requires that a plan complies with
those obligations and the question of whether a plan actually does comply with the
statuteqin sueh regard,is'a matterasf Irather than a matter of policy. It becomes a
matter of law,because the Oireachtas has chosen to legislate for at least some aspects
of a compliant plan while leaving other elements up to policy decisions by the
government of the day. It seems to mat tine requirements of sds to what a plan
mustspecify, come within a category of statutory obligation which is clearly law

rather than policy. Whether a plan complies, for example, with the obligation that it

be specific as to how the NTO is to bdiaved is, in my view, clearly a matter of
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law. The choices as to how the NTO might be achieved may well be policy choices
and real questions might arise at to the extent to which those choices might be
justiciable. However,whether the Plan does whasdys on the statutory tin is a

matter of law and clearly justiciable. For present purpadsisssufficient to suggest

that the Court should hold that a question of whether the Plan meets the specificity
requirements in s.4 is clearly justiciable. te tight of that suggestion it is next
necessary to consider the question of collateral attack.

(v)  Collateral Attack

6.28 It is possible that there might be questions, in certain, circbmstances, as to
whether a challenge to a measure adopted under legiskationnts to an

impermissible collateral attack on the legislation itself. ‘However,4t seems to me that
issues of that type can be reasonably described‘as amounting to a corollary of the
jurisprudence which has followed frofast,Donegal C@®perative Livesick Mart

Ltd. v. AttorneyGeneral(1970) IR 317 ‘Undenthat jurisprudence, of course, a court

must assume that any power oridiscretion available under a statute will be exercised in
a constitutional manner-if the clearwording of the statute would not permit a power

to be exercised in away whichsveonsistent with the Constitution, then the statute

must be declared to befinconsistent with the Constitution and thus of no effect.

6.29 Jiithere isonlyxone, or a small number of ways in which a particular statutory
power or obligatiom can be exercisadd if that way or all of those ways would give

rise to a breach of the Constitution, then there might well be a case for saying that an
attack on an individual exercise of the statutory paeeicernedvould necessarily

amount to an attack on the statugeit. If the statute requires something to be done

or done in a particular way, then an attack on a measure adopted under the statute may

well amount to a collateral attack on the statute itself unless it could be demonstrated
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that there were other wayswhich measures could have been adopted which would
have been consistent with the Constitution.

6.30 It follows, in my view, that the real question that must be addressed is,
therefore, as to whether a claim that the Platia viresnecessarily amounts an
assertion that any plan adopted in accordance with the statute would have also been
unlawful. If it is possible to have a lawful plan under the statute but if, equally, it
might be possible to have a plan which, while in technical compliance with th

statute, breached rights in some way so that it too was invalid, a.challenge mounted
on such grounds would clearly not, in my view, amount to a collateral attack. It
would simply amount to an assertion that the plan chosen,was,invalidybut that other
plans could have been chosen which were valid. 4&Such'a challengé would not suggest
that there was anything inappropriate abouthe Act itself:

6.31 Applying that general approach.e, in particular, the claim that the Plan lacks
the specificity required by s.4 ds not, imanyaway, amount to a suggestion that the
2015 Act is inconsistent with the,Copstitution: On the contrary, it is simply an
assertion that the legislation requiresia.particular level of specificity which has not
been met in the formulation ofiifdan. Such an assertion does not carry with it any
suggestion thatithere is"any problem concerning the consistency of the 2015 Act with
the Canstitution.

6.32), As alteadynoted, there was no dispute about the standing of FIE to mount this
aspect ofithesClaimFor the reasons set out earlier, | would suggest that,
notwithstanding that the matter is not properly addressed in the grounds of appeal,
nonetheless this Court should go on to deal with the wider ranggafiresissues
canvassed in the written sulssions. | have also indicated the reasons why | would

hold that that at least some of those issues are clearly justiciable and also do not
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amount to a collateral attack on the 2015 Act itself. In particular, | would hold that
the question of whether thdan is sufficiently specific to meet the mandatory
requirements of s.4 of the 2015 Act is both justiciable and does not amount to a
collateral attack. It follows in turn that it is necessary to consider whether, on the
merits, the Plan does meet thasquirements of specificity.

(vi)  Specificity

6.33 An important part of the case made by the Government draws attention to the
fact that the Plan is a living document. So far as it gbseems to me,that that is a
reasonable proposition. As already noted,2015 Act contemplates a revision of the
Plan at least every five years and that must carry with, it'an assumptiop‘that the
intention is that it will be possible to provide greatér detail of certain aspects of any
plan made under the 2015 Act as matpeogyress.

6.34 In the course of submissiarunsel forthe Government drew attention to a
new documentthe Climate Action Plamhichswas produced in 201 W K H

3 O D @ was submittedhat this'®2019 Plais ‘an example of how policy is evolving.
The introductiorto the 2029 Plan states,that it aimdtold on the policy, framework,
measures and actions,of the RPlhe 2019 Planit was suggested, contains updated
detail In particular, Counsdbr the Gvernmentdrew attention to the fact thte

2019 Plaridentifiesmeasures which, it is said, were first envisaged in the Plan under
review andwhichjaraimed atlosing the carbon gap but which will rmg

successfuin elosing it completely. Counsdién submitted that tH&19Plan

identifies the outstanding carbon gap which will remain after the measures referred to
abovehave beefmplemented and goes on to identify further measures which will be

necessary toompletelyclose that gap
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6.35 While there may be some merit in the suggestion that the document in
guestion does provide greater detail in some aiteiagist also be emphasised that it

is not a plan in the sense in which that term is used in the 2015 Act. It has not been,
for example, thragh the public consultation process which the 2015 Act mandates.
:KLOH LW PD\ SURYLGH VRPH OHYHO RI WUDQVSDUHQF\ DI
of 2019 it does not do so in the very formal way which the 2015 Act mandates.
Whatever level of claritysi requiredby that Actabout government policy to achieve

the NTO by 2050, it must be provided in a formal plan adopted in.accordance with the
public participation measures set out in the 2015 Act.

6.36 More importantly, the real question at issue is as tolveinghe Plaitself

gives any real or sufficient detail as to how it is intended to achieve the NTO. In that
regard a number of factors must be taken infto aecount:

6.37 First it is necessary to reach some overall conglusion as to the level of
specificity which the Act requires. It seemsite,me that the starting point for a
consideration of that question must be to cansider the purpose of the 2015 Act as a
whole. The public parti€ipation element of that purpose is, of course, met by the
public consultation eess setout in section 4(8). But it is to the transparency
element of the purposefof thelegislation as a whole that the specificity mandated by
s.4 is directed. The purpose of requiring the Plan to be specific is to allow any
interested memberof thmiblic to know enough about how the Government currently
intends toymeet the NTO by 2050 so as to inform the views of the reasonable and
interested member of the public as to whether that policy is considered to be effective
and appropriate.

6.38 What the pblic thinks ofany gan and what the publimight do abat it if

they do not likea plan is a matter for the public to consider. But2B&5Act
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requires that the public have sufficient information from the Plan to enable them to
reach such conclusions they wish. On that basis seems to me that the level of
specificity required of a compliant plan is that isidficient to allow a reasonabéed
interestednember of the public to know how the government of the day intends to
meet the NTO so a9) turn, to allow such members of the public as may be interested
to act in whatever way, political or otherwise, that they consider appropriate in the
light of that policy.
6.39 Nextthere is what the Plan itself saysQ WKH 30DQYM LOQWURGXFWLRQ
that,
Under the 2015 Act, each National Mitigation Plah, must specify the policy
measures that Government consider are reéquired to manage greenhouse gas
emissions and the removal of emissions aba levehthat is appropriate for
furthering thenational transition ebjective set out in that Act. Given that this
long-term objective must be achievedyby 2050, it is not prudent or even
possible to specify, in detail, policy measures to cover this entire period as we
cannot be certain‘what ‘scientificiechnical developments and advancements
might arise overthe next 30 years or’so.
6.40 Furthermereit iSy0f some relevance to consider what @ienate Change
Advisory CounciF8W.K'H $G Y LV R says&TReXAF40€y Council was
establishediundex:8 ofthe 2015 Act Section11 of the Act provides that the
functions'ef the Advisory Council include advising and making recommendations to
the Minister and the Government in relation to the preparation and adoption of the
Plan and in relation to the reductiof GHG emissions and adaptions to the effects of
climate changeSectiors 12 and 1®f the Act provide that the Advisory Counislto

submit annual records and periodic revi@portsto the Minister. Undes.12(2) of
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the2015Act, the annual report of theedvisory Councilis required tanclude
recommendations in relation to the most efé¢ctive manner of achieving
reductions inrGHG emissions in order to enable the achievement oRf@ and such
other recommendations or ade as the Advisory Council considers necessary or
appropriate in order to enable the achievement oNff®. Section13(7) provides
that a periodic review reposhouldcontaina consideration of the NTO and any
matter relating to that objective as thdwdsory Council considers appropriate, a
consideration of (and recommendations in relatiordmypliance with,obligations
arising under EU law or international agreemsemtd any matters relating to,such
obligatiors as the Advisory Council considers appriatetogethemwith sueh advice
or recommendationss the Advisory Council considers appropriatesin relation to the
Plan.The AdvisoryCouncil is not, therefore, an infermalbedy but rather one which is
established by statute and has, therefore, a rdésvin
6.41 | appreciate that the Government is‘net bound by the views éfdhisory
Council. However, in considering, as this Court must, whether the Plan gives
sufficient detail to allow‘ayreasonataad interestedbserver to understand how it is
suggested that the NTQ is to'he met by 2050, it seems to me that it is appropriate to
placesignificantweight©n the views of tiedvisory Council which is, after all, set
up under thexsameastatute as requires the Plan to specify how the NTO is to be
achieved.
6.42 Inthat/Context it is appropriate to consider whatAlkeisory Council says.In
its 2018 annuateport the Advisory Councistated that,
S, UHODQGYY JUHHQKRXVH JDV HPLVVLRQV IRU DQ
2035, are disturbing UHODQG YV JUHHQKRXVH JDV HPLVVLRQV

2016. Instead of achieving the required reaucof 1 million tonnes per year
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in carbon dioxide emissions, consistent with the National Policy Position,
Ireland is currently increasing emissions at a rate of 2 million tonnes per
\HDU« ,UHODQG LV FRPSOHWHO\ RIl FRXUVH LQ WHUP
aGGUHVVLQJ WKH FKDOOHQJH RI FOLPDWH FKDQJH °
Similarly,inthe $GYLVRU\ &RXQFLOYV SHULRGLF UHYLHZ LW
S, UHODQG LV QRW SURMHFWHG WR PHHW HPLVVLR
on the right trajectory to meet longer term EU aatonal emission reduction
FRPPLWPHQWYV ~
6.43 Finally, it is necessary to look at the kind of policies whichythe Plan suggests
need to be followed in order to meet the NTO. Having‘Considered what the Plan says
it does seem to me to be reasonable to charsetsignificant parts,ofthe policies as
being excessively vague or aspirational. Far example, imthe field of agriculture the
following is said-
Jreland is one of a small number of<EU_countries to have elected to report on
grassland and cropland ‘managmntactivitiesfor the 2nd commitment period
of the Kyoto Protoeol (KP) (2023020) sowe are endeawwing to improve
our understandin@f theidrivers of emissions from these activities with a view
to developing pelicies and measures to reducing the sadithese
emissions«<iEurther investigation will also be necessamanalyse synergies
between these policies and mobilising carbon credits under the LULUCF (land
useylaneuse change and forestry) flexibility, referred to below, in particular
related to emissions and removals from grassland and cropland actvities
While we cannot be sure what future technologies will delthés is true of
every sector. That said, new technologies are constantly emerging and we will

be ready to encourage gdion of those that support climate ambition
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In addition,continued research and development is ne¢dedipport the
development and rethut of new technologies to reduce greenhouse gas
emissions, which highlights the importance of national reseactk@rerence

with the EC Horizon 2020 programme and LIFE fundif@&mphasis addeqd.

6.44 Furthermore, several of the proposals made in the agriculture chapter of the

30DQ LQYROYH FDUU\L Q htdraxeas such asbeefidénahstod th® UF K™ L
EHKDYLRXUDO EDUULHUV ZKLFK LQIOXHQFH IDUPHUVY SD
This chapter of the Plan also contains somewhat vague proposésitiaue to

improve knowledge transfer and exchange to farmers by deweloping a network across

State agencies and relevant advisory bodi€s Q G uitti& develop the range and

depth of sustainability information collected for beef, daity and other agriculture

sectors’

6.45 | accept that the legislation clearly:eontemplates that knowledge will evolve

and that the detail of the Plan willfhecomé moresfixed as time movedawever,

that does not seem to me _t@,prevent there being aprkesenstatutory obligation on

the Governmenin formulatinga plantoat least give some realistic level of detai

about how it is intendedito meetthe NTO. Some general indication of the sort of

specific measureghich'will or may be required needs to be given. The legislation

GRHVY, DWHU»DOO UHTXLUH WKDW D SODQ 3VSHFLI\" KRZ
reasos, already set opit seems clear that s.4 requires that the measures necessary to

achieve the'NTO must be specified not only for the first five years but for the full

length of the period then unexpired up to 2050. The level of specificity for the latter

years may legitimately be less but there must be, nonetheless, a policy identified

which does specify in some reasonable detail the kind of measures that will be

required up to 2050. The fact that some of those measures may come to be adjusted
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over timebecause of developments in knowledge, data or technology does not alter
the fact that a besurrentestimate as to how the NTO is going to be achieved needs
to be made and not left smmetiman the future. As noted earlighis is not dive-
yearplanbut rather ought to have beeB&yearplan.

6.46 In my judgmenthe Plarfalls a long way short of the sort of specificity which
the statute required.do not consider that the reasonable and interested observer
would know, in any sufficient detail, howrially is intended, under current
government policy, to achieve the NTO by 2050 on the basis of the.information
contained in the Plan. Too much is left to further study or investigation:\In that
context it must, of course, be recognised that mattetsasithe extent toawhich new
technologies for carbon extraction may be able te'play a roleis,umdoubtedly itself
uncertain on the basis of current knowledg@wever,thatisyno reason not to give
some estimate as to how it is currentlydntended that@easures will be deployed

and what the effect of their deploymeésntioped,tdoe. Undoubtedly any such

estimates can be highly qualified by the facbthat, as the technatmbknowledge
develops, it may prove4aybe more oriless able to achieve the initial aims attributable
to it.

6.47 Howeverthat isyno reason not to indicate how and when particular types of
technalogy are currentlyopedto be brought on board. If it proves possible to

achieve more, thampmight currently be envisaged then, doubtless, other elements of the
Plan can‘evolve in a way which may place adedurden o certain sectors. If it

proves that the technology is less useful than currently envisaged, then the burden on
same sectors may have to increase. But the public are entitled to know what current
thinking is and, indeed, form a judgment both on whettePlaris realistic and

whether the types of technology considered in the Plan are appropriate and likely to
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be efective. In my viewareasonabland interestedbserver would not really have

a sufficient view of just how it is currently hoped that such measures might contribute
towards achieving the NTO to form a considered judgement.

6.48 On that basid would hold hat the Plan does not comply with the

requirements of the 2015 Act and, in particular, section 4. On that basis | would hold
that the Plan should be quashed on the grounds of having failed to comply with its
statutory mandate that regard

6.49 Giventhat the Plan should, in my view, be quashed, it is neeessary to consider
whether, andif so, to what extent, it is appropriate to deal with the,widerrights based
issueswvhich arose on this appeal. In that context it is wWorth noting that/ propose that
the Plan be quashed on grounds which are substantiveyratherithan purely procedural.
On that basis this plan will never fall to be assessed dgaiany new plan adopted
under the 2015 Act will need to be differeot ado meet thaleficiencies which have
been identified. There is, therefore, anargurt@tite effecthat any consideration

of thefurther rights base$sue which/arise onrthis appealbuld be purely

theoretical as such a consideratwould,bave, a#ts focus, a phn which will not be
reproduced. However,it seems to me #tdeasthe question of standing is of some
continuingimportance beécause that issue waaride inany challenge sought twe
brought!by FIE, oriindeed any other corporate NGO in the envintahfield,in

respect ofiny. future plan. On that basisdoes seem to me to be appropriate to go

on to consider at least the question of standing in respect of the rights based claims
made under both the Constitution and the ECHR. It may alsdinited extent, be
appropriate to consider some of the other issues which arose on this appeal. | will
address that question when | have outlined my views on the position in respect of

standing to which | now turn.
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7. Standing

7.1 | propose to consider togethbe question of thetanding of FIE to mount
rightsbased claims both in respect of certain rights guaranteed by the Constitution
and also under the 2003 Act. It is appreciated that it does not necessarily follow that
the requirements of standing musttbe same under both headings but | nonetheless
consider it to be convenient to address all standing issues at this stage.

7.2  The fundamental objection which the Government takes to the proposition that
FIE has standing under either heading stems from théHat all of the rights sought

to be relied on, whether under the Constitution or under the*ECHR, are personal rights
which FIE itself does not enjoy. The rights relied ondnderithe Constitution are the
right to life and the right to bodily integrityThose fights are personal to individuals.
Likewise, the rights relied on under the ECHR are‘those guaranteed by both Article 2
and Article 8. These are again personal-ights.

7.3  Counsel accepted that EJIEfas acorporate entity, did not itself enjoygltke ri
sought to be relied on, whether under the Constitution or the ECHR. However,
counsel argued that the jutisprudence recognises that there have been cases where
entities have been accorded standegn though the entities concerned did not enjoy
therights soughtto be advanced in the relevant proceedings.

7.4 “On the'guestion of standing to put forward the claim based on constitutional
rightsjthe argument put forward by the Government relies orestblished
jurisprudence to the effect that Irishnstitutional law does not recognise acsdled

actio popularis being an action brought, as it were, on behalf of the public as a
whole. Furthermore, it is said that, relying@ahill v. Suttorand subsequent case

law, Irish standing rules in constitatial cases do not recognise acatledjus terti,
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or an action in which a person seeks to rely on rights enjoyed by others. The
Government argues that these proceedings fall into both excluded categories.

7.5 As already noted, it was accepted at the loealring that FIE does not enjoy
the personal constitutional rights on which reliance is sought to be placed. To that
extent it would appear that it must follow that FIE does moima facie have

standing for constitutional purposes so far as thesepdings are concerned. The
real issue under this heading is as to whether this case comes within one of those
exceptions where a third party, including a corporate body such as FIE, may have
standing to maintain a claim based on the rights of others.

7.6  So far as standing to maintain the claims under, the,ECHR are.eoncerned, it
was accepted at the oral hearing that FIE would not have standing to bring a
complaint before the ECtHR. However, it was argued thatit did not follow that a
party that would not hav@trasbourg standing'woulttcessarily be precluded from
maintaining a claim under the 2003 Act. The,real question, so far as standing to
maintain the ECHR aspect of the claim is concerned, was as to whether it is possible
for a party, who would not havéesding,before the ECtHR, to bring proceedings
relying on the 2003"Aet.and, ifiso, what circumstances permit such a claim to be
brought.

7.7 _Before,considering those issues in detail, it is also necessary to mention the
potential reliance placed by FIE on asarted right to a healthy environment, relying
on the judgment of Barrett J. Fingal Co. Council However, at the oral hearing,
counsel for FIE accepted that, in the context of these proceedings, there was no
material difference, insofar as tliase was concerned, between the established
constitutional rights relied on, being the right to life and the right to bodily integrity,

and any right to a healgtenvironment, should one exist. Counsel did, of course,
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indicate that, should such a rightfoeind to exist under the Constitution, it might

well have significant implications in other proceedings where the asserted rights
sought to be relied on went beyond representing an aspect of the right to life or the
right to bodily integrity. However, ivas clear that no such issues arose in this case
so that any right to a healthy environment which might be held to exist for the
purposes of these proceedings would not extend beyond the boundaries of the right to
life and the right to bodily integrityln those circumstancgis does not seem to me

that it is either necessary or appropriate to give any additional consideration to the
guestion of identifyinghosepersons or bodies as might have, standing toimaintain a
claim based on the asserted righatieealthy environmesaidito derive fram those
quintessentially personal right$n the particular cireumstances of this case it is

difficult to see how a body, such as FIE, could have standing to maintain a right to a
healthy environment (which is eatensive,withithe right to life and the right to

bodily integrity) unless such a body alse weuld have standing to maintain a claim
based directly on those rights. “Ultimately, therefore, the question of whether FIE has
standing to maintain the“eonstitutiomghts based aspect of their case comes down to
a question of whethenthey come within exceptions to the general rule.

7.8 Inthat context, t€liance is placed on decisions su€oaganandlrish Penal
Reform(TrustHowever, it is important to return @ahill v. Suttonwhich remains
the'most important’case in this area and represents the foundation of the modern law
of standing,in‘constitutional cases. It is important to recognise firsCdiall v.
Suttonsuggested a general rule which is to thedfthat, in order to have standing, a
claimant must be able to show that rights which that claimant enjoyed have

potentially been interfered with (or be in danger of being interfered with) by the
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measure whose constitutionality is in questiémthat cotext Henchy J. stated the
following at pp. 281282-
SThe general approach to the question of standing that has been adopted in
other jurisdictions was referred to as follows in the judgment ofxbigtin
the East Donegal CdDperativecase (at p.338)
"With regard to the locus standi of the plaintiffs the question raised has
been determined in different ways in countries which have constitutional
provisions similar to our own. It is unnecessary here te.go into this
matter in detail beyond stating ttatone end of the spectrum of
opinions on this topic one finds the conteption,that,there'exists a right of
action akin to amctio populariswhich mill entitle anyyperson, whether
he is directly affected by the Act’ornet, to maintain proceedings and
chalenge the validity of anysAct passed by the parliament of the country
of which he is a citizen orte whese laws he is subject by residing in that
country. At the other,end of the spectrum is the contention that no one
can maintaimsuch an action unlessae show that not merely do the
provisiansyof the "Acin question apply to activities in which he is
currently engaged but that their application has actually affected his
activitiesiadversely. Th€ourtrejects the latter contention and does not
find itimecessary in the circumstances of this case to express any view
ypon the former".
In point of fact, in no comparable jurisdiction to which @@urt's attention
has been directed does either of those two polarised opinions or contentions
seem to have receadd authoritative judicial acceptance. On the contrary, in

other jurisdictions the widely accepted practice of courts which are invested
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with comparable powers of reviewing legislation in the light of constitutional
provisions is to require the person whmaltenges a particular legislative
provision to show either that he has been personally affected injuriously by it
or that he is in imminent danger of becoming the victim of it. This general rule
means that the challenger must adduce circumstances shbwairilge

impugned provision is operating, or is poised to operate, in such a way as to
deprive him personally of the benefit of a particular constitutional right. In that
way each challenge is assessed judicially in the light of the,application of the
impugned provision to the challenger's own circumstarices.

However,in Cabhill v. Suttonthis Court alsaecognised that the general rule

can be relaxed in appropriate cag&sp. 285 of his jadgement inthat case, Henchy J

stated:

3This rule,however, being but a rule of practice must, like all such rules, be
subject to expansion, exception or qualification when the justice of the case so
requires. Since the paramount consideration in the exercise of the jurisdiction
of the Courts to review légjation in the light of the Constitution is to ensure
that persons entitled to the benefit of a constitutional right will not be
prejudiced through being wrongfully deprived of it, there will be cases where
the want of the normabcus standbn the parof the person questioning the
constitutionality of the statute may be overlooked if, in the circumstances of
the case, there is a transcendent need to assert against the statute the
constitutional provision that has been invoked. For example, while the
chdlenger may lack the personal standing normally required, those
prejudicially affected by the impugned statute may not be in a position to

assert adequately, or in time, their constitutional rights. In such a case the
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courtmight decide to ignore the waot normal personal standing on the part

of the litigant before it. Likewise, the absence of a prejudice or injury peculiar
to the challenger might be overlooked, in the discretion of the court, if the
impugned provision is directed at or operable agaigsb@aping which

includes the challenger, or with whom the challenger may be said to have a
common interest particularly in cases where, because of the nature of the
subject matter, it is difficult to segregate those affected from those not affected

by thechallenged provision.

However, those examples of possible exceptions to the rule should not be
taken as indicating where the limits of the rule are to be drawn. It is
undesirable to go further than to say that the stated rule of personal standing
may bewaived or relaxed if, in the particular circumstances of a case, the
courtfinds that there are weighty countervailing considerations justifying a

departure from the rulé.

In my view, Henchy'Jalsomade a number of important observationspat p

282-284in the following terms:

This generaljbutnet absolute, rule of judicial seHtraint has much to
commend ity lt ensures that normally the controversy will rest on facts which
areyreferable primarily and specifically to the challenger, thus giving
conceteness and firdtand reality to what might otherwise be an abstract or
hypothetical legal argument. The resulting decision otthetwill be either

the allowance or the rejection of the challenge in so far as it is based on th
facts adduced. If thehallenge succeeds, the impugned provision will be
struck down. If it fails, it does not follow that a similar challenge raised later

on a different set of facts will fail: sé&an v. The Attorney GenefaP65]
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I.R. 294.at p. 353 of the report. In thatw the flexibility and reach of the
particular constitutional provision invoked are fully preserved and given

necessary application

There is also the hazard that if the courts were to accord citizens unrestricted
access, regardless of qualificatioor, the purpose of getting legislative
provisions invalidated on constitutional grounds, this important jutisdic

ZRXOG EH VXEMHFW WR DEXVH ~

7.11 Henchy J. went on to comment as follows:
3n particular, the working interrelation that‘mustibe presumesisd e
between Parliament and the Judiciary in‘the demagratic scheme of things
postulated by the Constitution weuld net be served if no threshold
gualification were ever requiredifor/am,attack in the courts on the manner in
which the Legislature has,exeraisis lawmaking powers. Without such a
qualification the €Qurts might e, thought to encourage those who have
opposed a particular Bilhon its way through Parliament to ignore or devalue its
elevatiominto anfAct of Parliament by continuing their oppasitmit by
means, of amaction to have it invalidated on constitutional grounds. It would
be cantraryto the spirit of the Constitution if the courts were to allow the
oppesition that was raised to a proposed legislative measure, inside or outside
Parliamenm, to have an unrestricted and unqualified right to move from the
political arena to the Hig@ourtonce a Bill has become an Act. And it would
not accord with the smooth working of the organs of State established by the

Constitution if the enactments dfet National Parliament were liable to be
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thwarted or delayed in their operation by litigation which could be brought at
the whim of every or any citizen, whether or not he has a personal interest in
the outcome’
7.12 It might well be said that the distinctigtentified by Henchy J. is of some
relevance in the context of these proceedings. There clearly is a risk of the distinction
between rights based litigation, on the one hand, and political or policy issues, on the
other becorimg blurred in cases such d84. | would view the observations of
Henchy J., which | have cited, as conveying a warning against affitoeed use of
the undoubted entitlement of the courts to relax the general ruley However, it also
seems clear that cases sucltasganandlrish Penal Reform, Trusto repreSent
appropriate relaxations of the general rule in accerdance with‘the/overall approach
identified inCabhill v. Sutton It is important tofanalyse theirxeasons why standing was
accepted as existing in those cases.
7.13 The rightsasserted itCooganwere, thessights of the unborn. It is clear that
any rights which the unborn might have enjoyed, whether undef"then@ndment to
the Constitution (since fepealed) or atherwise, would inevitably involve some other
person or body seelgrio vindicate those rightdn Coogan Finlay C.J. commented,
at p. 742 as follews:
dn sueh a‘case |‘am satisfied that the test is thaboha fideconcern and
interest, interest being used in the sense of proximity or an objective interest.
Tolaseertain whether sublona fideconcern and interest exists in a particular
case it is of special importance to consider the nature of the constitutidral rig
sought to be protected. In this case that right is the right to life of an unborn
FKLOG LQ LWV PRWKHUTV ZRPE 7KH WKUHDW WR WKEC

sought to avoid is the death of the child. In respect of such a threat there can
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neverbeaY LFWLP RU SRWHQWLDO YLFWLP ZKR FDQ VXH«
the plaintiff has taken in the proceedings to which | have referred, which were
successfully brought to conclusion by the Attorney General at its relation, and
the particular right which iteeks to protect with its importance to the whole
nature of our society, constitute sufficient grounds for holding that it is a
person with d&ona fideconcern and interest and accordingly has the necessary
legal standing to bring the action.
7.14 While McCartly J. dissented on the question of whether the,plaintiffs in that
case had standinge did so on the basis of his view that the apprepriate‘plaintiff was
the Attorney General in all the circumstances of the casey McCarthy J¢, therefore,
considered that ehrights involved could be vindicated but with*a,different plaintiff.
He did, however, in that context, observe, in’a typically pithy fashion, at p. 750 the
following:-
SThe direct threat to that right tgylifetis,an abortion, a procedure which in the
nature of things is likely'te be procured by the expectant mother. The two
whose rights areprotected cannot or will not invoke the constitutional
guarantee. Whe,will?
7.15 On one viewt might be said thdtish Penal Reform Trustxtendgshe scope
of standng a'littlefurther: In that case the Irish Penal Reform Trust was one of three
plamtiffs seeking te challenge prison conditions and their compatibility with the
Constitution.#The other two plaintiffs were former prisoners. The case sought to
address Wwat, it was contended, amounted to systemic deficiencies in the treatment of
prisoners with psychiatric problems. If the case were limited to the personal
experience of the two individual plaintiffs, it would not have been possible to advance

the case thahe deficiencies were systemic.
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7.16 Furthermore, a representative of the Irish Penal Reform Trust swore an
affidavit setting out her belief, and that of the Trust, that, in their experience, prisoners
affected by these deficiencies (by definition prisonaffesing from psychiatric

illnesses) are not in a position to assert adequately or in time their constitutional
rights, especially in regard to systemic deficiencies. The Trust had carried out a great
deal of work and expended considerable effort in lmgghe proceedings, including

the retention of international experts. It was specifically stated that the Trust believed
that, notwithstanding the fact that prison conditions were a matterof interest to the
wider community, and that it strongly conteddle conditions,in Meuntjoy Prison

did not comply at the time with basic standards of humanyrights, nevestheless, such
matters woulcheverbe adequately addressed unleSs theyproceedings could be
determined as constituted.

7.17 Gilligan Jin his judgment obseedthat Henchy J irCahill v Suttorhad been
careful tonotethat the rule on standingiwas@aytule on practice and could be waived or
relaxed if, in the particular circumstances ofithe case, there were weighty
countervailing considerations.| An example given by Henchy J was where those
prejudicially affected'by. thempugned statute might not be in a position to assert
adequately or intime their constitutional rights. Gilligan J considered that a case
illustrating this exeéeption wasoogan Gilligan J also considered that prisoners with
psychiatric problems were amg the most vulnerable and disadvantaged members of
society. ‘Many prisoners might be ignorant of their rights and fear retribution if they
challenged the prison authorities. Such prisoners might well be unaware of the
constitutional right to receive atier standard of treatment. This put the particular
category of prisoner in an extremely disadvantaged position. He considered that this

was an appropriate case in which to relax the rules on standing in such circumstances.
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7.18 In the present case, med attempt has been made to explain VAt has

launched these proceedings and why individual plaintiffs have not commenced the
proceedings, or sought to be joinddis not suggested that the potential class of
individual plaintiffs (which is very exteng indeed) suffers from any vulnerability or
would face any difficulty in asserting the claim or that the claim would in any way be
limited if brought by individuals. For these reasons and nilodegs not seem to me
thatlrish Penal Reform Trustuppots WKH SODLQWLIITY FDVH RQ VWDQGL
7.19 It should be emphasised that Irish standing rules are, therefore, fleuthiet
infinitely so. This point was again emphasisedviaohanwhich represents the latest
clarification of theconstitutionalaw of standng by this Cour, In that context it is

worth recalling that the standing recognise®igitallRightsinvolved claims which a
company was entitled toringas a company.

7.20 Thus there was no questionDigital Rightsof a Corporate entity being

permittad to assert rights which were only these of others. The rights were those of
the company itself. | would, in‘@any event, reserve my position on whether | would
fully follow all of the reasening iligital Rightsconcerning standing. For present
purposest is sufficientito indicate thdDigital Rightsdoes not provide any basis for
suggesting that'a corperate entity has standing to bring proceedings which solely seek
to advance the rights)of individuals rather than rights of the corporate entity itself.
7.21,, | would acecept, therefore, that there are circumstances in which an overly strict
approachito standing could lead to important rights not being vindicated. However,
that does not take away from the importance of standing rules in our constitutional
order. The underlying position was reiterated in the recent decision of this Court in
Mohan which reemphasised the need, ordinarily, for a plaintiff to be able to

demonstrate that they have been affected in reality or as a matter of fact by virtue of
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the measure which they seek to challenge on the basis that it breaches rights. That
remains the fundamental proposition. The circumstances in which it is permissible to
accord standing outside the bounds of that basic principle must necessarily le limite
and involve situations where there would be a real risk that important rights would not
be vindicated unless a more relaxed attitude to standing were adopted.

7.22 That leads to a consideration of the reasons why a corporate entity has chosen
to bring thesgroceedings relying, as FIE does, on personal rights which it does not
enjoy. Other than a suggestion that it was desire to protect individuals from a possible
exposure to the costs of unsuccessful proceedings, no real,explanationwas given as to
why anindividual or individuals could not have brought these proceedings instead of
FIE. There does not seem to be any practical reason why FIExcodld not have
provided support for such individuals in whatevenmannerit considered appropriate.

It seems to me #t these proceedings ake,a fancry from the kind of circumstances
which this Court accepted justified departure,from ordinary standing rules in cases
such agCooganandlrish Penal Reform TrustFo hold that FIE had standing in the
circumstances of thisas@would, in my,view, involve a move to a situation where
standing was greatly'expanded and the absence of standing would largely be confined
to cases involving persons who simply maintain proceedings on a meddlesome basis.
I do noticonsiderthatthers a justification for such a wide expansion of our standing
rules:, Nor de | camsider that FIE have put forward any adequate basis to explain why
these proeeedings could not have been brought in the ordinary way by persons who
would undoubtedly enjoy théght to life and the right to bodily integrity on which

reliance is placed. In those circumstances | would conclude that FIE does not have

standing to maintain the constitutional rights based aspect of their case.
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7.23 Turning to the issues which arise ispect of standing to maintain the ECHR
claim, | am prepared to accept that there may be circumstances where a person or
entity might not have standing to bring a complaint before the ECtHR but where, in
accordance with Irish standing rules, the same paigirt be able to maintain a claim
based on the 2003 Act. However, I find it difficult to see how a party who would not
have standing to maintain a particular form of claim based on an asserted breach of
Irish constitutional rights could have standing taimtain a claim based on the 2003

Act, where the rights under the ECHR said to be infringed are the,same or analogous
rights to those which might have been asserted under the Constitution.

7.24 Having concluded that FIE would not have standing to'maintairiia biased

on the right to life or the right to bodily integrity offothers undenthe Irish

Constitution, it seems to me to follow that FIE likewise dees not have standing to
maintain a claim based on the provisions, of the 2003 Act where reliance is being
placed on the analogous Art. 2 and Arty8 rights. | would, therefore, conclude that FIE
does not have standing to maintain any of the rights based claims put forward in these
proceedings.

7.25 Inthose circumstancesiwould not, ordinarily, go on to deal wigtotmer

aspects of the case and would leave further consideration of any of the issues raised to
a casedirought byfa person or persons who did have standing. However, there is one
aspect of the, caseron which | feel it appropriate to comment. The quafsivbether

there exists.an unenumerated or derived right to a healthy environment under the Irish
Constitution was debated in these proceedings both in the High Court and in this
Court. MacGrath J., in the High Court, indicated that he was prepareckejat aor

the purposes of these proceedings, that such a right does exist following on from the

decision of Barrett J. iRingal Co. Council Lest by not commenting on those
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matters it might in the future be argued that this Court had implicitly accépged

position identified by Barrett J., and accepted by MacGrdtr the purposes of the

argumentin their respective High Court judgments, | feel it is necessary to go on to

make at least some observations on that issue.

8.

8.1

A Constitutional Right to a Hedthy Environment?

In Fingal County Councjlat para. 264 of his judgment, Barrett J. said the

following:-

8.2

3A right to anenvironmenthat is consistent with the human.dignity and well
being of citizens at large is an essential condition fofutiément of all

human rights. It is an indispensable existential right that,is enjoyed
universally, yet which is vested personallys@s a right that,preésents and can be
seen always to have presented, and 40 enjey protection, under Art. 40.3.1j of
the Constution. It is not so utopian a right that'it can never be enforced. Once
concretised into specific duties‘and ebligations, its enforcement is entirely
practicable. Even so, évery dimensiaprof the right terarironmenthat is
consistent with theshumangehitysand weltbeing of citizens at large does not,
for the reasonsyidentified previously above, require to be apprehended and to
be described inidetail|before that right can be recognised to exist. Concrete
dutiessandresponsibilities will fall in time be defined and demarcated. But

to start down that path of definition and demarcation, one first has to recognise
thatthere is a personal constitutional right teawironmenthat is consistent
with the human dignity and wellleing of citizens at largend upon which

those duties and responsibilities will be constructed. This the court’does.

In the High Court in this case, MacGrath J. said the following at para. 133 of

his judgment:
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3Accepting for the purposes of this case, that there is an unestecheight to
anenvironmentconsistent with human dignity, in my view, it cannot be
concluded that it is the plan which places these rights af risk.
8.3  An appropriate starting point might well be to consider vgnatiselywas
meant by Barrett J. when heggiested that there was an unenumerated constitutional
right to the environmerdonsistent with human dignityit is perhaps overly pedantic
to say that everyone has an environment whether it be good or bad. A world in which
some of the more pessimistitegictions connected with climate change had actually
come to pass would still be a world in which there was an enviranment; albeit one
which might be extremely hostile and very dangerous. ‘'understandthat it was for
such reasons that, quite sensiblyyresel for FIE suggested thattheappropriate
characterisation of the right (at least for thegurpeses ofithis case) was to describe it as
a right to a healthy environment. In faisnesste Badelt should again be noted that
he did describe the righs being one oflan entitlement to an environment consistent
with human dignity.
8.4 I should start by‘cemmenting‘that, in my view, it would be more appropriate to
characterise constitutienal rights which cannot be found in express terms in the
wording of theCanstitution itself as being derived rights rather than unenumerated
rights. AT he jurispradence has, of course, identified rights recognised by the
Constitutiomywhergrthe wording of the text does not use a term directly providing for
the right'eéeneernedThere is no direct reference to privacy. There is no direct
reference to a right not to be inappropriately deprived of the ability to work. Yet both
of these rights have been recognised as existing under the Constitution, the former in
McGee v. The Attoey Genera[1974] IR 284 and the latter M.V.H v. Minister for

Justice and Equalitj2018] 1 IR 246.
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8.5 7KHUH LV D VHQVH LQ ZKLFK WKH WHUP 3XQHQXPHUD\
because the wording of the Constitution does not refer directly s ggleh as those
which | have mentioned. However, there is a danger that the use of the term
3XQHQXPHUDWHG  FRQYH\V DQ LPSUHVVLRQ WKDW MXGJH
they approve and deem them to be part of the Constitution.
8.6  That does not seern e to have been the process by which theadled
unenumerated rights have come to be identified, but nonetheless it carries a risk of
PLVLPSUHVVLRQ W LV IRU WKDW UHDMRQ WKDW , ZRXOC
being more appropriate, fardonveys that there must be some root of titleiin the text
or structure of the Constitution from which the right in_question,can bederived. It
may stem, for example, from a constitutional valué such as dignity when taken in
conjunction with otheexpres rights or obligationsalt maysstem from the democratic
nature of the State whose fundamentalgstructures are set out in the Constitution. It
may derive from a combination of rights, values and structdmvever,it cannot
derive simply from judges I&ingiinto their hearts and identifying rights which they
think should be in the Canstitution. “lhmust derive from judges considering the
Constitution as a whele and identifying rights which can be derived from the
Constitution as‘a whole’
8.7 n saying thathwould emphasise that | do not thereby advocate a narrow
textualist approachr. In that context | fully agreed with the observations of Henchy J.
in McGeewhere, at p.325 he says:
3t is the totality and absoluteness of the prohibition effected by ef the
Act of 1935 that counsel for the plaintiff impugn as infringing what they say
are her constitutionally guaranteed rights as a citizen. As has been held in a

number of cases, the unspecified personal rights guaranteed-bylksobs. 3
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of Article 40 are not confined to those specified in-suB of that section. It is
for the Courts to decide in a particular case whether the right relied on comes
within the constitutional guarantee. To do so, it must be shown that it is a right
that inheres irthe citizen in question by virtue of his human personality. The
lack of precision in this test is reduced when-sub of s. 3 of Article 40 is
read (as it must be) in the light of the Constitution as a whole and, in
particular, in the light of what theddstitution, expressly or by necessary
implication, deems to be fundamental to the personal standing of the
individual in question in the context of the social order envisaged by the
Constitution. The infinite variety in the relationships,between theeaitand
his fellows and between the citizen and the State, makes,an exhaustive
enumeration of the guaranteed rights/difficult, if natimpossible.
8.8  This approach was extended ongby Henchy J.iin his dissenting judgment in
Norris v. The Attorney Gener§l984] IR'86./Tihe above passage was also cited by
McCarthy J. in his judgment in‘the same case 87 pand the general approach
identifiedhas been affirmed by this Ceurt more recentlFlemingv. Ireland & Ors.
[2013] 2 IR 417andin\.V.H.
8.9  What needs to bguarded against is allowing for a blurring of the separation
of powers byypermitting issues which are more properly political and politiers
(for'the legislaturerand the executive) to impermissibly drift into the judicial sphere.
Where itis,possiblproperly to derive rights from the Constitution then no such risk
arises. Where, however, judges are simply asked to identify rights which they
FRQVLGHU PLJKW HkEn #e séparatBonWwiawersis truly blurred.
Indeed, in this context, theare common considerations between these issues and

guestions of standing already address&liowing even well motivated parties to rely
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on constitutional rights which they do not enjoy, likewise, runs the risk of blurring the
lines between the judidiand the other powers of the State.

8.10 Returning to the issue in this cagenight be said thain one sensehe

beghning and end of this argumestens from the acceptance by counsel for FIE that

a right to a healthy environment, should it exist, ldawt add to th@nalysis in these
proceedingsfor it would not extend the rights relied on beyond the right to life and

the right to bodily integrity whose existence is not doubtddwever that very fact

seems to me to demonstrate one of the ditiiesiwith the asserted right. What

exactly does it mean? How does it fit into the constitutional, order? Does it really
advance rights beyond the right to life and the right to,bodily integrity2#1f not, then
what is the point of recognising such a righf so, then in‘\what wayand within what
parameters?

8.11 The very vague nature of the right,identified by Barrett Fimgal Co.

Councilcan, in my view, be demonstrated/frem the fact that it seemed to have little or
no bearing on the outcome of thesegaeedings: While it is of course the case, as
Barret J. noted, that the"parameters‘of,identified rights can be refined as the case law
develops, it does seem,to methat there needs to be at least some concrete shape to a
right before it iS\appropfiate fdentify it as representing a standalone and separate
right detivedifromithe,Constitution. If it does not extend existing recognised rights,
thenithere i1sy,no need for it. If it does extend existing recognised rights, then there
needs to'be at least sogeneral clarity about the nature of the right so that there can
be a proper analysis of whether the recognition of the asserted right can truly be
derived from the Constitution itself. In my view, the right to an environment
consistent with human dignitgy alternatively the right to a healthy environment, as

identified inFingal Co. Counciand as accepted by the trial judgethe purposes of
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argument irthis case, is impermissibly vague. It either does not bring matters beyond
the right to life or tle right to bodily integrity, in which case there is no need for it. If

it does go beyond those rights, then there is not a sufficient general defieiteon (

one which might, in principle, idled in by later cases) about the sort of parameters
within which it is to operate.

8.12 In the course of argument, the Court was referred to a textbook by David
Boyd, a leading expert in Canadian environmental law and policy, enfitied
Environmental Rights Revolution: A Global Study of ConstitutionsiHuman Rights,
and the EnvironmerftUBC Press, 2011which is a detailed and seholarly‘account of
the recognition of environmental rights in many jurisdictians. It.is, however, striking
that, in most of the states where a constitutional sight inithe envirgnmental field has
been recognised, same has bedneved by thé inclusion of,express wording in the
constitutional instruments of the state cencerned. Iniother words, in accordance with
the appropriate process to adopt or amendsthe Constitution of the state concerned, a
particular type of environmentaght has beemvinserted into the Constitution. The
advantage of express incerporation‘is,that the precise type of constitutional right to
the environment which,is to beyrecognised can be the subject of debate and
democratic approval. ‘As is also cleamfrBoyd there have been a number of

different models adopted to incorporatevironmentatights into constitutional
instruments:

8.13 Itisystriking that, with one exception, no such right has been recognised in
countries within the broad common law familyhelexception concerned is India.
However, it is necessary to have regard to the fact that there are significant
differences between the constitutional structure and context in India compared with

this jurisdictionwhich would make it inappropriate, withiosignificant further
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analysis, to consider that the relevant Indian jurisprudenites casenight prove
persuasive in the Irish constitutional regime. Given that neither party sought to place
reliance on Indian case laiwdo not think it appropriatén the context of this case, to
consider théndiancase law further.

8.14 It does not seem to me that a cogent case has been made out for the
identification of a derived right to a healthy environment. However, it is important, in
saying that, to fully acknowledge that there may well be cases, which are
environmental in natureyhere constitutional rights and obligations.may be engaged.
Indeed, this case provides a good example. Had standing beenyestablished or had
similar proceedings been brought by persons who undoubtedly had 'standing, then it
would have been necessary foistCourt to considef. the Gircumstances in which
climate change measures (or the lack of them) might betsaid to interfere with the right
to life or the right to bodily integrity. Other examplesicould, doubtless be given. In
indicating that | consider theesserted right tosa,healthy environment to be an either
unnecessary addition (if it doesinot go beyand the right to life and the right to bodily
integrity) or to be impermissibly vague,(if it does), | should not be taken as suggesting
that constitutionatights,and state obligations have no role to play in environment
issues.

8.15 _Theraiis, perhaps, a connecting thread between some of the important
elements which are touched on in this judgment. As noted in the sectidtneon

vires whatmight well have len a norusticiable question of policy clearly became
justiciable because both a policy (the NTO) and the need to specify hopolicgt

was to be achievdaecame matters of laly virtue of the 2015 ActThe fact that

policy became lawebliges tlis Cout to consider whether the Plan complied with the
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legal obligations imposed on a plan by the 2015 Act and, if not satisfied that the Plan
does so, to say so in clear terms.

8.16 Similar considerations apply in respect of constitutional claims. It is again
important to reiterate that questions of general policy do not fall within the remit of
the courts under the separation of powers. However, if an individual with standing to
assert personal rights can establish that those rights have been breacheddunlar part
way (or, indeed, that the Constitution is not being complied with in some matter that
affects every citizen equally as occurrecCiotty v An Taoiseach1987].1.R. 713)

then the Court can and must act to vindicate such rights and uphold thdéufionsti
That will be so even if an assessment of whether rights have been breached or
constitutional obligations not met may involve complex‘matters,whiclalsan

involve policy. Constitutional rights and obligations and‘matters of policy do not fall
into hermetically sealed boxes. Thereaate undoubtedly muaitéch can clearly be
assigned to one or otheHowever therelarealso matters which may involve pqlicy
but where that policy has beentincorporatedyinto law or may arguably impinge rights
guaranteed under the Constitution, where the codotbave a role.

8.17 In that contexthdo acknewledge thain an appropriate casémay well be
thatconstitutional rightgnightplay arole inenvironmentaproceedings | would not

rule outithe possibility. that the interplay of existing constitutional rights with the
constitutional values to be found in the constitutional text and other provisions, such
as those'te,be found in Art. 10 and alse right to property and ¢hspecial position

of the homemight give rise to specific obligations on the part of the State in
particular circumstances. Exactly how any such rights or obligations should be
characterised and how the boundaries of such rights and obligations migiineel

is a matter to be addressed in cases where they truly arise and have the potential to
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affect the result. Those questions do not arise in this case and it would, therefore, be,
in my view, wholly inappropriate to address them. For present puplotenk it is
sufficient to indicate that the illefined right to a healthy environment sought to be
relied on is either superfluous or lacking in precision and | would not suggest that a
right as so described can be derived from the Constitution.

9. Condusions

9.1 Inthis judgment I first consider the argument put forward by FIE to the effect
that the Plan does not comply with its legislative remit under the”2025, Act and is,
thereforepltra vires It is noted that there was no questionsraised-at the gezsito

the standing of FIE to make arguments along those Jines.“Eor the,reasons set out in
this judgment | conclude that, contrary to the submissions made‘on behalf of the
Government, FIE should be entitled to pursue the'wider range of argument on this
issue addressed in their written submissions.“halso conclude that the issues are
justiciable and do not amount tos@amimpermissible impingement by the courts into
areas of policy. What might;onceyhave been policy has become law by virtue of the
enactmenbof the 2015 Act.

9.2 I also conclude that the 2015 Act, and in particular s.4, requires a sufficient
level of specificityyin the, measures identifiedairompliant plathat arerequiredto

meet the,National Transition@lbjective by 2050 so that a reasomadhdinterested
personcouldmake a judgment both as to whether thiapin questionis realistic and

as to whether they agree with the policy options for achieving the NTO whatha

plan specifies. The 2015 Act as a whole involves both public participation in the
process leading to the adoption of a plan but also transparency agdontial
government policy, adopted in accordance with a statutory regime, for achieving what

is now the statutory policy aheetingthe NTOby 2050 A compliant plan is not a
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five-yearplan but rather a plan covering the full perfedhainingto 2050. Wile the
detail of what is intended to happen in later years may understandably be less
completea compliant plan must be sufficiently specific as to policy over the whole
period to 2050.

9.3 For the reasons also set out in this judgmidmive concluded thidhe Plan

falls well short of the level of specificity required to provide that transparency and to
comply with the provisions of the 2015 Act. On that hdgisopose that the Plan be
guashed.

9.4 I have also considered inishudgment whether it is apppriate to g@n to

deal withanyof thefurtherissues raisedjiven that | propose,that,the Plan be
qguashed and that it follows that an identical plang€annot.be madesin the future.
However,astheissuesf standingdebated in this‘appeabuld well aise in any

future challengé¢o a new plan, | do address th@geestios. For the reasons set out in
this judgment | conclude that FIE, as ‘aycarperate entity which does not enjoy in itself
the right to life or the right to bodily integritypdoes not hawanding to maintain the
rights based arguments sought to beyput forward whether under the Constitution or
under the ECHR. [falso conclude that it has not been shown that it is necessary to
allow FIE to have standingnder the exception to the general ruiich arises in
circumstances whereyrefusing standivmuld male the enforcement of important

rights, eitheriimpossible or excessively difficult.

9.5 Onthat basis | did not consider it appropriate to address the-bgbés!
argumentgput forward but do offer views on the question of whether there is an
unenumerated or, as | would prefer to put it, derived right under the Constitution to a
healthy environmentWhile not ruling out the possibility that constitutional rights

and obligationsnay wellbe engaged in the environmental field in an appropriate
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case, | express the view that the asserted right to a healthy environment is either
superfluous (if it does not extend beyond the right to life and the right to bodily
integrity) or is excessively gaie and iHdefined (if it does go beyond those rights).

As thus formulated, | express the view that such a right cannot be derived from the
Constitution. | would reserve the position of whether, and if in what form,
constitutional rights and state oldigpns may be relevant in environmental litigation

to a case in which those issues would prove crucial.



