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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

(A.) Parties and Amici. 

Petitioners: Center for Biological Diversity  

Sierra Club 

 

Respondent:  Federal Energy Regulatory Commission 

 

Respondent-Intervenor: Alaska Gasline Development Corporation 

 

(B) Rulings Under Review.  The following orders are at issue in this Court:  

the Federal Energy Regulatory Commission’s (FERC) May 21, 2020, order granting 

authorization of the Alaska LNG Project under Section 3 of the Natural Gas Act, 171 

FERC ¶ 61,134; FERC’s July 22, 2020, notice of denial of rehearing by operation of 

law and providing for further consideration, 172 FERC ¶ 62,032; and FERC’s 

September 11, 2020, order addressing arguments raised on rehearing, 172 FERC ¶ 

61,214. 

(C) Related Cases:  Sierra Club v. U.S. Department of Energy, Case No. 20-

1503. 
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 ii 

RULE 26.1 DISCLOSURE STATEMENT 

Pursuant to Fed. R. App. P. 26.1 and D.C. Cir. Rule 26.1, Petitioners Center for 

Biological Diversity and Sierra Club are non-profit conservation organizations, and 

hereby state that neither of them has any parent companies, subsidiaries, or affiliates 

that have issued shares to the public.  
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JURISDICTION STATEMENT 

Petitioners Center for Biological Diversity and Sierra Club (collectively, 

“the Center”) seek review of the Federal Energy Regulatory Commission’s 

(FERC) order granting authorization for the Alaska LNG Project (“Project”) under 

Section 3 of the Natural Gas Act, R.1005 (“Order”), and orders on rehearing, 

R.1018, R.1023 (“Rehearing Order”).  This Court has jurisdiction under 15 U.S.C. 

§ 717r(b), because the Center intervened in proceedings before FERC and filed 

timely requests for rehearing under section 717r(a), R.1011, which FERC denied.  

R.1018, R.1023.  the Center timely filed a petition for review in this Court. 

ISSUES FOR REVIEW 

In approving the Project:  

 

1. Did FERC violate the National Environmental Policy Act (NEPA), 42  

U.S.C. § 4332 et seq., by: 

A. Failing to evaluate a true “no action” alternative? 

B. Failing to consider the significance of the Project’s substantial 

direct greenhouse gas emissions? 

C. Segmenting the environmental review, obscuring the Project’s full 

impacts on the climate?  

D. Failing to take a hard look at the impacts of the Project on 

critically endangered Cook Inlet beluga whales? 
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 2 

E. Failing to rigorously analyze reasonable alternatives to the Project? 

F. Failing to take a hard look at impacts to wetlands? 

2. Did the flaws in FERC’s NEPA analysis preclude it from undertaking a 

reasonable public interest assessment as required by the Natural Gas Act, 

15 U.S.C. § 717b(a)?  

STATUTES AND REGULATIONS 

An addendum of all applicable statutes and regulations is appended to this 

brief. 

INTRODUCTION 

In this case, the Center challenges FERC’s approval of the Alaska LNG 

Project—a massive fossil fuel project that involves the construction and operation 

of a gas treatment plant, eight compressor stations, liquefaction facilities, a marine 

terminal, and an 807-mile pipeline bisecting the entire State of Alaska so that the 

Alaska Gasline Development Corporation (“Corporation”) can ship gas from 

Alaska’s Arctic abroad.  As then-Commissioner (now Chairman) Glick explained, 

the Project “is unprecedented in both scale and scope” and presents numerous 

“first-of-their-kind” challenges that “demand in-depth and rigorous examination.”  

R.1005, Glick Dissent ¶5.  

Yet FERC did the opposite, shirking its NEPA obligation to take a hard look 

at the Project’s harmful environmental impacts at nearly every turn.  First, in 
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purporting to examine the impacts of taking “no action,” FERC assumed that if it 

did not approve the Project, another similar project would be built in its place.  

This irrational assumption ignored overwhelming evidence to the contrary and 

painted an incomplete and misleading picture of the environmental benefits of 

denying the Project.  

Second, while FERC quantified direct greenhouse gas emissions from 

Project operations—which it determined will increase Alaska’s annual greenhouse 

gas emissions by 30 to 47 percent—FERC provided no evaluation of the impacts 

of those emissions, improperly dismissing readily available, scientifically accepted 

tools to do so.  Indeed, FERC’s approach here suffers from the same defects this 

Court recently held unlawful in Vecinos para el Bienestar de la Comunidad 

Costera v. FERC, 6 F.4th 1321 (D.C. Cir. 2021), and the Court should reject it for 

the same reasons.  See id. at 1329.  Third, FERC entirely ignored the indirect 

greenhouse gas emissions caused by the Project’s commercialization of currently 

isolated Arctic gas, violating a fundamental NEPA rule that agencies must consider 

the impacts of connected and cumulative actions.   

In addition, FERC failed to properly consider the Project’s impacts on 

critically endangered Cook Inlet beluga whales, even though the Project will 

substantially increase two of the primary threats to the whale’s continued 

existence; failed to examine reasonable Project alternatives, including those that 
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would avoid impacts to sensitive, pristine habitat; and failed to take a hard look at 

the Project’s extensive impacts on wetlands.  Each of these failures renders 

FERC’s NEPA analysis arbitrary and unlawful. 

FERC’s failure to properly examine the environmental impacts of the 

Project also renders its determination under the Natural Gas Act that the Project is 

in the public interest fatally flawed.  The Court should therefore vacate FERC’s 

approval of the Project.  

STATEMENT OF THE CASE 

I. LEGAL BACKGROUND 

A. Natural Gas Act 

Under section 3 of the Natural Gas Act, FERC has delegated authority from 

the Department of Energy (“Department”) to approve, deny, modify, or impose 

conditions on an application for the siting, construction, expansion, or operation of 

LNG terminals.  15 U.S.C. §§ 717b(a), (e)(1), 717a(11) (defining “LNG 

terminal”); Sierra Club v. FERC, 827 F.3d 36, 40-41 (D.C. Cir. 2016) 

(“Freeport”).  FERC will approve an application to construct an export terminal 

unless it finds that the proposal is not in the “public interest.”  15 U.S.C. § 717b(a).  

This “public interest” standard is broad, and requires consideration of conservation 

and environmental impacts.  See Sierra Club v. U.S. Dep’t of Energy, 867 F.3d 

189, 202 (D.C. Cir. 2017).   
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In addition, no entity may export natural gas from the United States without 

approval from the Department.  See 15 U.S.C. § 717b(a).1   

B. National Environmental Policy Act 

NEPA requires an agency to prepare an environmental impact statement 

(EIS) for any “major Federal action[] significantly affecting the quality of the 

human environment.”  42 U.S.C. § 4332(2)(C).  NEPA has two primary functions: 

(1) to “ensure[] that . . . [an] agency, in reaching its decision, will have available, 

and will carefully consider, detailed information concerning significant 

environmental impacts”; and (2) to “guarantee[] that the relevant information will 

be made available to the larger audience that may also play a role in both the 

decisionmaking process and the implementation of that decision.”  Robertson v. 

Methow Valley Citizens Council, 490 U.S. 332, 349 (1989).   

An EIS must consider the environmental effects of a proposed action, 

including effects the action would cause later in time, so long as those effects are 

 

1 Congress transferred all of section 3’s functions to the Department in 1977.  See 

Pub. L. No. 95-91, § 301(b), 91 Stat. 565 (1977).  The Department has transferred 

siting authority to FERC while retaining other section 3 functions.  See R.1005 ¶12 

n.19.   
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reasonably foreseeable.  See 40 C.F.R. §§ 1502.16(a)-(b), 1508.8(b) (2019).2  If 

information relevant to reasonably foreseeable significant adverse impacts is 

incomplete or unavailable, an agency must summarize the relevant credible 

scientific evidence and must nonetheless attempt to evaluate such impacts based on 

theoretical approaches or methods generally accepted in the scientific community.  

Id. § 1502.22(b)(1).  An EIS must also consider the environmental effects of 

connected actions and reasonable alternatives to the proposed action.  Id. §§ 

1502.14, 1508.25(a)(1).     

FERC is the “lead” agency for all NEPA analyses of gas export terminals.  

15 U.S.C. § 717n(b)(1).  FERC has acknowledged export terminals have 

“significant[]” environmental implications, and should be subject to robust 

environmental analysis.  62 Fed. Reg. 30,435, 30,443 (June 4, 1997).   

In addition to NEPA, export terminal projects must comply with other 

environmental laws.  If endangered or threatened species are present in a project 

area, the Endangered Species Act’s regulations require the lead agency to 

 

2 The Council on Environmental Quality recently revised its regulations 

implementing NEPA.  85 Fed. Reg 43,304 (July 16, 2020).  The new regulations 

do not apply here because FERC completed the Project’s EIS before they took 

effect.  See 85 Fed. Reg. 14,470 (March 12, 2020); see also 85 Fed. Reg. at 43,372, 

43,340.  Throughout this brief the Center cites to the 2019 version of the NEPA 

regulations, 40 C.F.R. Parts 1500-1508. 
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informally consult with the National Marine Fisheries Service (“Service”) and Fish 

and Wildlife Service and prepare a biological assessment.  See 50 C.F.R. § 402.12.  

The biological assessment aims to determine whether the project is likely to 

adversely affect any threatened or endangered species or their critical habitat and 

whether additional consultation is needed.  See id. § 402.12(a), (k).   

Several other federal and state agencies must permit specific export terminal 

components.  For example, an applicant must obtain a Clean Water Act permit 

from the Army Corps of Engineers (“Corps”) to discharge dredge and fill material 

into navigable waters, 33 U.S.C. § 1344(a); certification from the State of Alaska 

that the project’s discharges will not violate state water quality standards, 33 

U.S.C. § 1341(a)(1); and Clean Air Act permits from the Alaska Department of 

Environmental Conservation.  See generally 18 AAC 50.  Federal land 

management agencies such as the National Park Service also consult on project 

components that could harm lands and resources they manage.  R.991-1-8–10. 

Although these other permitting agencies retain authority to deny an 

application and/or require additional mitigation, FERC’s NEPA process informs 

and is an important component of their analyses.  Some agencies’ regulations 

expressly state that the underlying project’s NEPA analysis should be the starting 

point for making substantive determinations.  See, e.g., 40 C.F.R. § 230.10(a)(4) 

(NEPA’s alternatives analysis “will in most cases provide the information for the 
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evaluations of alternatives” for Clean Water Act permitting); see also 84 Fed. Reg. 

32,451, 32,451 (July 8, 2019) (Bureau of Land Management will use FERC’s EIS 

to determine whether to grant rights of way across public lands).  

II. FACTUAL BACKGROUND 

A. Developing new fossil fuel resources in the Arctic is incompatible 

with our nation’s climate goals. 

Global warming must stay below 1.5°C to avoid catastrophic climate 

change.  See R.890-16 (citing Intergovernmental Panel on Climate Change, Global 

Warming of 1.5° (2018) (IPCC 2018)).  The United States is a party to the Paris 

Agreement, committing it “to pursue efforts to limit the temperature increase to 

1.5°C above pre-industrial levels.”  Id. at 57-58.  Burning fossil fuels for energy 

emits greenhouse gases (such as carbon dioxide) that contribute to global warming.  

As a result, drastic reductions in fossil fuel use are needed.  To meet a 1.5°C target, 

all undeveloped Arctic fossil fuel sources, including North Slope gas, must be 

treated as “unburnable.”  R.890 (McGlade & Elkins, The geographical distribution 

of fossil fuels unused when limiting global warming to 2°C, 517 NATURE 187 

(2015)).  In addition, global carbon dioxide emissions must be nearly halved from 

2010 levels by 2030 and reach net zero by 2050.  R.890-16 (citing IPCC 2018).  

Yet, the carbon dioxide generated from the United States burning fossil fuels in 

2018 alone consumed as much as a fifth of the country’s total remaining carbon 

budget as it stood then.  Id.  The State of Alaska has acknowledged that it must do 
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its part to address climate change.  To that end, the Mitigation Advisory Group of 

the Governor’s Climate Change Sub-Cabinet developed a series of 

recommendations to reduce statewide emissions of greenhouse gases by 11.7 

million metric tons in 2025.  R.888-34–35.    

B. The Project would commercialize North Slope gas, undermining 

climate goals and causing extensive impacts on Alaska’s 

environment. 

In 2017, the Corporation sought authorization from FERC under Section 3 

of the Natural Gas Act to site, construct, and operate facilities to export Arctic gas 

from Alaska’s North Slope in a massive endeavor called the Alaska LNG Project.  

R.438; R.1005 ¶1; R.438-17 (“one of the largest infrastructure projects ever to be 

constructed in the United States”).  FERC has never before approved a project of 

this size under section 3 of the Natural Gas Act.  R.1005 ¶9.   

The Project’s purpose is to commercialize North Slope gas and bring it to 

foreign markets while also providing some to Alaska users.  R.991-1-3.  Although 

gas deposits were identified on the North Slope nearly fifty years ago, these 

deposits “are over 800 miles from any feasible terminal location and no 

infrastructure currently exists to transport the gas” to market.  R.438-4; DOE/FE 

Order No. 3643 at 26 (May 28, 2015).  Several plans have been proposed to 

commercialize this gas, but none have yet succeeded in constructing the necessary 

infrastructure.  R.438-3.   
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The Project consists of three main components.  First, the Corporation 

proposes building a gas treatment facility on the North Slope to purify gas prior to 

its liquefaction and transport, and two local pipelines to transport raw gas to that 

facility.  R.991-2-2; R.1005 ¶4.   

Second, the Corporation proposes building an 806.9-mile main pipeline from 

the gas treatment plant on the North Slope to the Kenai Peninsula in southern 

Alaska.  R.991-2-12–13; R.1005 ¶20.  Spanning a distance roughly equal to the 

width of Texas, R.1005, Glick Dissent ¶14, the pipeline would bisect the entire 

state.  R.991-1-2.  The Corporation would build 489 new roads to construct and 

maintain the pipeline.  R.991-2-21.  The southernmost portion of the pipeline 

would cross Cook Inlet, and would be laid in the seabed.  Id. at 2-13.     

Third, to store and transport gas, the Corporation proposes building a 

liquefaction plant and marine terminal on the eastern shore of the Cook Inlet in 

Nikiski.  Id. at 2-25.   

In total, the Project’s construction would take place on 35,474 acres of 

land—an area more than three times the size of Manhattan—and leave 16,069 

acres permanently affected.  Id. at 2-1.  
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Id. at 1-2. 

Constructing the various Project facilities would emit 2.2 million metric tons 

of carbon dioxide equivalent (CO2e)3 in greenhouse gases every year during the 

eight-year construction period.  R.1005 ¶214.  Operating the Project would then 

emit 9.91 to 16.3 million metric tons of carbon dioxide equivalent every year of its 

30-year life, representing a 30 to 47 percent increase from Alaska’s total 

greenhouse gas emissions from fossil fuel combustion in 2017.  Id. ¶¶214, 215.  

These numbers do not account for the additional greenhouse gas emissions from 

burning previously uncommercialized gas the Project would export, which FERC 

declined to consider in the EIS.  Annually, these omitted export-related emissions 

would exceed 50 million metric tons of carbon dioxide equivalent—approximately 

the equivalent of thirteen coal-fired power plants.4  FERC did not consider the 

costs associated with the Project’s contribution to accelerated climate change, even 

 

3 To simplify comparisons, the climate-warming effects of various greenhouse 

gases are commonly expressed as carbon dioxide equivalent, i.e., relative to the 

climate-warming effect of carbon over the same timeframe.  See 74 Fed. Reg. 

66,496, 66,519 (Dec. 15, 2009). 
4 2.55 billion cubic feet of gas exported daily, R.1005 ¶5, times 365 days per year 

equals 930.75 billion cubic feet or 930,750,000 MCF of gas.  When burned for 

energy, this quantity of gas would release about 51,018,838 metric tons of carbon 

dioxide equivalent gases, which is comparable to annual emissions from 12.9 coal-

fired power plants.  See EPA, Greenhouse Gas Equivalencies Calculator, 

https://www.epa.gov/energy/greenhouse-gas-equivalencies-calculator (last visited 

Sept. 12, 2021). 
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though FERC calculated its economic benefits.  See e.g., R.991-4-629–41, 4-647–

52, 4-659–61. 

In addition to contributing to climate change, the Project would affect 

Alaska’s environment and people.  FERC estimates 8,225 acres of wetlands would 

suffer permanent affects such as conversion or loss of function, while 3,535 acres 

of wetlands would suffer temporary impacts for up to 30 years.  Id. at 4-233–34; 

id. at 4-1.  The main pipeline would run through or near thirteen different national 

parks, preserves, and wildlife refuges, two state game refuges, and one state park.  

R.991-4-924, 4-286–87.  Compressor stations needed to maintain pipeline pressure 

would burn gas to generate electricity, resulting in sulfur and nitrogen deposition 

that could impair visibility at many of these nearby parks, preserves and refuges.  

See Id. at 2-14, 4-924, 4-955, 4-956–57, Tbl. 4.15.5-18, 4-958–59, Tbl. 4.15.5-19, 

5-42.   

The Project would also affect the critically endangered Cook Inlet beluga 

whale.  Scientists estimate that its population has dwindled to 279 whales and is 

declining at a rate of 2.3 percent per year.  R.1011-71 (citing Shelden & Wade, 

Aerial Surveys, Distribution, Abundance, and Trend of Belugas (Delphinapterus 

leucas) in Cook Inlet, Alaska, June 2018 (2019)).  Due to the Cook Inlet beluga 

whale’s dire status, the Service assigned it a “recovery priority #1,” meaning that 

absent intervention to facilitate recovery, the whale’s extinction is “almost certain 
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in the immediate future.”  Id. at 72 (citing NMFS, Species in the Spotlight Priority 

Actions: 2016–2020 Cook Inlet Beluga Whale Delphinapterus leucas 1 (2015) 

(Species in the Spotlight)).   

Constructing a marine terminal and pipeline across Cook Inlet would require 

pile driving, dredging, trenching, and anchor handling that would increase noise in 

the marine environment.  R.991-4-381–84.  Much of this activity would occur in 

areas where wildlife congregates, including the Cook Inlet beluga whale’s critical 

habitat.  Id. at O-22, O-97, Fig. 7.4.1-1; O-108.  Construction would occur only 

during the summer when the Cook Inlet is free of sea ice, which overlaps with the 

entire population’s use of the area for rearing their young.  Id. at O-22, O-100, O-

102, O-104–5, O-108.  Even after construction’s completion, ships would frequent 

the marine terminal to transport the gas to market and further increase noise in the 

marine environment; large vessel traffic levels in Cook Inlet would rise 42 to 74 

percent.  Id. at 4-393. 

C. A divided FERC approved the Project without conducting a 

detailed analysis of any alternative, despite its significant impacts. 

FERC prepared an EIS to assess the Project’s anticipated environmental 

impacts and to determine whether the Project is in the public interest.  R.991-1–3; 

85 Fed. Reg. 14,470 (March 12, 2020).  The EIS concludes that all alternatives to 

the Project either would not fulfill the Project’s purposes, would not be feasible, or 

would not offer significant environmental advantages over the Corporation’s 
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proposal.  R.991-3-6–49.  As a result, FERC analyzed only the Project in detail.  

FERC also did not consider a no action alternative in detail.  Instead, the agency 

claimed that if it selected the no action alternative, “[the Corporation] or other 

applicants would likely develop a new project to transport gas from the North 

Slope for export and in-state delivery.”  Id. at 3-3.  FERC believed environmental 

impacts from other pipeline projects “would likely be comparable,” and therefore 

that a no action alternative would “provide no significant environmental 

advantage” over the Project.  Id. 

The EIS acknowledges the Project will have significant adverse effects on 

permafrost, wetlands, forests, and caribou, and could have significant impacts on 

the air quality and visibility at several national parks, preserves, and refuges.  Id. at 

ES-7; R.1005 ¶25.  For many of these environmental values, the EIS does not 

describe how much—if at all—the pipeline project’s adverse impacts might be 

mitigated.  For example, FERC deferred consideration of air pollution controls to 

the State of Alaska despite the potential for significant impacts.  R.991-4-943–44 

(stating full analysis would be completed as part of state permitting process); see 

also id. at 4-943, 4-972 (acknowledging the Corporation had not provided a 

mitigation strategy to affected federal land managers); R.996-2. 

The Center and the Corps pointed out that compared to Project data provided 

for the EIS, the Corporation reported over 1,000 additional acres of permanent 
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wetland impacts to the Corps.  Id. at 4-233–34; R.1011-104–5.  The EIS does not 

analyze these impacts, but states FERC “reviewed” the discrepancies “and 

concluded that they do not change any of our conclusions regarding impact 

significance.”  Id. at 4-234. 

Commenters and the Environmental Protection Agency urged FERC to wait 

for more complete information and mitigation plans before issuing a final order.  

See R.877-1; R.996-2 (recommending that the Corporation’s completed wetlands 

mitigation plan for the Corps be included in FERC’s final order and reiterating 

concerns about the magnitude of wetland impacts).   

On May 21, 2020, a divided FERC adopted the EIS’s findings and 

conditionally approved the Corporation’s permit without waiting for complete 

mitigation plans and without completing consultation under the Endangered 

Species Act.  R.1005 ¶¶29, 30, 137, 250.  Despite finding that the Project would 

cause significant adverse effects on numerous environmental resources, FERC 

concluded it would be in the public interest.  Id. ¶251.  Then-Commissioner Glick 

dissented, “Rather than wrestling with the [] Project’s significant adverse impacts, 

today’s order makes clear that the Commission will not allow these impacts to get 

in the way of its outcome-oriented desire to approve the Project.”  Id., Glick 

Dissent ¶1.   
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III. PROCEDURAL HISTORY 

The Center filed a timely request for rehearing with FERC on June 22, 2020.  

R.1011.  FERC denied the request on September 11, 2020.  R.1023.  Then-

Commissioner Glick dissented again, criticizing FERC’s failure to address the 

significance of the Project’s greenhouse gas emissions or explain how it considered 

the Project’s significant adverse effects in making its public interest determination.  

Id., Glick Dissent ¶¶2-3. 

SUMMARY OF ARGUMENT 

Despite NEPA’s mandate to consider a “no action” alternative and a history 

of failed attempts to commercialize North Slope gas, FERC assumed a similar 

project will be built even if this Project is rejected.  FERC relied on this 

indefensible assumption to conclude that a “no action” alternative would not have 

significant environmental benefits and end its consideration of this alternative.  

Part II.  

FERC’s failure to evaluate the impact of greenhouse gas emissions violated 

40 C.F.R. § 1502.22(b)(4), which requires use of “methods generally accepted in 

the scientific community.”  The social cost of carbon protocol is such a method, 

and FERC’s refusal to use it was arbitrary.  Part III.  

FERC violated 40 C.F.R. § 1502.25(a) by refusing to consider the 

greenhouse gas impacts of the Department’s authorization of exports from the 
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Project, even though both agencies’ licenses are plainly “interdependent parts of a 

larger action [that] depend on the larger action for their justification.”  Part IV.  

FERC failed to adequately consider the Project’s impacts on the critically 

endangered Cook Inlet beluga whales.  FERC did not take a hard look at the 

impacts of noise pollution from Project-related vessel traffic, nor at the cumulative 

impacts on these whales from the Project and other known activities.  Part V.  

FERC violated 40 C.F.R. § 1502.14(a)’s mandate to “[r]igorously explore 

and objectively evaluate all reasonable alternatives” when it provided a cursory 

analysis of each reasonable alternative that ignored their unique impacts on most 

environmental resources.  Epitomizing these failures, FERC arbitrarily rejected a 

reasonable alternative that would reroute the pipeline to avoid sensitive and 

pristine habitat without adequately considering its environmental benefits.  Part VI.  

FERC did not take a hard look at the Project’s impacts on wetlands, as it 

unreasonably failed to explain why it estimated the Project would permanently 

impact 1,300 fewer acres of wetlands than the Corps.  Part VII.    

FERC violated section 3 of the Natural Gas Act by approving the Project 

without taking a hard look at environmental impacts and rigorously exploring 

alternatives.  Part VIII. 
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STANDING 

Petitioners Center for Biological Diversity and Sierra Club are non-profit 

organizations with missions germane to the Project’s impacts whose members live, 

work, and recreate in areas that will be affected by the construction and operation 

of the Project.  See Exs. 1 to 5.  This Court can redress the harm to these 

organizations and their members by vacating and remanding the Order to FERC.  

See Sierra Club v. FERC, 867 F.3d 1357, 1365–66 (D.C. Cir. 2017).  

ARGUMENT 

I. STANDARD OF REVIEW 

This Court must set aside FERC’s decision “as arbitrary and capricious if it 

is not the product of reasoned decisionmaking.”  Del. Riverkeeper Network v. 

FERC, 753 F.3d 1304, 1313 (D.C. Cir. 2014) (quoting Motor Vehicle Mfrs. Ass’n 

of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).  In 

reviewing the agency’s decision, the Court must determine whether FERC has 

“examine[d] the relevant data” and made “a rational connection between the facts 

found and the choice made.”  State Farm, 463 U.S. at 31, 43 (citation omitted).  A 

decision is arbitrary and capricious if the agency “entirely failed to consider an 

important aspect of the problem, offered an explanation for its decision that runs 

counter to the evidence before the agency, or is so implausible that it could not be 

ascribed to a difference in view or the product of agency expertise.”  Id.    
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This Court “owes no deference” to FERC’s “interpretation of NEPA or [its 

implementing] regulations because NEPA is addressed to all federal agencies and 

Congress did not entrust administration of NEPA” to FERC alone.  Grand Canyon 

Trust v. FAA, 290 F.3d 339, 342 (D.C. Cir. 2002). 

II. FERC FAILED TO EVALUATE A TRUE “NO ACTION” 

ALTERNATIVE. 

NEPA always requires that an EIS include a no action alternative.  40 C.F.R. 

§ 1502.14(d).  “‘[N]o action’ . . . mean[s] the proposed activity would not take 

place, and the resulting environmental effects from taking no action would be 

compared with the effects of permitting the proposed activity or an alternative 

activity to go forward.”  See 46 Fed. Reg. 18,026, 18,027 (Mar. 23, 1981).   

Nothing like this Project has ever been developed to transport historically 

uncommercialized North Slope gas to market.  Nevertheless, the EIS concludes 

that if FERC does not approve the Project, another such project with similar 

environmental effects would likely be developed.  R.991-ES-6.  Accordingly, the 

EIS states the no action alternative “provides no significant environmental 

advantage” over the Project and dismisses it from further consideration.  Id.  These 

conclusions are arbitrary and unsupported.  FERC’s failure to acknowledge or 

evaluate a true no action alternative in the EIS violates NEPA and skews its public 

interest assessment under the Natural Gas Act. 
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There is no factual support for FERC’s conclusion that even if it were to 

choose the no action alternative for the Project, a similar project featuring both 

export and in-state delivery would likely be developed.  See id. at 3-3.  North Slope 

gas is over 800 miles from any feasible export terminal location, and no 

infrastructure currently exists to transport it for sale.  Supra p. 9; R.991-3-3 

(“Despite abundant supplies of natural gas on the North Slope, most of the state’s 

gas production cannot be brought to market due to a lack of natural gas pipeline 

infrastructure.”).  Moreover, FERC would have the same jurisdiction over any 

proposal to build a similar gas export facility that it does here.  By apparently 

assuming FERC would approve any similar future proposal, the EIS erroneously 

minimizes the significance of the decision FERC faced here.   

In its Orders regarding the Project, FERC does not defend the EIS’s 

conclusion that a similar project with similar environmental effects will likely be 

developed if FERC does not approve this Project.  Instead, FERC asserts that the 

EIS enables “a meaningful comparison of the effects that would be avoided under a 

no action alternative” anyway, because it describes the existing states of 

environmental resources and the impacts of the Project.  R.1005 ¶36; R.1023 ¶38 

(same).  But the EIS explicitly asserts impacts like those associated with the 

Project would not be avoided in a no action scenario.  R.991-3-3 (stating a 

replacement project would likely be developed and “[b]ecause the impacts for any 
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replacement project capable of exporting similar volumes are likely to be 

comparable to those [of the Project] . . . the No Action alternative is also not likely 

to provide a significant environmental advantage”); id. at ES-6.  As such, it 

remains unclear that FERC understood the environmental significance of forgoing 

the no action alternative at the time of its decision, which is both an essential 

purpose of NEPA analysis and a necessary condition for the reasoned public 

interest assessment the Natural Gas Act requires.  See R.1023, Glick Dissent ¶3 

(condemning FERC’s failure to explain how it considered significant adverse 

impacts “or why it found that the Project satisfies the public interest standard 

notwithstanding those impacts”). 

Even if FERC later recognized its conclusions about the no action alternative 

as erroneous, that would not remedy the error that those conclusions misled the 

public and disguised the proposal’s true significance.  See N. Carolina Wildlife 

Fed’n v. N. Carolina Dep’t of Transp., 677 F.3d 596, 604–05 (4th Cir. 2012) 

(agency cannot cure inaccuracies in an EIS’s no action analysis by admitting to 

them in litigation because the public was already deprived of its opportunity to 

play a role in the decision-making process).  FERC’s failure to analyze a true no 

action alternative violated NEPA’s plain requirements and thwarted one of the 

statute’s primary goals: fostering robust public participation in the decision.   
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III. FERC FAILED TO CONSIDER THE SIGNIFICANCE OF THE 

PROJECT’S SUBSTANTIAL DIRECT GREENHOUSE GAS 

EMISSIONS. 

 FERC’s treatment of greenhouse gas emissions violated NEPA for the 

reasons explained in Vecinos para el Bienestar de la Comunidad Costera v. FERC, 

6 F.4th 1321, 1329 (D.C. Cir. 2021).  The facts here are indistinguishable from 

those in Vecinos. 

 Operating the Project will emit at least 9.91 million tons per year of carbon 

dioxide equivalent in greenhouse gases.  R.1005 ¶213.  FERC asserted it had 

“neither the tools nor the expertise” to determine whether these emissions were 

“significant” or evaluate any of their “potential resulting effects.”  Id. ¶216; R.1023 

¶78.  But NEPA does not allow an agency to simply throw up its hands.  Where an 

agency claims to have incomplete information, it must evaluate impacts “based 

upon” approaches or methods “generally accepted in the scientific community.”  40 

C.F.R. § 1502.22(b)(4).  Numerous commenters argued that one such method for 

evaluating the impact of greenhouse gas emissions was the “social cost of carbon.”  

See, e.g., R.872-4–5; R.888-35–36; R.893-2–21; R.1011-45–50.  In discussing 

greenhouse gases, however, FERC entirely failed to acknowledge section 1502.22.  

FERC acted arbitrarily in refusing to evaluate the impact of greenhouse gas 

emissions and failing to address whether there was a generally accepted method for 

doing so.  Vecinos, 6 F.4th at 1329. 
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A. Where an agency claims that information is unavailable, NEPA 

requires the agency to use “generally accepted” methods to 

evaluate impacts. 

As in Vecinos, FERC here stated it lacked the tools to evaluate the impact of 

greenhouse gas emissions, and explicitly disclaimed having provided any such 

analysis.  Id. at 1328; R.1005 ¶¶43, 216; R.1023 ¶¶77-78, 80.  While FERC’s Order 

(but not the EIS) purports to “provide context” for Project emissions by expressing 

them as percentages of Alaska’s and the United States’ emission totals, P.1005 

¶215, FERC does not contend comparing Project emissions to these emissions 

inventories is a generally accepted method of evaluating the Project’s impacts.  In 

fact, FERC explicitly states these comparisons did not constitute any evaluation of 

the significance or impact of Project emissions.  Id., ¶216.  FERC mistakenly 

asserted it did not have “either the ability to determine discrete resources impacts or 

an established target to compare [greenhouse gas] emissions against,” and that 

without either of these, evaluating the significance of greenhouse gas emissions was 

impossible.  Id.; id. ¶43 (complaining “there is no universally-accepted 

methodology for evaluating the project’s impacts on climate change.”); R.1023 

¶¶77–78 (explaining that notwithstanding the provided juxtapositions with state and 

federal emission totals, FERC “cannot assess” and “cannot determine” the 
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“significance” of Project greenhouse gas emissions).5 

NEPA provides clear instructions for agencies when missing information 

impedes evaluation of impacts.  Where “the means to obtain” information relevant 

to impacts “are not known,” an agency shall “evaluat[e] such impacts based upon 

theoretical approaches or research methods generally accepted in the scientific 

community.”  40 C.F.R. § 1502.22(b)(4).  This regulation reflects the fact that 

“[a]gencies are often called upon to confront difficult administrative problems 

armed with imperfect data.”  Montana Wilderness Ass’n v. McAllister, 666 F.3d 

549, 559 (9th Cir. 2011).  In such circumstances, “the proper response to that 

problem is for [the agency] to do the best it can with the data it has, not to ignore 

the [issue] completely.”  Id. 

B. FERC ignored its obligation to use methods generally accepted in 

the scientific community. 

The Center and others called FERC’s attention to section 1502.22 and 

 

5 Nor could FERC have argued that comparing Project emissions with state and 

national totals constituted an evaluation of significance and impact.  See Ctr. for 

Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1216 

(9th Cir. 2008) (agency violated NEPA by disclosing tons of emissions without 

discussing “the actual environmental effects resulting from those emissions.”).  

Observing that emissions here are a small portion of regional or national totals 

does not illustrate their impact, id.; even a “very small portion” of a “gargantuan 

source of . . . pollution” may “constitute[] a gargantuan source of . . . pollution on 

its own terms.”  Sw. Elec. Power Co. v. EPA, 920 F.3d 999, 1032 (5th Cir. 2019). 
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explained that one method for evaluating the impact of greenhouse gas emissions 

“generally accepted in the scientific community” is the social cost of carbon. 

R.1011-48; R.888-35 & 35 n.223.  The social cost of carbon “is the monetized 

damages associated with an incremental increase in carbon emissions in a given 

year. It is intended to include (but is not limited to) changes in net agricultural 

productivity, human health, property damages from increased flood risk, and the 

value of ecosystem services due to climate change.”  R.888 (Interagency Working 

Group on Social Cost of Greenhouse Gases, Technical Support Document at 3 

(Aug. 2016)).  

Here, as in Vecinos, FERC’s EIS, Order, and Rehearing Order all entirely 

ignored section 1502.22 when discussing greenhouse gases, notwithstanding these 

comments.  FERC therefore “failed to respond to significant opposing viewpoints 

concerning the adequacy of its analyses of the projects’ greenhouse gas emissions,” 

rendering FERC’s “analyses deficient under NEPA and the APA.”  Vecinos, 6 F.4th 

at 1329 (citation omitted). 

 FERC complains there is no “universally accepted” method for evaluating 

greenhouse gas impacts, R.991-4-1222; R.1005 ¶43, but neither NEPA nor 

administrative law permit FERC to restrict itself to only universally, as opposed to 

generally, accepted methodologies.  Vecinos, 6 F.4th at 1328.  And what matters is 

acceptance specifically within the scientific community.  Id. at 1329 (quoting 40 
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C.F.R § 1502.21(c)(4)).6  Although FERC observed, here and in Vecinos, that 

Executive Order 13,783 “withdrew” select technical documents on the social cost of 

carbon, see R.991-CC-615; Vecinos, 6 F.4th at 1329,7 this executive action “did not 

and could not erase the scientific and economic facts” underlying it; “the President 

did not alter by fiat” what is generally scientifically accepted.  Cal. v. Bernhardt, 

472 F.Supp.3d 573, 611 (N.D. Cal. July 15, 2020).  As Vecinos noted, the only time 

FERC actually addressed this issue, FERC explicitly declined to dispute that the 

social cost of carbon protocol “is generally accepted in the scientific community,” 

despite noting the official withdrawal of the technical support documents.  Vecinos, 

6 F.4th at 1329 (citation omitted). 

Here, FERC stated that it was rejecting social cost of carbon for reasons 

FERC had provided in other dockets—reasons FERC did not enumerate here. 

R.1005 ¶¶43, 216 n.311; R.1023 ¶80.  But the other dockets FERC cites merely 

restate the criticisms Vecinos correctly held were irrelevant to the 1502.22 inquiry 

and obligation.  As Vecinos explained: 

 

6 The 2019 version of this regulation applicable here is numbered 40 C.F.R. § 

1502.22(b)(4).  See supra footnote 2.   
7 These documents have since been reinstated. Interagency Working Group on 

Social Cost of Greenhouse Gases, Technical Support Document: Social Cost of 

Carbon, Methane, and Nitrous Oxide” (Feb. 2021), available at 

https://www.whitehouse.gov/wp-

content/uploads/2021/02/TechnicalSupportDocument_SocialCostofCarbonMethan

eNitrousOxide.pdf (last visited Sept. 9, 2021).  
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if the protocol is a generally accepted method for estimating the impact 

of greenhouse gas emissions—as the Commission has previously 

declined to dispute, … —and if Petitioners’ reading of 40 C.F.R. § 

1502.21(c) [formerly 1502.22(b)] is correct, then the Commission may 

have been obligated to use the social cost of carbon protocol in its EIS, 

notwithstanding its concerns that no consensus exists as to an 

appropriate discount rate, that the tool provides a dollar estimate but 

does not measure the actual incremental impacts of a project on the 

environment, and that there are no established criteria for evaluating 

whether a given monetary cost is “significant.” 

 

6 F.4th at 1329 (internal citation omitted). 

 FERC concedes that this Project will directly emit at least 9.91 million tons 

per year of carbon dioxide equivalent, increasing Alaska’s fossil-fuel emissions by 

at least 30 percent.  R.1005 ¶¶214–215.  NEPA requires a hard look at the impact 

and significance of those emissions.  FERC’s refusal to provide that look, including 

the refusal to address whether any method generally accepted by the scientific 

community would enable FERC to do so, violated NEPA.  See also id., Glick 

Dissent ¶17 (noting FERC is “hiding the ball by refusing to assess the significance 

of the Project’s climate impacts.”). 

IV. FERC REFUSED TO CONSIDER THE PROJECT’S FULL IMPACTS 

ON THE CLIMATE BECAUSE IT UNLAWFULLY SEGMENTED 

THE ENVIRONMENTAL REVIEW. 

 FERC violated NEPA by failing to analyze the climate impacts of gas 

production and use caused by the Project’s commercialization of previously isolated 

North Slope gas.  As FERC acknowledged, existing infrastructure on the North 

Slope currently produces over eight billion cubic feet per day of gas, which is 
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reinjected into the ground because there is no way to deliver it to market.  R.991-4-

1160.  The Project would transport this gas to consumers for the first time.  FERC 

also recognized that expanded facilities at two North Slope drilling areas, the Point 

Thomson Unit and the Prudhoe Bay Unit, would be integral to or built as a result of 

the Project.  Id. at 4-1159; id. at 4-1160 (“Three new production wells would be 

drilled” and “one existing gas injection well would be converted to a production 

well” at the Point Thomson Unit); id. at 4-1162 (“About 10 new production and 

injection wells could be drilled after the [] Project is commissioned to enhance gas 

recovery at the” Prudhoe Bay Unit).  Yet the EIS fails to account for greenhouse 

gas emissions from this induced gas production activity (upstream emissions).  

Similarly, FERC refused to consider the climate impacts of burning the gas the 

Project will commercialize (downstream emissions).  This is a glaring oversight 

because the greenhouse gas emissions from burning up to 3.9 billion cubic feet of 

gas per day that the Project would transport would exceed 75 million metric tons of 

carbon dioxide equivalent annually (comparable to twenty coal-fired power 

plants).8 

 

8 While the Project would export up to 2.55 billion cubic feet of gas daily, it would 

transport up to 3.9 billion cubic feet.  R.1005 ¶¶1, 5.  3.9 billion cubic feet times 

365 days per year is 1,423.5 billion cubic feet or 1,423,500,000 MCF of gas.  

When burned for energy, this gas would release about 78,028,811 metric tons of 

carbon dioxide equivalent gases, which is comparable to annual emissions from 

19.7 coal-fired power plants.  See supra footnote 4. 
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 FERC contends greenhouse gas emissions upstream and downstream of the 

Project are caused by the Department’s parallel authorization, and thus outside the 

EIS’s purview.  R.1023 ¶¶89-90.  This argument rests entirely on this Court’s 

decision in Freeport, which held that the Department has “exclusive authority over 

the export of natural gas as a commodity.”  827 F.3d at 40; see R.1005 ¶¶40-41; 

R.1023 ¶¶89-90.  However, Freeport explicitly declined to address whether the 

Department’s approval could be “segmented” from FERC’s, or the impact of 

FERC’s obligation to “lead” inter-agency NEPA review for federal authorizations 

under the Natural Gas Act.  Id. at 45.  Only after putting those issues aside did 

Freeport conclude the Department’s approval of exports was an intervening cause 

that severed the chain connecting FERC’s approval to effects of export-induced gas 

production and use.  Id. at 48.  This Court has never considered whether FERC has 

improperly segmented its NEPA analysis by refusing to consider the indirect 

climate impacts of an LNG project or impermissibly shirked its role as the agency 

responsible for leading environmental review under the Natural Gas Act, even in 

subsequent decisions discussing Freeport.  Sierra Club v. FERC, 827 F.3d 59 (D.C. 

Cir. 2016); EarthReports, Inc. v. FERC, 828 F.3d 949 (D.C. Cir. 2016); Sierra Club 

v. FERC, 867 F.3d 1357 (D.C. Cir. 2017) (“Sabal Trail”).  

 “An agency impermissibly ‘segments’ NEPA review when it divides 

connected, cumulative, or similar federal actions into separate projects and thereby 
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fails to address the true scope and impact of the activities that should be under 

consideration.”  Del. Riverkeeper, 753 F.3d at 1313.  Connected and cumulative 

actions are relevant here.  “Actions are ‘connected’ if they trigger other actions, 

cannot proceed without previous or simultaneous actions, or are ‘interdependent 

parts of a larger action and depend on the larger action for their justification.’”  Id. 

at 1309 (quoting 40 C.F.R. § 1508.25(a)(1)).  “Cumulative” actions “have 

cumulatively significant impacts and should therefore be discussed in the same 

impact statement.”  Id. (quoting 40 C.F.R. § 1508.25(a)(2)).  

 The purpose of analyzing these actions together is to “ensure[]” a federal 

agency “can assess the true costs of an integrated project when it is best situated to 

evaluate different courses of action and mitigate anticipated effects.”  City of Boston 

Delegation v. FERC, 897 F.3d 241, 251–52 (D.C. Cir. 2018) (citation omitted).  

Prohibiting segmentation “prevents agencies from dividing one project into 

multiple individual actions each of which individually has an insignificant 

environmental impact, but which collectively have a substantial impact,” and 

furthers NEPA’s goal of instilling “a more comprehensive approach so that long 

term and cumulative effects of small and unrelated decisions could be recognized, 

evaluated and either avoided, mitigated, or accepted as the price to be paid for the 

major federal action under consideration.”  Del. Riverkeeper, 753 F.3d at 1314 

(internal quotations omitted). 
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 While Freeport did not address segmentation, the rule against segmentation 

plainly prohibits FERC’s efforts to sharply divide its action from the Department’s. 

Id. at 1313.  That rule has particular force here, where Congress specifically 

required that FERC “shall act as the lead agency for the purpose of coordinating all 

applicable Federal authorizations and for the purposes of complying with [NEPA].”  

15 U.S.C. § 717n(b)(1) (emphasis added); see 40 C.F.R. § 1501.5(a) (“A lead 

agency shall supervise the preparation of an [EIS],” referring to one EIS that 

encompasses the interdependent actions of multiple agencies (emphasis added)). 

 Requiring a single EIS that considers the full impact of both FERC and the 

Department’s connected actions would further the purposes of the segmentation 

rule.  Evaluating the actions separately risks “foreclos[ing] the opportunity to 

consider alternatives,” such as whether, in light of the totality of impacts, a lower-

capacity alternative would better serve the public interest.  Del. Riverkeeper, 753 

F.3d at 1315 (quoting Taxpayers Watchdog, Inc. v. Stanley, 819 F.2d 294, 298 

(D.C. Cir. 1987)).  Such an alternative would reduce both construction impacts 

within FERC’s purview and indirect gas production and use impacts that Freeport 

attributed to the Department—an overarching environmental benefit that neither 

agency could evaluate without a comprehensive approach.  See id. at 1314; R.890-

65 (“FERC failed to examine alternatives that would reduce the overall amount of 

activity under the project and thus lessen the overall environmental impacts, such 
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as reducing the amount of LNG to be exported, the amount of gas to be processed 

into LNG . . . .”).  Here, FERC rejected several alternatives that could have reduced 

the Project’s greenhouse gas emissions and other environmental impacts because 

they were either incapable of supporting the proposed gas volumes, or would 

require modification with associated environmental harms to do so.  R.991-3-4 

(modified “ASAP project” and “Qilak LNG” project); id. at 3-18 (use of existing 

pipeline infrastructure as suggested by the Environmental Protection Agency); id. at 

3-40–45 (alternative liquefaction facility at Port MacKenzie that would not cross 

Cook Inlet).  Relatedly, FERC rejected the alternative of replacing gas-fired 

compressors with electric equipment, id. at 3-33, which the agency might have 

agreed was appropriate if it had not ignored the full scope of the Project’s harm to 

the climate.   

  Thus, while Freeport held that FERC had no authority to deny a proposal for 

export infrastructure based on the impacts of exporting gas, the NEPA and Natural 

Gas Act questions explicitly avoided by Freeport require FERC to include such 

impacts in its NEPA analysis to facilitate a holistic review of project impacts, 

alternatives, and mitigation options.  Congress, in enacting NEPA, recognized the 

value of a comprehensive analysis.  In the context of gas exports, Congress 

specifically instructed FERC, as “lead” agency, to provide that analysis.  15 U.S.C. 

§ 717n(b)(1).  Analysis of the Department’s connected action is essential for a 
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complete picture to inform the Department’s decisionmaking.  This comprehensive 

information is also essential to inform FERC’s decisionmaking, even if FERC has 

“no ability to prevent” gas exports, Freeport, 827 F.3d at 47.  FERC may decide, 

when confronted with the total impact of direct and indirect effects, including the 

additional North Slope gas production that FERC acknowledges will occur as a 

result of the Project, R.991-4-1159–63, to require additional mitigation or 

modifications to the infrastructure within FERC’s authority to reduce this impact.   

 FERC mistakenly argues the rule against segmentation only applies to 

actions proposed by a single agency.  R.1023 ¶90.  FERC offers no textual or policy 

justification for this assertion.  And this Court rejected the argument in Sierra Club 

v. U.S. Army Corps of Eng’rs, 803 F.3d 31 (D.C. Cir. 2015), concerning an oil 

pipeline.  That pipeline required separate authorizations from the Corps, Bureau of 

Indian Affairs, and Fish and Wildlife Service.  Id. at 35–36.  This Court stated these 

federal actions were connected within the meaning of Delaware Riverkeeper.  Id. at 

51.  More broadly, this Court explained that NEPA and Delaware Riverkeeper 

prohibit segmentation where, as here, “the entire project at issue is subject to federal 

review,” id. at 50, without suggesting that any individual agency must have 

jurisdiction over the entire project.  

 Here, FERC’s authorization of infrastructure and the Department’s 

authorization of exports were “interdependent parts of a larger action [that] depend 

USCA Case #20-1379      Document #1913923            Filed: 09/13/2021      Page 47 of 115



 35 

on the larger action for their justification.”  40 C.F.R. § 1508.25(a)(1)(iii).  The 

agencies’ consideration was contemporaneous.  See City of Boston Delegation v. 

FERC, 897 F.3d 241, 252 (D.C. Cir. 2018).  The export authorization “would be 

pointless” without the infrastructure needed to effectuate exports.  Freeport, 827 

F.3d at 45.  Conversely, nothing suggests that the Project infrastructure would be 

built without the export authorizations.  

 FERC incorrectly concluded that its construction authorization and the 

Department’s license to export gas to nations that have not entered free trade 

agreements with the United States are not “connected actions” for purposes of 

NEPA review because the Project could proceed and export gas to countries with 

free trade agreements.  R.991-CC-612.  However, this Court rejected a similar 

argument in Delaware Riverkeeper, making clear that one project’s ability to 

proceed absent the approval of other connected actions does not excuse FERC from 

considering the effects of the connected actions together.  753 F.3d at 1312, 1316–

18, 1320 (remanding to FERC for further consideration of segmented projects, 

where FERC argued it could segment review of upgrades to distinct segments of a 

gas pipeline because each project stands on its own and provides gas to different 

customers).  As in Delaware Riverkeeper, FERC has not shown that the Project 

“was driven by independent financial considerations apart from” the opportunity to 

export to countries without free trade agreements.  Id. at 1316. 
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 Finally, FERC’s invocation of Freeport ignores that a purpose of the Project 

is to deliver gas to in-state users, through proposed interconnects along the pipeline. 

R.991-1-3, 4-1164–65.  Indeed, FERC maintained that any alternative to the Project 

would need to satisfy this purpose, id. at 3-3, and rejected alternatives that would 

not.  Id. at 3-1, R.1023 ¶39.  In-state use of gas does not implicate the Department’s 

exclusive authority over exports, but a foreseeable indirect effect of such in-state 

use will be the production and use of additional gas volumes.  Sabal Trail, 867 F.3d 

at 1373; R.1011-60-61.  While FERC does not estimate any specific volume of in-

state deliveries, the Corporation predicts that the Project will induce so much 

additional gas use that “by the 2048-2053 period, total Alaska natural gas domestic 

consumption . . . will be about 10% higher” than if it is not built.  R.438-17–18. 

 The Department is currently preparing a supplemental EIS to evaluate the 

Project’s indirect emissions, 86 Fed. Reg. 35,280 (July 2, 2021), which FERC could 

potentially incorporate in its own review on remand.  However, FERC had an 

independent obligation to evaluate these emissions before approving the Project. 

V. FERC FAILED TO TAKE A HARD LOOK AT THE PROJECT’S 

IMPACTS ON CRITICALLY ENDANGERED COOK INLET 

BELUGA WHALES. 

Cook Inlet beluga whales are struggling to survive.  New information 

reveals this critically endangered species is suffering rapid population decline.  
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With just 279 of these whales remaining, the Service9 considers them one of eight 

species most at risk of extinction if existing threats are not dramatically decreased.  

R.982 (NMFS, Aerial Surveys, Distribution, Abundance, and Trend of Belugas 

(Delphinapterus leucas) in Cook Inlet, Alaska, June 2018 at 70–71 (2019)); R.890 

(Species in the Spotlight).  The Service lists reducing human-caused noise 

pollution in Cook Inlet as the number one priority to stabilize the population 

decline and promote the species’ recovery.  R.890 (Species in the Spotlight).  And 

it considers noise from tugboats and cargo/tanker vessels as the number one and 

number two noise sources of highest concern, respectively.  R.890 (NMFS, 

Recovery Plan for the Cook Inlet Beluga Whale (Delphinapterus leucas) at III-11 

(Recovery Plan)).  

FERC admits the Project will increase threats to Cook Inlet belugas, 

including by increasing noise pollution from vessel traffic.  Indeed, FERC 

acknowledges the Project could expand large vessel traffic in the inlet by upwards 

of 74 percent.  R.991-4-427.  FERC also admits “[n]oise is a key factor in beluga 

health” and “[i]t has been suggested that the decline of beluga populations is due to 

shipping traffic.”  Id. at 4-492 (emphasis added).  Yet FERC failed to take a hard 

 

9 The Service is an agency within the Department of Commerce with delegated 

authority to protect and manage the fish, marine mammals, and other marine 

resources of the United States.  See 50 C.F.R. Parts 200–299. 
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look at the impacts of Project-related vessel noise on the species.  FERC also failed 

to properly consider cumulative impacts.  Its EIS is therefore unlawful.    

It is particularly important that FERC examine these impacts carefully 

because the EIS is the only point at which any agency must examine the impacts of 

vessel noise from the Project on Cook Inlet belugas in combination with all 

unrelated ongoing or projected activities.  See, e.g., San Luis & Delta-Mendota 

Water Auth. v. Jewell, 747 F.3d 581, 650 (9th Cir. 2014) (noting differences 

between the consultation process required by the Endangered Species Act and 

NEPA’s EIS requirements); 54 Fed. Reg. 40,338, 40,342 (Sept. 29, 1989) (Service 

does not consider cumulative impacts in evaluating whether the standards of the 

Marine Mammal Protection Act are satisfied in issuing incidental take 

authorizations).  

A. FERC failed to take a hard look at impacts to Cook Inlet belugas 

from vessel noise. 

This Project will involve hundreds and potentially thousands of vessel trips 

each year.  During the seven years of construction, the Project will use a variety of 

vessels, including barges, work and survey boats, and tractor and ocean-going tugs, 

comprising hundreds of vessel trips through Cook Inlet each year.  See R.991-4-

191; id. at L-13–20.  Once operational, LNG tankers would travel through Cook 

Inlet year-round, calling on the liquefaction facilities 204 to 360 times per year for 

30 years.  Id. at 4-427, 1-10.  FERC acknowledges this would constitute “a 42- to 

USCA Case #20-1379      Document #1913923            Filed: 09/13/2021      Page 51 of 115



 39 

74-percent increase in large ship traffic in Cook Inlet.”  Id.  Up to five assist tugs 

would be used for each LNG tanker, including for docking and undocking, vessel 

escorts, and ice management.  Id.  This means each year, up to 2,160 vessels could 

make round trips to and from the liquefaction facility—360 LNG tankers and 1,800 

tugboats.   

FERC failed to take a hard look at the impacts of noise from these vessels on 

Cook Inlet belugas.  Its failure to do so is the very definition of “fail[ure] to 

consider an important aspect of the problem.”  See State Farm, 463 U.S. at 43. 

The best available science demonstrates “[b]eluga whales are known to be 

among the most adept users of sound of all marine mammals, using sound rather 

than sight for many important functions, especially in the highly turbid waters of 

upper Cook Inlet.”  76 Fed. Reg. 20,179, 20,203 (Apr. 11, 2011).  Belugas “use 

sound to communicate, locate prey, and navigate, and may make different sounds 

in response to different stimuli.”  Id.  Due to the importance of quiet areas for the 

whale’s survival and recovery, the Service designated “[w]aters with in-water 

noise below levels resulting in the abandonment of critical habitat areas by Cook 

Inlet beluga whales” as one of the features essential to the species’ conservation.  

Id.   

The science also demonstrates that the unique Cook Inlet environment 

“enhances the potential for negative effects when anthropogenic sources of noise 
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are introduced into C[ook] I[nlet] beluga habitat,” R.890 (Recovery Plan at III-11), 

and that—in contrast to species like humpback whales whose range spans from 

Alaska to Central America—Cook Inlet belugas are especially sensitive to noise 

pollution because the inlet is their only habitat and their range within it is 

constricting.  See, e.g., R.890 (M. Castellote et al., Anthropogenic Noise and the 

Endangered Cook Inlet Beluga Whale, Delphinapterus leucas: Acoustic 

Considerations for Management at 63 (Castellote et al.)) (Cook Inlet belugas “are a 

small, geographically and genetically isolated population with strong site fidelity, 

making them particularly vulnerable to anthropogenic impacts”); R.890 (Recovery 

Plan at I-2) (discussing range contraction).  

The Project will increase vessel traffic and associated noise in the Cook Inlet 

beluga whale’s only habitat, including federally designated critical habitat.  See 

R.991-O-97.  And it will do so at times of year when the whales are engaging in 

essential behaviors, such as feeding and reproduction.  See, e.g., id. at 4-507 

(“Nearly the entire population of Cook Inlet beluga whales is found on the western 

side of Cook Inlet near the Susitna River delta and the Project in June and July” 

when they are feeding and reproducing).   

Rather than carefully examining the impacts of this increased noise pollution 

on Cook Inlet belugas as NEPA requires, FERC dismissed it.  Specifically, FERC 

stated that “[w]hile noise from vessels transiting to and from, and docking at 
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Project facilities in Cook Inlet . . . could reach levels of disturbance, impacts on 

marine mammals would be minor due to the ephemeral nature of vessels in 

transit.”  Id. at 4-385.  Record evidence demonstrating the significant, distinct 

threat that vessel noise poses to Cook Inlet belugas directly contradicts FERC’s 

conclusion.    

For example, the Service considers “tug boat noise” (caused by propeller 

cavitation and engines) as the most important anthropogenic noise stressor 

affecting the species’ recovery.  R.890 (Recovery Plan at III-11).  And it considers 

“cargo/tanker noise” as the second most important noise stressor affecting the 

species’ recovery.  Id.  The agency reached this conclusion based on various 

characteristics of these vessels’ acoustic footprints, including loudness and 

duration of sound.  Id.  Additionally, a recent study determined that noise from 

current vessel activity “exceed[s] behavioral harassment levels on a daily basis in a 

significant portion of the critical habitat;” is “potentially mask[ing] beluga hearing 

and interfer[ing] with their communication[s];” and has the “potential for the acute 

masking of beluga communication over a wide temporal and spatial scale within 

their critical habitat.”  R.890 (Castellote et al. at 63, 70).  The study identifies ship 

noise “as the top priority focus for noise mitigation management actions.”  Id. at 

63. 
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FERC itself recognized in discussing the status of the species that shipping 

traffic may be impeding the recovery of Cook Inlet beluga whales, R.991-4-492, 

but nowhere in the EIS does FERC actually examine the unique threat that vessel 

noise from the Project poses to the whales.  This is unlawful.  See, e.g., Am. Rivers 

& Ala. Rivers Alliance v. FERC, 895 F.3d 32, 50–51 (D.C. Cir. 2018) (“NEPA 

demands far more analytical rigor than the [] breezy dismissal of the high fish 

mortality rate documented” particularly where a project would “compound the 

death rate.” (citations omitted)).  

The biological assessment FERC issued along with its EIS cannot save 

FERC’s faulty NEPA analysis.  That document also fails to properly disclose and 

analyze impacts from tugboat and tanker noise, and largely repeats the conclusory 

statements from the EIS.  For example, in purporting to analyze the impacts of 

transiting LNG tankers, FERC states that the noise “could cause Cook Inlet beluga 

whales to avoid the area near the transiting vessel.”  R.991-O-101.  FERC did not 

describe what the impact of that avoidance could be, or how—in contrast to other 

animals—the whales cannot escape to quieter waters.  See, e.g., R.890 (Castellote 

et al. at 70) (study finding that “[e]ven if belugas could potentially be displaced 

towards the western side of [one part of the Inlet] they would still be exposed to 

substantial ship noise levels.”); R.890 (Forney at 391–413) (describing harms from 

displacement for animals with high site fidelity).   
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Likewise, in purporting to analyze the impacts of transporting project-related 

pipeline and materials to various ports, FERC makes a passing reference to the fact 

that tugs will be used to transport pipeline during the open water period, but then 

simply states that “[t]ransiting vessel impacts would be similar to those described 

for the Pacific walrus.”  R.991-O-102.  It is unclear what specific impacts FERC is 

referring to, as its description of impacts to the Pacific walrus is also very general.  

See id. at O-68.  Regardless, FERC cannot simply cross-reference its description of 

impacts to walrus given the distinctive threat that noise pollution—and tugboat and 

tanker noise in particular—poses to Cook Inlet beluga whales.  The Pacific walrus 

is not listed as endangered, does not rely on sound as extensively as Cook Inlet 

belugas to navigate its environment, and has a much larger range than Cook Inlet 

belugas.  See, e.g., R.890 (Castellote et al. at 63); R.890 (Recovery Plan at III-11); 

compare R.991-O-67 (Pacific walrus range) with id. at O-97 (Cook Inlet beluga 

range).  

In short, FERC’s “perfunctory references” that there will be impacts to Cook 

Inlet belugas fail to comply with NEPA because they “do not constitute analysis 

useful to a decisionmaker in deciding whether, or how, to alter the program to 

lessen . . . impacts.”  Nat. Res. Def. Council v. Hodel, 865 F.2d 288, 299 (D.C. Cir. 

1988) (rejecting NEPA analysis that simply stated there would be an impact on a 

species without describing what those impacts would be, as any other rule “would 
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eviscerate NEPA.”); see also Bark v. U.S. Forest Serv., 958 F.3d 865, 871 (9th Cir. 

2020) (rejecting a NEPA analysis that drew on “general conclusions”). 

B. FERC failed to take a hard look at cumulative impacts to Cook 

Inlet belugas. 

FERC also violated NEPA by failing to take a hard look at the cumulative 

impacts of the Project on Cook Inlet belugas.  Cumulative impacts are those 

resulting from the “incremental impact of the action when added to other past, 

present, and reasonably foreseeable future actions regardless of what agency . . . or 

person undertakes” them.  Grand Canyon Trust, 290 F.3d at 342 (quoting 40 

C.F.R. § 1508.7).  As this Court has explained:  

a meaningful cumulative impact analysis must identify (1) the 

area in which the effects of the proposed project will be felt; (2) 

the impacts that are expected in that area from the proposed 

project; (3) other actions -- past, present, and proposed, and 

reasonably foreseeable -- that have had or are expected to have 

impacts in the same area; (4) the impacts or expected impacts 

from these other actions; and (5) the overall impact that can be 

expected if the individual impacts are allowed to accumulate.  

 

Id. “[C]ursory statement[s] do[] not satisfy th[is] test.” Del. Riverkeeper, 753 F.3d 

at 1319.  

Yet FERC’s “analysis” of cumulative impacts to Cook Inlet belugas consists 

of little more than cursory statements that fail to describe expected impacts from 

other actions or the overall impact from the accumulation of individual impacts.  

While FERC lists other projects that could affect Cook Inlet belugas, such as 
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“Cook Inlet oil and gas exploration,” “Cook Inlet [Oil and Gas] Lease Sale 244,” 

and the “Port of Alaska (POA) Expansion,” R.991-W-7, W-13, W-18, it fails to 

actually analyze or describe how those projects might combine with the Project to 

affect the species.  Cf., Klamath-Siskiyou, 387 F.3d at 995 (while listing other 

projects that could affect a resource is a necessary start to an adequate cumulative 

impacts analysis, “it is not a description of actual environmental effects.”). 

Instead, FERC summarily concludes that because the Service regulates take 

under the Marine Mammal Protection Act, “cumulative impacts on marine 

mammal species would be minor.”  R.991-4-1189.  This is improper for several 

independent reasons.   

First, FERC arbitrarily lumps impacts to Cook Inlet belugas together with all 

other marine mammals to be affected by the Project, ignoring the unique threat that 

the Project and cumulative impacts pose to Cook Inlet belugas.  The Service 

considers cumulative impacts a “threat of high relative concern” to the species.  

R.890 (Recovery Plan at III-10).  As the agency explained, even if “individual 

activities might be deemed insignificant” by themselves, Cook Inlet is a highly 

industrialized landscape and “creeping normality (e.g., death by a thousand cuts) 

can cause substantial adverse effects to . . . C[ook] I[nlet] belugas, at both 

individual and population levels.”  Id. at VI-30.  The Service reached this 

conclusion despite its regulation of take under the Marine Mammal Protect Act.  
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See 16 U.S.C. § 1371(a)(5) (allowing the agency to issue incidental take 

authorizations provided certain standards are met).  

Second, this conclusion is at odds with FERC’s statements elsewhere in the 

record.  This includes FERC’s acknowledgement that the Project will adversely 

affect Cook Inlet belugas; cause permanent loss to their critical habitat; and that 

“increased noise from seismic testing, pile driving, and vessel traffic could have a 

significant impact on Cook Inlet beluga whales if these activities occur 

concurrently and repeatedly over multiple seasons,” R.991-O-109–110, as FERC 

concedes they will.  See, e.g., id. at L-13–20 (listing nearly constant vessel traffic 

from the Project during construction and operation); id. at L-6 (listing pile driving 

under the Project).  

Third, the Service does not regulate numerous stressors that impact Cook 

Inlet belugas under the Marine Mammal Protection Act, including noise from 

vessel traffic.  See R.890 (Castellote et al. at 63, 85) (study stating seismic surveys 

and pile driving are regulated, but noise from shipping is unregulated).  FERC 

acknowledges as much.  See R.991-4-385, n. 71; see also R890 (Recovery Plan at 

III-19–22) (describing various activities that cause unauthorized take of belugas).  

FERC cannot simultaneously acknowledge that the Service does not regulate 

certain activities but then rely on an assumption that those activities will be 

regulated to conclude cumulative impacts will not be significant.  
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Finally, because FERC failed to properly examine the impacts of vessel 

noise from the Project, it cannot have properly examined cumulative impacts.  See 

Grand Canyon Trust, 290 F.3d at 346 (NEPA analysis unlawful where the agency 

failed to “aggregate the noise impacts” from a replacement airport on Zion 

National Park); Cook Inletkeeper v. Raimondo, No. 3:19-cv-00238-SLG, 2021 WL 

1214496, at *19 (D. Alaska Mar. 30, 2021) (“the failure to consider the direct 

impacts on Cook Inlet beluga whales of tugs towing the drill rig . . . [means] the 

cumulative effects analysis similarly lacks such consideration.”).  

VI. FERC FAILED RIGOROUSLY ANALYZE ANY REASONABLE 

ALTERNATIVE. 

Comparing alternatives “is the heart of the environmental impact statement.”  

40 C.F.R. § 1502.14.  An EIS “should present the environmental impacts of the 

proposal and the alternatives in comparative form, thus sharply defining the issues 

and providing a clear basis for choice among options by the decisionmaker and the 

public.”  Id.  It must also analyze the environmental effects of alternatives in a 

manner that “forms the scientific and analytic basis for the comparisons” of 

alternatives.  Id. § 1502.16(d).  Ultimately, an EIS must “[r]igorously explore and 

objectively evaluate all reasonable alternatives.”  Id. § 1502.14(a); 42 U.S.C. § 

4332(2)(E). 

The EIS does not rigorously explore any alternatives to the Project despite 

identifying many reasonable alternatives, including different pipeline routes, 
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different facility locations, and entirely different gas transport systems.  An 

alternative is reasonable “if it meets the stated purpose of the Project and is 

technically and economically feasible and practical.”  R.881-ES-6; accord 

Myersville Citizens for a Rural Cmty., Inc. v. FERC, 783 F.3d 1301, 1323 (D.C. 

Cir. 2015).  At least 25 alternatives in the EIS are either impliedly or expressly 

described as feasible and consistent with the Project’s purpose, thus, FERC 

considered them to be reasonable.  See R.991-3-1; id. at 3-1–49.  Nonetheless, 

FERC conducted only a cursory environmental analysis of these alternatives 

because it believed none would offer a “significant environmental advantage.”  Id. 

at 3-1.  As a result, the only detailed environmental analysis the EIS provides is for 

the Project.  See generally id. Chapter 4.0 (analyzing only the Project’s effects on a 

wide range of resources).  This approach contravenes NEPA’s clear requirements.  

40 C.F.R. § 1502.14(a); 42 U.S.C. § 4332(2)(E). 

In contrast to FERC’s analysis considering 23 relevant categories of 

environmental impacts associated with the Project,10 the EIS only briefly describes 

a limited subset of each reasonable alternative’s environmental impacts—in some 

 

10 The EIS considers the Project’s impacts on “geology; soils; water resources; 

wetlands; vegetation; wildlife resources; aquatic resources; threatened, endangered, 

and other special status species; land use, recreation, and special interest areas; 

visual resources; socioeconomics; transportation; cultural resources; subsistence; 

air quality; noise; public health; reliability and safety,” as well as its cumulative 

impacts.  R.991-4-1. 
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cases, only one type of impact.  See, e.g., id. at 3-5 (dismissing a reasonable 

alternative that would use existing and other proposed export terminals based 

solely on the estimated additional land disturbance involved).  Many of the 

reasonable alternatives differ significantly from the Project and would have 

substantially different environmental impacts that the EIS nowhere discloses.  By 

relying on only arbitrary subsets of impacts to conclude that reasonable alternatives 

offer no significant environmental advantage, FERC prejudged the outcome of the 

rigorous analysis NEPA requires that should “form[] the scientific and analytic 

basis” for FERC’s comparisons.  40 C.F.R. §§ 1502.14(a), 1502.16.  This obscured 

tradeoffs between reasonable alternatives and the Project, thwarting public 

participation and precluding an informed choice between alternatives.  See id. § 

1500.1(b) (“NEPA procedures must [e]nsure that environmental information is 

available to public officials and citizens before decisions are made and before 

actions are taken.”); Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 371 (1989). 

For example, the EIS discusses a reasonable alternative to the main pipeline 

route that would avoid the Minto Flats State Game Refuge and shorten an 

anticipated lateral pipeline to Fairbanks but necessitate a longer main pipeline (the 

“Fairbanks Alternative”).  R-991-3-29–31.  Commenters and other federal agencies 

noted the Fairbanks Alternative would follow existing highway infrastructure 

through areas in the upper Tolovana watershed assessed to be in “poor to fair 
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condition” while avoiding “near pristine” habitat in the lower Tolovana watershed, 

including the refuge.  R.991-CC-260 (Fish and Wildlife Service Comments); 

R.657-47 (EPA recommending that the Corporation consider more information on 

Fairbanks alternative given that it would follow existing infrastructure); R.888-5; 

R.991-3-29.  FERC acknowledged these comments, but did not address the 

information commenters cited comparing the quality of the affected habitats.  

Instead, the EIS concludes the Fairbanks Alternative would not offer a significant 

environmental advantage based solely on FERC’s estimate that it would require an 

additional 36 acres of “wetland disturbance” and an additional 370 acres of “land 

disturbance.”  R.991-3-29; id. at 3-31 (asserting any benefit of avoiding the Minto 

Flats refuge “would be offset by additional impacts on land, water, and other 

[undescribed] resources that would result from the longer Fairbanks 

Alternative”).11  FERC’s comparison of numbers of affected acres does not 

constitute rigorous exploration and provides no clear basis for the public or the 

agency to weigh the additional disturbance against the proposed damage to an 

important refuge.  See Klamath-Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 

387 F.3d 989, 994–5 (9th Cir. 2004); 40 C.F.R. § 1502.14; R.991-4-248–49 

 

11 The EIS does not evaluate the timeframe for this “disturbance.”  By contrast, the 

more detailed section that describes the environmental effects of the Project 

differentiates between temporary, short-term, long-term, and permanent impacts, 

and defines those categories.  R.991-4-1.   
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(acknowledging the Minto Flats refuge is important for subsistence, wildlife, and 

recreation).   

Even if it were reasonable to consider only estimated acres of disturbance, 

FERC’s estimates would not permit a reasoned comparison because they omit 

ancillary facilities such as access roads for alternative pipeline routes.  R.991-CC-

259 (noting ancillary facilities for alternatives are “unknown”).  These comprise a 

huge portion of the Project’s impacts and could vary substantially by alternative, as 

some routes including the Fairbanks Alternative are closer to existing highways 

and development.  See, e.g., id. at 4-242, Tbl. 4.4.3-3 (showing ancillary facilities 

or “additional work areas” comprise over 40 percent of the Project’s permanent 

impacts on wetlands from the mainline facilities); id. at 3-30, Fig. 3.6.3-1; id. at 3-

20, Fig. 3.6.1-1.  FERC’s failure to account for such an important component of 

the reasonable alternatives’ impacts underscores the inadequacy of its analysis.  

See 42 U.S.C. § 4332(2)(E) (an agency preparing an EIS must study and develop 

appropriate alternatives). 

It is not the Center’s burden to demonstrate the importance of the missing 

information and analysis.  See Native Vill. of Point Hope v. Salazar, 730 F. Supp. 

2d 1009, 1018 (D. Alaska 2010).  Nonetheless, it is apparent FERC’s failure to 

consider all the reasonable alternatives’ relevant environmental impacts precluded 

reasoned comparisons throughout EIS’s alternatives section.  The EIS dispenses 
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with one reasonable proposed alternative in a single sentence that addresses only 

one of the five potential advantages commenters raised and provides no supporting 

data whatsoever.  R.991-3-18–19 (alternative route between miles 793 and 798).  

Several reasonable alternatives were rejected simply because they would affect the 

same amount of wetlands as the Project or more, without regard to the affected 

wetlands’ quality or importance as habitat, or other impacts.  Id. at 3-7–9 

(alternative gas treatment plant sites); id. at 3-10 (alternative using existing 

wastewater injection wells).  Others were rejected because although they would 

reduce wetland impacts, they would increase air emissions—without analysis of or 

context for the significance of either impact.  Id. at 3-9–10 (alternatives that would 

avoid building new access roads); id. at 3-14 (alternative using existing gravel 

mine sites).  Having acknowledged these as reasonable alternatives to the Project, 

FERC was required to analyze them rigorously, 40 C.F.R. § 1502.14(a), and the 

EIS falls short.   

VII. FERC FAILED TO TAKE A HARD LOOK AT IMPACTS TO 

WETLANDS. 

The EIS acknowledges that the Project’s 8,225 acres of permanent impacts 

to wetlands constitute significant adverse impacts.  R.991-4-233–34; id. at ES-7.  

Yet, FERC dismisses as unimportant an additional 1,300 acres—nearly 1,000 

football fields—of permanent impacts to wetlands that the Corporation reported 
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only to the Corps.  FERC’s arbitrary failure to reconcile this huge discrepancy 

violates NEPA’s requirement to take a hard look at environmental impacts.   

In its application to the Corps for a Clean Water Act permit, the Corporation 

identified 1,320.82 more acres of permanent impacts to wetlands than it had 

reported to FERC.  R.1011 (Alaska LNG, U.S. Army Corps Permit Supplemental 

Information at PDF pages 74-78, Tbl. 6 (Corps Supp. Info.)).12  FERC 

acknowledges there are discrepancies in the numbers reported but asserts they 

represent “an acceptable difference.”  R.1023 ¶69; see also R.991-4-233–34 

(“[W]e have reviewed [the discrepancies] and concluded that they do not change 

any of our conclusions regarding impact significance.”).  However, FERC offers 

no guidance regarding which estimate more accurately reflects the Project’s 

environmental impacts, and does not say what is acceptable—that the Project will 

permanently affect an additional 1,300 acres of wetlands, or that FERC does not 

know if it will.  Calling the discrepancies acceptable does not provide the public 

with any way to “apprise the agency of any errors it may have made” calculating 

 

12 The Corporation reported to the Corps a total of 10,323.78 acres of affected 

waters, which included rivers, lakes, and oceans in addition to wetlands.  R.1011 

(Corps Supp. Info. at 78, Tbl. 6).  Subtracting the river (riverine), lake (lacustrine), 

and ocean (marine) waters from the Corps’ total reduces it to 9,545.82 acres, which 

is 1,320.82 acres more than the 8,225 acres FERC disclosed in the EIS.  See id. at 

74-78, Tbl. 6 (subtracting all wetlands classified as riverine, lacustrine, and marine 

from the Corps’ total of wetlands permanently affected by construction). 

USCA Case #20-1379      Document #1913923            Filed: 09/13/2021      Page 66 of 115



 54 

the number of acres, let alone “facilitate[] judicial review.”  Tourus Records, Inc. 

v. Drug Enf’t Admin., 259 F.3d 731, 737 (D.C. Cir. 2001).   

The Court should reject FERC’s contention that it matters little if the EIS 

fails to account for 1,300 acres of permanent impacts to wetlands.  In other 

contexts, agencies have acknowledged destroying far fewer acres of wetlands as 

significant.  See, e.g., City of Carmel-By-The-Sea v. U.S. Dep't of Transp., 123 

F.3d 1142, 1151 (9th Cir. 1997) (approximately 12 acres); Formanek v. United 

States, 18 Cl. Ct. 785, 793 (1989) (11 acres of rare wetlands); see also Coastal 

Conservation League v. U. S. Army Corps of Eng’rs, No. 4:16-cv-03008-RBH, 

2016 WL 6823375, at *10 (D.S.C. Nov. 18, 2016) (noting 24 acres is a “large 

amount” and “significant when considering acreage alone” but overall not 

significant there because of their impaired state and context).  Indeed, FERC 

rejected reasonable alternatives to this Project based wholly or partly on 

comparatively minute differences in wetland impacts.  See, e.g., R.991-3-10 (93 

acres); id. at 3-11–12 (64 acres); id. at 3-29 (49.9 acres); id. at 3-29–31 (36 acres). 

Attempting to explain the discrepancies, FERC argues the Corps’ figures are 

based on a Corps-approved “preliminary jurisdictional determination” rather than 

the field and desktop wetland studies used for the EIS.  R.991-4-233–34.  

However, the EIS elsewhere clarifies that both estimates employed the same 

methodology.  Id. at 4-229 (the Corps allowed the Corporation to use the “field 
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target sampling method,” which combines desktop and field analysis).  FERC 

offers no explanation of why the Corps-approved estimate might be higher, let 

alone much higher than the estimate prepared for the EIS.  Id. at 4-233–34.   

In fact, it is reasonable to expect the Corps estimate would be lower than 

FERC’s.  While the EIS must address all the Project’s environmental impacts, the 

Corps considers only impacts to “waters of the United States,” see R.1011 (Corps 

Supp. Info. at 78, Tbl. 6) (noting the Corps’ estimate includes only waters of the 

United States), which excludes wetlands not adjacent to other jurisdictional waters.  

See 33 C.F.R. § 328.3(a)–(c); R.991-4-227 (the Corps regulates “most” of the 

wetlands affected by the Project); see also R.991-CC-236 (comment FA2-43) 

(questioning FERC’s calculation because FERC defines “permanently impacted” 

more broadly than the Corps and therefore “FERC should be reporting a higher 

number of ‘permanently affected wetlands’” than the Corps).   

FERC nonetheless claims in its Rehearing Order “[t]he unexplained 

difference” between the two agencies’ totals “constitute[s] less than one percent 

compared to the total impact acreage, which staff from both agencies concluded 

was an acceptable difference.”  R.1023 ¶69.  However, FERC offers no 

explanation of this claim.  FERC does not specify how many acres remain 

unexplained, how the agency made that determination, or to what “total impact 

acreage” FERC refers.  Id.; R.991-4-233–34.  FERC offers nothing for the Court to 
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defer to.  See Bluewater Network v. EPA, 370 F.3d 1, 22 (D.C. Cir. 2004) (the 

Court “can defer to the Agency’s prediction . . . only if it has adequately explained 

the basis of that prediction” including “a defense of its methodology”) (citation 

omitted). 

FERC contends that field surveys prior to construction will likely refine the 

EIS’s estimates of wetland impacts, R.99-4-234, but that does not excuse large, 

unexplained discrepancies now.  FERC may not overlook pertinent available 

information about the Project’s significant impacts just because better information 

may be available later.  NEPA’s purpose is to “insure that [an] agency . . . assesses 

the environmental consequences of each proposed action “when the decisionmaker 

retains a maximum range of options”—i.e., “prior to a decision.” Sierra Club v. 

Peterson, 717 F.2d 1409, 1414 (D.C. Cir. 1983) (citation omitted). 

VIII. FERC’S DEFICIENT NEPA ANALYSIS RENDERS ITS PUBLIC 

INTEREST DETERMINATION ARBITRARY. 

In determining whether to approve, deny, or require modifications to the 

Project under section 3(e) of the Natural Gas Act, FERC was required to weigh 

environmental impacts.  FERC’s failure to take a hard look at these impacts 

therefore invalidates FERC’s substantive determination under the Act, in addition 

to constituting a NEPA violation.  Vecinos, 6 F.4th at 1331.  
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 FERC concluded that the Project would have “permanent and significant” 

adverse environmental impacts, but that these impacts did not outweigh the 

Project’s benefits.  R.1005 ¶¶17, 251.  However, FERC lacked a basis for 

concluding that the Project’s overall harms were insufficient to outweigh the 

Project’s benefits because FERC understated adverse impacts to Cook Inlet beluga 

whales and to wetlands.  Vecinos, 6 F.4th at 1331.  Moreover, as to greenhouse gas 

emissions, FERC’s failure to provide any analysis of the significance or impact of 

those emissions precluded FERC from determining that these impacts did not tip 

the balance against the public interest, as explained by then-Commissioner Glick in 

his dissent.  R.1005, Glick Dissent ¶¶2, 8-10.  

 FERC’s failure to rigorously explore alternatives further prevented FERC 

from making an informed determination as to whether it was appropriate to impose 

modifications or conditions on the Project, as required by 15 U.S.C. § 

717b(e)(3)(A). 

 Accordingly, on remand, after correcting the deficiencies in its NEPA 

analysis, FERC must also revisit its Natural Gas Act determination. 

IX. VACATUR IS APPROPRIATE. 

“The ordinary practice . . . is to vacate unlawful agency action.”  Standing 

Rock Sioux Tribe v. U. S. Army Corps of Eng’rs, 985 F.3d 1032, 1050 (D.C. Cir. 

2021) (citation omitted); see also 5 U.S.C. § 706(2)(A).  Moreover, “because 
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NEPA is a ‘purely procedural statute,’ where an agency’s NEPA review suffers 

from ‘a significant deficiency,’ refusing to vacate the corresponding agency action 

would ‘vitiate’ the statute.”  Standing Rock Sioux Tribe, 985 F.3d at 1052 (citation 

omitted). 

Vacatur is appropriate here because there are serious deficiencies in the 

alternatives analysis and in FERC’s analysis of the Project’s most significant 

environmental impacts, including its large contributions to climate change, the 

risks it poses to the dwindling population of endangered Cook Inlet beluga whales, 

and its permanent effects on thousands of acres of wetlands.  More than mere 

failures of explanation, cf. Black Oak Energy, LLC v. FERC, 725 F.3d 230, 244 

(D.C. Cir. 2013), these defects require additional analysis, public engagement, and 

substantive consideration to facilitate the informed decision making that NEPA 

demands.   

The disruptive consequences of vacatur, if any, do not outweigh the 

importance of reconsidering this massive Project in an informed and unbiased 

manner.  See Standing Rock Sioux Tribe, 985 F.3d at 1051, 1054 (upholding 

vacatur despite its significant economic consequences because allowing the project 

to proceed without adequate analysis would subvert NEPA’s objectives).  Despite 

being granted authorization on May 21, 2020, the Corporation has yet to begin 
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construction.  Therefore, vacatur is not likely to substantially disrupt the Project 

and is essential to ensure that NEPA’s purposes are served. 

CONCLUSION 

For the foregoing reasons, the Court should vacate FERC’s decision and 

remand to the agency for additional NEPA analysis and to reconsider its public 

interest conclusion under the Natural Gas Act.   
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A-1 

 

5 U.S.C.A. § 706 

§ 706. Scope of review 

To the extent necessary to decision and when presented, the reviewing court shall 

decide all relevant questions of law, interpret constitutional and statutory provisions, 

and determine the meaning or applicability of the terms of an agency action. The 

reviewing court shall-- 

 

. . .  

(2) hold unlawful and set aside agency action, findings, and conclusions found to 

be-- 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with law; 

 

. . . . 
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A-2 

 

15 U.S.C.A. § 717a 

§ 717a. Definitions 

Effective: August 8, 2005 

When used in this chapter, unless the context otherwise requires-- 

 

. . .  

 (11) “LNG terminal” includes all natural gas facilities located onshore or in State 

waters that are used to receive, unload, load, store, transport, gasify, liquefy, or 

process natural gas that is imported to the United States from a foreign country, 

exported to a foreign country from the United States, or transported in interstate 

commerce by waterborne vessel, but does not include--  

(A) waterborne vessels used to deliver natural gas to or from any such facility; 

or 

(B) any pipeline or storage facility subject to the jurisdiction of the Commission 

under section 717f of this title. 
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A-3 

 

15 U.S.C.A. § 717b 

§ 717b. Exportation or importation of natural gas; LNG terminals 

Effective: August 8, 2005 

(a) Mandatory authorization order 

 

After six months from June 21, 1938, no person shall export any natural gas from 

the United States to a foreign country or import any natural gas from a foreign 

country without first having secured an order of the Commission authorizing it to do 

so. The Commission shall issue such order upon application, unless, after 

opportunity for hearing, it finds that the proposed exportation or importation will not 

be consistent with the public interest. The Commission may by its order grant such 

application, in whole or in part, with such modification and upon such terms and 

conditions as the Commission may find necessary or appropriate, and may from time 

to time, after opportunity for hearing, and for good cause shown, make such 

supplemental order in the premises as it may find necessary or appropriate. 

 

. . .  

(e) LNG terminals 

(1) The Commission shall have the exclusive authority to approve or deny an 

application for the siting, construction, expansion, or operation of an LNG terminal. 

Except as specifically provided in this chapter, nothing in this chapter is intended to 

affect otherwise applicable law related to any Federal agency’s authorities or 

responsibilities related to LNG terminals. 

 

. . .  

 

(3)(A) Except as provided in subparagraph (B), the Commission may approve an 

application described in paragraph (2), in whole or part, with such modifications and 

upon such terms and conditions as the Commission find1 necessary or appropriate. 

 

. . . .  
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15 U.S.C.A. § 717n 

§ 717n. Process coordination; hearings; rules of procedure 

Effective: August 8, 2005 

. . .  

(b) Designation as lead agency 

 

 (1) In general 

The Commission shall act as the lead agency for the purposes of coordinating all 

applicable Federal authorizations and for the purposes of complying with the 

National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.). 

 

. . . . 
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15 U.S.C.A. § 717r 

§ 717r. Rehearing and review 

Effective: August 8, 2005 

(a) Application for rehearing; time 

Any person, State, municipality, or State commission aggrieved by an order issued 

by the Commission in a proceeding under this chapter to which such person, State, 

municipality, or State commission is a party may apply for a rehearing within thirty 

days after the issuance of such order. The application for rehearing shall set forth 

specifically the ground or grounds upon which such application is based. Upon such 

application the Commission shall have power to grant or deny rehearing or to 

abrogate or modify its order without further hearing. Unless the Commission acts 

upon the application for rehearing within thirty days after it is filed, such application 

may be deemed to have been denied. No proceeding to review any order of the 

Commission shall be brought by any person unless such person shall have made 

application to the Commission for a rehearing thereon. Until the record in a 

proceeding shall have been filed in a court of appeals, as provided in subsection (b), 

the Commission may at any time, upon reasonable notice and in such manner as it 

shall deem proper, modify or set aside, in whole or in part, any finding or order made 

or issued by it under the provisions of this chapter. 

(b) Review of Commission order 

Any party to a proceeding under this chapter aggrieved by an order issued by the 

Commission in such proceeding may obtain a review of such order in the court of 

appeals of the United States for any circuit wherein the natural-gas company to 

which the order relates is located or has its principal place of business, or in the 

United States Court of Appeals for the District of Columbia, by filing in such court, 

within sixty days after the order of the Commission upon the application for 

rehearing, a written petition praying that the order of the Commission be modified 

or set aside in whole or in part. A copy of such petition shall forthwith be transmitted 

by the clerk of the court to any member of the Commission and thereupon the 

Commission shall file with the court the record upon which the order complained of 

was entered, as provided in section 2112 of Title 28. Upon the filing of such petition 

such court shall have jurisdiction, which upon the filing of the record with it shall be 

exclusive, to affirm, modify, or set aside such order in whole or in part. No objection 

to the order of the Commission shall be considered by the court unless such objection 

shall have been urged before the Commission in the application for rehearing unless 

there is reasonable ground for failure so to do. The finding of the Commission as to 
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the facts, if supported by substantial evidence, shall be conclusive. If any party shall 

apply to the court for leave to adduce additional evidence, and shall show to the 

satisfaction of the court that such additional evidence is material and that there were 

reasonable grounds for failure to adduce such evidence in the proceedings before the 

Commission, the court may order such additional evidence to be taken before the 

Commission and to be adduced upon the hearing in such manner and upon such 

terms and conditions as to the court may seem proper. The Commission may modify 

its findings as to the facts by reason of the additional evidence so taken, and it shall 

file with the court such modified or new findings, which is supported by substantial 

evidence, shall be conclusive, and its recommendation, if any, for the modification 

or setting aside of the original order. The judgment and decree of the court, 

affirming, modifying, or setting aside, in whole or in part, any such order of the 

Commission, shall be final, subject to review by the Supreme Court of the United 

States upon certiorari or certification as provided in section 1254 of Title 28. 

 

. . . .  
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16 U.S.C.A. § 1371 

§ 1371. Moratorium on taking and importing marine mammals and marine 

mammal products 

Effective: August 13, 2018 

(a) Imposition; exceptions 

 

. . .  

 

 (5)(A)(i) Except as provided by clause (ii), upon request therefor by citizens 

of the United States who engage in a specified activity (other than commercial 

fishing) within a specified geographical region, the Secretary shall allow, during 

periods of not more than five consecutive years each, the incidental, but not 

intentional, taking by citizens while engaging in that activity within that region of 

small numbers of marine mammals of a species or population stock if the 

Secretary, after notice (in the Federal Register and in newspapers of general 

circulation, and through appropriate electronic media, in the coastal areas that may 

be affected by such activity) and opportunity for public comment-- 

(I) finds that the total of such taking during each five-year (or less) period 

concerned will have a negligible impact on such species or stock and will not 

have an unmitigable adverse impact on the availability of such species or stock 

for taking for subsistence uses pursuant to subsection (b) or section 1379(f) of 

this title or, in the case of a cooperative agreement under both this chapter and 

the Whaling Convention Act of 1949, pursuant to section 1382(c) of this title; 

and 

(II) prescribes regulations setting forth-- 

(aa) permissible methods of taking pursuant to such activity, and other means 

of effecting the least practicable adverse impact on such species or stock and 

its habitat, paying particular attention to rookeries, mating grounds, and areas 

of similar significance, and on the availability of such species or stock for 

subsistence uses; and 

(bb) requirements pertaining to the monitoring and reporting of such taking. 

(ii) In the case of a military readiness activity (as defined in section 315(f) of the 

Bob Stump National Defense Authorization Act for Fiscal Year 2003 (Public Law 
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107-314; 16 U.S.C. 703 note), clause (i) shall be applied-- 

(I) in the matter preceding clause (I), by substituting “seven consecutive years” 

for “five consecutive years”; and 

(II) in clause (I), by substituting “seven-year” for “five-year”. 

(iii) For a military readiness activity (as defined in section 315(f) of Public Law 

107-314; 16 U.S.C. 703 note), a determination of “least practicable adverse impact 

on such species or stock” under clause (i)(II)(aa) shall include consideration of 

personnel safety, practicality of implementation, and impact on the effectiveness 

of the military readiness activity. Before making the required determination, the 

Secretary shall consult with the Department of Defense regarding personnel safety, 

practicality of implementation, and impact on the effectiveness of the military 

readiness activity. 

(iv) Notwithstanding clause (i), for any authorization affecting a military readiness 

activity (as defined in section 315(f) of Public Law 107-314; 16 U.S.C. 703 note), 

the Secretary shall publish the notice required by such clause only in the Federal 

Register. 

 

(B) The Secretary shall withdraw, or suspend for a time certain (either on an 

individual or class basis, as appropriate) the permission to take marine mammals 

under subparagraph (A) pursuant to a specified activity within a specified 

geographical region if the Secretary finds, after notice and opportunity for public 

comment (as required under subparagraph (A) unless subparagraph (C)(i) applies), 

that-- 

(i) the regulations prescribed under subparagraph (A) regarding methods of 

taking, monitoring, or reporting are not being substantially complied with by a 

person engaging in such activity; or 

(ii) the taking allowed under subparagraph (A) pursuant to one or more activities 

within one or more regions is having, or may have, more than a negligible impact 

on the species or stock concerned. 

(C)(i) The requirement for notice and opportunity for public comment in 

subparagraph (B) shall not apply in the case of a suspension of permission to take 

if the Secretary determines that an emergency exists which poses a significant risk 

to the well-being of the species or stock concerned. 
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(ii) Sections 1373 and 1374 of this title shall not apply to the taking of marine 

mammals under the authority of this paragraph. 

(D)(i) Upon request therefor by citizens of the United States who engage in a 

specified activity (other than commercial fishing) within a specific geographic 

region, the Secretary shall authorize, for periods of not more than 1 year, subject 

to such conditions as the Secretary may specify, the incidental, but not intentional, 

taking by harassment of small numbers of marine mammals of a species or 

population stock by such citizens while engaging in that activity within that region 

if the Secretary finds that such harassment during each period concerned-- 

(I) will have a negligible impact on such species or stock, and 

(II) will not have an unmitigable adverse impact on the availability of such 

species or stock for taking for subsistence uses pursuant to subsection (b), or 

section 1379(f) of this title or pursuant to a cooperative agreement under section 

1388 of this title 

(ii) The authorization for such activity shall prescribe, where applicable-- 

(I) permissible methods of taking by harassment pursuant to such activity, and 

other means of effecting the least practicable impact on such species or stock and 

its habitat, paying particular attention to rookeries, mating grounds, and areas of 

similar significance, and on the availability of such species or stock for taking 

for subsistence uses pursuant to subsection (b) or section 1379(f) of this title or 

pursuant to a cooperative agreement under section 1388 of this title, 

(II) the measures that the Secretary determines are necessary to ensure no 

unmitigable adverse impact on the availability of the species or stock for taking 

for subsistence uses pursuant to subsection (b) or section 1379(f) of this title or 

pursuant to a cooperative agreement under section 1388 of this title, and 

(III) requirements pertaining to the monitoring and reporting of such taking by 

harassment, including requirements for the independent peer review of proposed 

monitoring plans or other research proposals where the proposed activity may 

affect the availability of a species or stock for taking for subsistence uses 

pursuant to subsection (b) or section 1379(f) of this title or pursuant to a 

cooperative agreement under section 1388 of this title. 

(iii) The Secretary shall publish a proposed authorization not later than 45 days 

after receiving an application under this subparagraph and request public comment 

through notice in the Federal Register, newspapers of general circulation, and 
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appropriate electronic media and to all locally affected communities for a period 

of 30 days after publication. Not later than 45 days after the close of the public 

comment period, if the Secretary makes the findings set forth in clause (i), the 

Secretary shall issue an authorization with appropriate conditions to meet the 

requirements of clause (ii). 

(iv) The Secretary shall modify, suspend, or revoke an authorization if the 

Secretary finds that the provisions of clauses (i) or (ii) are not being met. 

(v) A person conducting an activity for which an authorization has been granted 

under this subparagraph shall not be subject to the penalties of this chapter for 

taking by harassment that occurs in compliance with such authorization. 

(vi) For a military readiness activity (as defined in section 315(f) of Public Law 

107-314; 16 U.S.C. 703 note), a determination of “least practicable adverse impact 

on such species or stock” under clause (i)(I)1 shall include consideration of 

personnel safety, practicality of implementation, and impact on the effectiveness 

of the military readiness activity. Before making the required determination, the 

Secretary shall consult with the Department of Defense regarding personnel safety, 

practicality of implementation, and impact on the effectiveness of the military 

readiness activity. 

(vii) Notwithstanding clause (iii), for any authorization affecting a military 

readiness activity (as defined in section 315(f) of Public Law 107-314; 16 U.S.C. 

703 note), the Secretary shall publish the notice required by such clause only in 

the Federal Register. 

(E)(i) During any period of up to 3 consecutive years, the Secretary shall allow the 

incidental, but not the intentional, taking by persons using vessels of the United 

States or vessels which have valid fishing permits issued by the Secretary in 

accordance with section 1824(b) of this title, while engaging in commercial fishing 

operations, of marine mammals from a species or stock designated as depleted 

because of its listing as an endangered species or threatened species under the 

Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) if the Secretary, after 

notice and opportunity for public comment, determines that-- 

(I) the incidental mortality and serious injury from commercial fisheries will 

have a negligible impact on such species or stock; 

(II) a recovery plan has been developed or is being developed for such species or 

stock pursuant to the Endangered Species Act of 1973; and 
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(III) where required under section 1387 of this title, a monitoring program is 

established under subsection (d) of such section, vessels engaged in such 

fisheries are registered in accordance with such section, and a take reduction plan 

has been developed or is being developed for such species or stock. 

(ii) Upon a determination by the Secretary that the requirements of clause (i) have 

been met, the Secretary shall publish in the Federal Register a list of those fisheries 

for which such determination was made, and, for vessels required to register under 

section 1387 of this title, shall issue an appropriate permit for each authorization 

granted under such section to vessels to which this paragraph applies. Vessels 

engaged in a fishery included in the notice published by the Secretary under this 

clause which are not required to register under section 1387 of this title shall not 

be subject to the penalties of this chapter for the incidental taking of marine 

mammals to which this paragraph applies, so long as the owner or master of such 

vessel reports any incidental mortality or injury of such marine mammals to the 

Secretary in accordance with section 1387 of this title. 

(iii) If, during the course of the commercial fishing season, the Secretary 

determines that the level of incidental mortality or serious injury from commercial 

fisheries for which a determination was made under clause (i) has resulted or is 

likely to result in an impact that is more than negligible on the endangered or 

threatened species or stock, the Secretary shall use the emergency authority 

granted under section 1387 of this title to protect such species or stock, and may 

modify any permit granted under this paragraph as necessary. 

(iv) The Secretary may suspend for a time certain or revoke a permit granted under 

this subparagraph only if the Secretary determines that the conditions or limitations 

set forth in such permit are not being complied with. The Secretary may amend or 

modify, after notice and opportunity for public comment, the list of fisheries 

published under clause (ii) whenever the Secretary determines there has been a 

significant change in the information or conditions used to determine such list. 

(v) Sections 1373 and 1374 of this title shall not apply to the taking of marine 

mammals under the authority of this subparagraph. 

(vi) This subparagraph shall not govern the incidental taking of California sea 

otters and shall not be deemed to amend or repeal the Act of November 7, 1986 

(Public Law 99-625; 100 Stat. 3500). 

(F) Notwithstanding the provisions of this subsection, any authorization affecting 

a military readiness activity (as defined in section 315(f) of Public Law 107-314; 

16 U.S.C. 703 note) shall not be subject to the following requirements: 
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(i) In subparagraph (A), “within a specified geographical region” and “within 

that region of small numbers”. 

(ii) In subparagraph (B), “within a specified geographical region” and “within 

one or more regions”. 

(iii) In subparagraph (D), “within a specific geographic region”, “of small 

numbers”, and “within that region” 

 

. . . .  
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33 U.S.C.A. § 1341 

§ 1341. Certification 

(a) Compliance with applicable requirements; application; procedures; license 

suspension 

(1) Any applicant for a Federal license or permit to conduct any activity including, 

but not limited to, the construction or operation of facilities, which may result in any 

discharge into the navigable waters, shall provide the licensing or permitting agency 

a certification from the State in which the discharge originates or will originate, or, 

if appropriate, from the interstate water pollution control agency having jurisdiction 

over the navigable waters at the point where the discharge originates or will 

originate, that any such discharge will comply with the applicable provisions of 

sections 1311, 1312, 1313, 1316, and 1317 of this title. In the case of any such 

activity for which there is not an applicable effluent limitation or other limitation 

under sections 1311(b) and 1312 of this title, and there is not an applicable standard 

under sections 1316 and 1317 of this title, the State shall so certify, except that any 

such certification shall not be deemed to satisfy section 1371(c) of this title. Such 

State or interstate agency shall establish procedures for public notice in the case of 

all applications for certification by it and, to the extent it deems appropriate, 

procedures for public hearings in connection with specific applications. In any case 

where a State or interstate agency has no authority to give such a certification, such 

certification shall be from the Administrator. If the State, interstate agency, or 

Administrator, as the case may be, fails or refuses to act on a request for certification, 

within a reasonable period of time (which shall not exceed one year) after receipt of 

such request, the certification requirements of this subsection shall be waived with 

respect to such Federal application. No license or permit shall be granted until the 

certification required by this section has been obtained or has been waived as 

provided in the preceding sentence. No license or permit shall be granted if 

certification has been denied by the State, interstate agency, or the Administrator, as 

the case may be. 

. . . .  
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33 U.S.C.A. § 1344 

§ 1344. Permits for dredged or fill material 

(a) Discharge into navigable waters at specified disposal sites 

The Secretary may issue permits, after notice and opportunity for public hearings for 

the discharge of dredged or fill material into the navigable waters at specified 

disposal sites. Not later than the fifteenth day after the date an applicant submits all 

the information required to complete an application for a permit under this 

subsection, the Secretary shall publish the notice required by this subsection. 

 

. . . .   
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33 U.S.C.A. § 1362 

§ 1362. Definitions 

Effective: January 14, 2019 

Except as otherwise specifically provided, when used in this chapter: 

 

. . .  

(7) The term “navigable waters” means the waters of the United States, including 

the territorial seas. 

 

. . . . 
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42 U.S.C.A. § 4332 

§ 4332. Cooperation of agencies; reports; availability of information; 

recommendations; international and national coordination of efforts 

The Congress authorizes and directs that, to the fullest extent possible: (1) the 

policies, regulations, and public laws of the United States shall be interpreted and 

administered in accordance with the policies set forth in this chapter, and (2) all 

agencies of the Federal Government shall— 

 

. . .  

(C) include in every recommendation or report on proposals for legislation and 

other major Federal actions significantly affecting the quality of the human 

environment, a detailed statement by the responsible official on-- 

(i) the environmental impact of the proposed action, 

(ii) any adverse environmental effects which cannot be avoided should the 

proposal be implemented, 

(iii) alternatives to the proposed action, 

(iv) the relationship between local short-term uses of man’s environment and the 

maintenance and enhancement of long-term productivity, and 

(v) any irreversible and irretrievable commitments of resources which would be 

involved in the proposed action should it be implemented. 

Prior to making any detailed statement, the responsible Federal official shall 

consult with and obtain the comments of any Federal agency which has 

jurisdiction by law or special expertise with respect to any environmental impact 

involved. Copies of such statement and the comments and views of the 

appropriate Federal, State, and local agencies, which are authorized to develop 

and enforce environmental standards, shall be made available to the President, 

the Council on Environmental Quality and to the public as provided by section 

552 of Title 5, and shall accompany the proposal through the existing agency 

review processes; 

 

. . .  

(E) study, develop, and describe appropriate alternatives to recommended courses 

of action in any proposal which involves unresolved conflicts concerning 
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alternative uses of available resources; 

 

. . . .  
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PL 95–91, August 4, 1977, 91 Stat 565 

UNITED STATES PUBLIC LAWS 

95th Congress - First Session 

Convening January 4, 1977 

PL 95–91 (S 826) 

August 4, 1977 

An Act to establish a Department of Energy in the executive branch by the 

reorganization of energy functions within the Federal Government in order to 

secure effective management to assure a coordinated national energy policy, and 

for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States of 

America in Congress assembled, That this Act // 42 USC 7101 // may be cited as 

the “Department of Energy Organization Act”. 

. . .  

TITLE III— TRANSFERS OF FUNCTIONS 

GENERAL TRANSFERS 

 

Sec. 301. (a) Except as otherwise provided in this Act, there are hereby transferred 

to, and vested in, the Secretary all of the functions vested by law in the Administrator 

of the Federal Energy Administration or the Federal Energy Administration, the 

Administrator of the Energy Research and Development Administration or the 

Energy Research and Development Administration; and the functions vested by law 

in the officers and components of either such Administration. 

(b) Except as provided in title IV, there are hereby transferred to, and vested in, the 

Secretary the function of the Federal Power Commission, or of the members, 

officers, or components thereof. The Secretary may exercise any power described in 

section 402(a)(2) to the extent the Secretary determines such power to be necessary 

to the exercise of any function within his jurisdiction pursuant to the preceding 

sentence. 

 

. . . . 
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18 C.F.R. § 153.8 

§ 153.8 Required exhibits. 

Effective: August 14, 2007 

(a) An application must include the following exhibits: 

 

. . .  

(7) Exhibit F. 

(i) An environmental report as specified in § 380.3 and § 380.12 of this chapter. 

Applicant must submit all appropriate revisions to Exhibit F whenever route or 

site changes are filed. These revisions should identify the specific differences 

resulting from the route or site changes, and not just provide revised totals for 

the resources affected; 

 

. . . .  
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33 C.F.R. § 328.3 

§ 328.3 Definitions. 

Effective: June 22, 2020 

For the purpose of this regulation these terms are defined as follows: 

(a) Jurisdictional waters. For purposes of the Clean Water Act, 33 U.S.C. 1251 et 

seq. and its implementing regulations, subject to the exclusions in paragraph (b) of 

this section, the term “waters of the United States” means: 

(1) The territorial seas, and waters which are currently used, or were used in the 

past, or may be susceptible to use in interstate or foreign commerce, including 

waters which are subject to the ebb and flow of the tide; 

(2) Tributaries; 

(3) Lakes and ponds, and impoundments of jurisdictional waters; and 

(4) Adjacent wetlands. 

 

. . .  

 

(c) Definitions. In this section, the following definitions apply: 

(1) Adjacent wetlands. The term adjacent wetlands means wetlands that: 

(i) Abut, meaning to touch at least at one point or side of, a water identified in 

paragraph (a)(1), (2), or (3) of this section; 

(ii) Are inundated by flooding from a water identified in paragraph (a)(1), (2), or 

(3) of this section in a typical year; 

(iii) Are physically separated from a water identified in paragraph (a)(1), (2), or 

(3) of this section only by a natural berm, bank, dune, or similar natural feature; 

or 

(iv) Are physically separated from a water identified in paragraph (a)(1), (2), or 

(3) of this section only by an artificial dike, barrier, or similar artificial structure 

so long as that structure allows for a direct hydrologic surface connection 

between the wetlands and the water identified in paragraph (a)(1), (2), or (3) of 

this section in a typical year, such as through a culvert, flood or tide gate, pump, 
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or similar artificial feature. An adjacent wetland is jurisdictional in its entirety 

when a road or similar artificial structure divides the wetland, as long as the 

structure allows for a direct hydrologic surface connection through or over that 

structure in a typical year. 

 

. . . .  
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40 C.F.R. § 230.10 

§ 230.10 Restrictions on discharge. 

Note: Because other laws may apply to particular discharges and because the Corps 

of Engineers or State 404 agency may have additional procedural and substantive 

requirements, a discharge complying with the requirement of these Guidelines will 

not automatically receive a permit. 

Although all requirements in § 230.10 must be met, the compliance evaluation 

procedures will vary to reflect the seriousness of the potential for adverse impacts 

on the aquatic ecosystems posed by specific dredged or fill material discharge 

activities. 

(a) Except as provided under section 404(b)(2), no discharge of dredged or fill 

material shall be permitted if there is a practicable alternative to the proposed 

discharge which would have less adverse impact on the aquatic ecosystem, so long 

as the alternative does not have other significant adverse environmental 

consequences. 

 

. . .  

(4) For actions subject to NEPA, where the Corps of Engineers is the permitting 

agency, the analysis of alternatives required for NEPA environmental 

documents, including supplemental Corps NEPA documents, will in most cases 

provide the information for the evaluation of alternatives under these Guidelines. 

On occasion, these NEPA documents may address a broader range of alternatives 

than required to be considered under this paragraph or may not have considered 

the alternatives in sufficient detail to respond to the requirements of these 

Guidelines. In the latter case, it may be necessary to supplement these NEPA 

documents with this additional information. 

 

. . . . 

USCA Case #20-1379      Document #1913923            Filed: 09/13/2021      Page 101 of 115



 

A-23 

 

40 C.F.R. § 1500.1 

§ 1500.1 Purpose. 

Effective: [See Text Amendments] to September 13, 2020 

. . .  

(b) NEPA procedures must insure that environmental information is available to 

public officials and citizens before decisions are made and before actions are taken. 

The information must be of high quality. Accurate scientific analysis, expert agency 

comments, and public scrutiny are essential to implementing NEPA. Most 

important, NEPA documents must concentrate on the issues that are truly significant 

to the action in question, rather than amassing needless detail. 

 

. . . .  
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40 C.F.R. § 1501.5 

§ 1501.5 Lead agencies. 

Effective: [See Text Amendments] to September 13, 2020 

(a) A lead agency shall supervise the preparation of an environmental impact 

statement if more than one Federal agency either: 

(1) Proposes or is involved in the same action; or 

(2) Is involved in a group of actions directly related to each other because of their 

functional interdependence or geographical proximity. 

 

. . . .  
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40 C.F.R. § 1502.14 

§ 1502.14 Alternatives including the proposed action. 

Effective: [See Text Amendments] to September 13, 2020 

This section is the heart of the environmental impact statement. Based on the 

information and analysis presented in the sections on the Affected Environment (§ 

1502.15) and the Environmental Consequences (§ 1502.16), it should present the 

environmental impacts of the proposal and the alternatives in comparative form, thus 

sharply defining the issues and providing a clear basis for choice among options by 

the decisionmaker and the public. In this section agencies shall: 

(a) Rigorously explore and objectively evaluate all reasonable alternatives, and for 

alternatives which were eliminated from detailed study, briefly discuss the reasons 

for their having been eliminated. 

(b) Devote substantial treatment to each alternative considered in detail including 

the proposed action so that reviewers may evaluate their comparative merits. 

(c) Include reasonable alternatives not within the jurisdiction of the lead agency. 

(d) Include the alternative of no action. 

(e) Identify the agency’s preferred alternative or alternatives, if one or more exists, 

in the draft statement and identify such alternative in the final statement unless 

another law prohibits the expression of such a preference. 

(f) Include appropriate mitigation measures not already included in the proposed 

action or alternatives. 
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40 C.F.R. § 1502.16 

§ 1502.16 Environmental consequences. 

Effective: [See Text Amendments] to September 13, 2020 

This section forms the scientific and analytic basis for the comparisons under § 

1502.14. It shall consolidate the discussions of those elements required by sections 

102(2)(C)(i), (ii), (iv), and (v) of NEPA which are within the scope of the statement 

and as much of section 102(2)(C)(iii) as is necessary to support the comparisons. 

The discussion will include the environmental impacts of the alternatives including 

the proposed action, any adverse environmental effects which cannot be avoided 

should the proposal be implemented, the relationship between short-term uses of 

man’s environment and the maintenance and enhancement of long-term 

productivity, and any irreversible or irretrievable commitments of resources which 

would be involved in the proposal should it be implemented. This section should not 

duplicate discussions in § 1502.14. It shall include discussions of: 

(a) Direct effects and their significance (§ 1508.8). 

(b) Indirect effects and their significance (§ 1508.8). 

(c) Possible conflicts between the proposed action and the objectives of Federal, 

regional, State, and local (and in the case of a reservation, Indian tribe) land use 

plans, policies and controls for the area concerned. (See § 1506.2(d).) 

(d) The environmental effects of alternatives including the proposed action. The 

comparisons under § 1502.14 will be based on this discussion. 

(e) Energy requirements and conservation potential of various alternatives and 

mitigation measures. 

(f) Natural or depletable resource requirements and conservation potential of various 

alternatives and mitigation measures. 

(g) Urban quality, historic and cultural resources, and the design of the built 

environment, including the reuse and conservation potential of various alternatives 

and mitigation measures. 

(h) Means to mitigate adverse environmental impacts (if not fully covered under § 

1502.14(f)). 
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40 C.F.R. § 1502.21 

§ 1502.21 Incomplete or unavailable information. 

Effective: September 14, 2020 

. . .   

(c) If the information relevant to reasonably foreseeable significant adverse impacts 

cannot be obtained because the overall costs of obtaining it are unreasonable or the 

means to obtain it are not known, the agency shall include within the environmental 

impact statement: 

(1) A statement that such information is incomplete or unavailable; 

(2) A statement of the relevance of the incomplete or unavailable information to 

evaluating reasonably foreseeable significant adverse impacts on the human 

environment; 

(3) A summary of existing credible scientific evidence that is relevant to 

evaluating the reasonably foreseeable significant adverse impacts on the human 

environment; and 

(4) The agency’s evaluation of such impacts based upon theoretical approaches 

or research methods generally accepted in the scientific community. 

 

. . . .  
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40 C.F.R. § 1502.22 

§ 1502.22 Incomplete or unavailable information. 

Effective: [See Text Amendments] to September 13, 2020 

When an agency is evaluating reasonably foreseeable significant adverse effects on 

the human environment in an environmental impact statement and there is 

incomplete or unavailable information, the agency shall always make clear that such 

information is lacking. 

(a) If the incomplete information relevant to reasonably foreseeable significant 

adverse impacts is essential to a reasoned choice among alternatives and the overall 

costs of obtaining it are not exorbitant, the agency shall include the information in 

the environmental impact statement. 

(b) If the information relevant to reasonably foreseeable significant adverse impacts 

cannot be obtained because the overall costs of obtaining it are exorbitant or the 

means to obtain it are not known, the agency shall include within the environmental 

impact statement: 

(1) A statement that such information is incomplete or unavailable; (2) a 

statement of the relevance of the incomplete or unavailable information to 

evaluating reasonably foreseeable significant adverse impacts on the human 

environment; (3) a summary of existing credible scientific evidence which is 

relevant to evaluating the reasonably foreseeable significant adverse impacts on 

the human environment, and (4) the agency’s evaluation of such impacts based 

upon theoretical approaches or research methods generally accepted in the 

scientific community. For the purposes of this section, “reasonably foreseeable” 

includes impacts which have catastrophic consequences, even if their probability 

of occurrence is low, provided that the analysis of the impacts is supported by 

credible scientific evidence, is not based on pure conjecture, and is within the 

rule of reason. 

 

. . . .  
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40 C.F.R. § 1506.13 

§ 1506.13 Effective date. 

Effective: September 14, 2020 

The regulations in this subchapter apply to any NEPA process begun after September 

14, 2020. An agency may apply the regulations in this subchapter to ongoing 

activities and environmental documents begun before September 14, 2020. 

  

USCA Case #20-1379      Document #1913923            Filed: 09/13/2021      Page 108 of 115



 

A-30 

 

40 C.F.R. § 1508.7 

§ 1508.7 Cumulative impact. 

Effective: [See Text Amendments] to September 13, 2020 

Cumulative impact is the impact on the environment which results from the 

incremental impact of the action when added to other past, present, and reasonably 

foreseeable future actions regardless of what agency (Federal or non-Federal) or 

person undertakes such other actions. Cumulative impacts can result from 

individually minor but collectively significant actions taking place over a period of 

time. 
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40 C.F.R. § 1508.8 

§ 1508.8 Effects. 

Effective: [See Text Amendments] to September 13, 2020 

Effects include:  

(a) Direct effects, which are caused by the action and occur at the same time and 

place. 

(b) Indirect effects, which are caused by the action and are later in time or farther 

removed in distance, but are still reasonably foreseeable. Indirect effects may 

include growth inducing effects and other effects related to induced changes in the 

pattern of land use, population density or growth rate, and related effects on air and 

water and other natural systems, including ecosystems. 

 

Effects and impacts as used in these regulations are synonymous. Effects includes 

ecological (such as the effects on natural resources and on the components, 

structures, and functioning of affected ecosystems), aesthetic, historic, cultural, 

economic, social, or health, whether direct, indirect, or cumulative. Effects may also 

include those resulting from actions which may have both beneficial and detrimental 

effects, even if on balance the agency believes that the effect will be beneficial. 
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40 C.F.R. § 1508.25 

§ 1508.25 Scope. 

Effective: [See Text Amendments] to September 13, 2020 

Scope consists of the range of actions, alternatives, and impacts to be considered in 

an environmental impact statement. The scope of an individual statement may 

depend on its relationships to other statements (§§ 1502.20 and 1508.28). To 

determine the scope of environmental impact statements, agencies shall consider 3 

types of actions, 3 types of alternatives, and 3 types of impacts. They include: 

(a) Actions (other than unconnected single actions) which may be: 

(1) Connected actions, which means that they are closely related and therefore 

should be discussed in the same impact statement. Actions are connected if they: 

(i) Automatically trigger other actions which may require environmental impact 

statements. 

(ii) Cannot or will not proceed unless other actions are taken previously or 

simultaneously. 

(iii) Are interdependent parts of a larger action and depend on the larger action 

for their justification. 

(2) Cumulative actions, which when viewed with other proposed actions have 

cumulatively significant impacts and should therefore be discussed in the same 

impact statement. 

 

. . . . 
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50 C.F.R. § 402.12 

§ 402.12 Biological assessments. 

(a) Purpose. A biological assessment shall evaluate the potential effects of the action 

on listed and proposed species and designated and proposed critical habitat and 

determine whether any such species or habitat are likely to be adversely affected by 

the action and is used in determining whether formal consultation or a conference is 

necessary. 

(b) Preparation requirement. 

(1) The procedures of this section are required for Federal actions that are “major 

construction activities”; provided that a contract for construction was not entered 

into or actual construction was not begun on or before November 10, 1978. Any 

person, including those who may wish to apply for an exemption from section 

7(a)(2) of the Act, may prepare a biological assessment under the supervision of 

the Federal agency and in cooperation with the Service consistent with the 

procedures and requirements of this section. An exemption from the 

requirements of section 7(a)(2) is not permanent unless a biological assessment 

has been prepared. 

(2) The biological assessment shall be completed before any contract for 

construction is entered into and before construction is begun. 

(c) Request for information. The Federal agency or the designated non-Federal 

representative shall convey to the Director either (1) a written request for a list of 

any listed or proposed species or designated or proposed critical habitat that may be 

present in the action area; or (2) a written notification of the species and critical 

habitat that are being included in the biological assessment. 

(d) Director’s response. Within 30 days of receipt of the notification of, or the 

request for, a species list, the Director shall either concur with or revise the list or, 

in those cases where no list has been provided, advise the Federal agency or the 

designated non-Federal representative in writing whether, based on the best 

scientific and commercial data available, any listed or proposed species or 

designated or proposed critical habitat may be present in the action area. In addition 

to listed and proposed species, the Director will provide a list of candidate species 

that may be present in the action area. Candidate species refers to any species being 

considered by the Service for listing as endangered or threatened species but not yet 
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the subject of a proposed rule. Although candidate species have no legal status and 

are accorded no protection under the Act, their inclusion will alert the Federal agency 

of potential proposals or listings. 

(1) If the Director advises that no listed species or critical habitat may be present, 

the Federal agency need not prepare a biological assessment and further 

consultation is not required. If only proposed species or proposed critical habitat 

may be present in the action area, then the Federal agency must confer with the 

Service if required under § 402.10, but preparation of a biological assessment is 

not required unless the proposed listing and/or designation becomes final. 

(2) If a listed species or critical habitat may be present in the action area, the 

Director will provide a species list or concur with the species list provided. The 

Director also will provide available information (or references thereto) regarding 

these species and critical habitat, and may recommend discretionary studies or 

surveys that may provide a better information base for the preparation of an 

assessment. Any recommendation for studies or surveys is not to be construed as 

the Service’s opinion that the Federal agency has failed to satisfy the information 

standard of section 7(a)(2) of the Act. 

(e) Verification of current accuracy of species list. If the Federal agency or the 

designated non-Federal representative does not begin preparation of the biological 

assessment within 90 days of receipt of (or concurrence with) the species list, the 

Federal agency or the designated non-Federal representative must verify (formally 

or informally) with the Service the current accuracy of the species list at the time the 

preparation of the assessment is begun. 

(f) Contents. The contents of a biological assessment are at the discretion of the 

Federal agency and will depend on the nature of the Federal action. The following 

may be considered for inclusion: 

(1) The results of an on-site inspection of the area affected by the action to 

determine if listed or proposed species are present or occur seasonally. 

(2) The views of recognized experts on the species at issue. 

(3) A review of the literature and other information. 

(4) An analysis of the effects of the action on the species and habitat, including 

consideration of cumulative effects, and the results of any related studies. 

(5) An analysis of alternate actions considered by the Federal agency for the 

proposed action. 
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(g) Incorporation by reference. If a proposed action requiring the preparation of a 

biological assessment is identical, or very similar, to a previous action for which a 

biological assessment was prepared, the Federal agency may fulfill the biological 

assessment requirement for the proposed action by incorporating by reference the 

earlier biological assessment, plus any supporting data from other documents that 

are pertinent to the consultation, into a written certification that: 

(1) The proposed action involves similar impacts to the same species in the same 

geographic area; 

(2) No new species have been listed or proposed or no new critical habitat 

designated or proposed for the action area; and 

(3) The biological assessment has been supplemented with any relevant changes 

in information. 

(h) Permit requirements. If conducting a biological assessment will involve the 

taking of a listed species, a permit under section 10 of the Act (16 U.S.C. 1539) and 

part 17 of this title (with respect to species under the jurisdiction of the FWS) or 

parts 220, 222, and 227 of this title (with respect to species under the jurisdiction of 

the NMFS) is required. 

(i) Completion time. The Federal agency or the designated non- Federal 

representative shall complete the biological assessment within 180 days after its 

initiation (receipt of or concurrence with the species list) unless a different period of 

time is agreed to by the Director and the Federal agency. If a permit or license 

applicant is involved, the 180–day period may not be extended unless the agency 

provides the applicant, before the close of the 180–day period, with a written 

statement setting forth the estimated length of the proposed extension and the 

reasons why such an extension is necessary. 

(j) Submission of biological assessment. The Federal agency shall submit the 

completed biological assessment to the Director for review. The Director will 

respond in writing within 30 days as to whether or not he concurs with the findings 

of the biological assessment. At the option of the Federal agency, formal 

consultation may be initiated under § 402.14(c) concurrently with the submission of 

the assessment. 

(k) Use of the biological assessment. 

(1) The Federal agency shall use the biological assessment in determining 

whether formal consultation or a conference is required under § 402.14 or § 

402.10, respectively. If the biological assessment indicates that there are no listed 
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species or critical habitat present that are likely to be adversely affected by the 

action and the Director concurs as specified in paragraph (j) of this section, then 

formal consultation is not required. If the biological assessment indicates that the 

action is not likely to jeopardize the continued existence of proposed species or 

result in the destruction or adverse modification of proposed critical habitat, and 

the Director concurs, then a conference is not required. 

(2) The Director may use the results of the biological assessment in (i) 

determining whether to request the Federal agency to initiate formal consultation 

or a conference, (ii) formulating a biological opinion, or (iii) formulating a 

preliminary biological opinion. 
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