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EXHIBIT 1

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SONOMA
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HON. PATRICK M, BRODERICK
JUDGE OF THE SUPERIOR COURT
Courtroom 16
3035 Cleveland Avenue
Santa Rosa, CA 95403
(707) 521-6729
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10

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SONOMA
WILLIAM P. GALLAHER,
Petitioner and Plaintiff,

11
12
13

Case No. SCV-265711
RULING ON PETITION FOR WRIT OF
MANDATE AND COMPLAINT FOR
DECLARATORY AND INJUNCTIVE
RELIEF

v.
CITY OF SANTA ROSA, et al.,

14

Respondents and Defendants.

15
16

The Petition for Writ of Mandate and Complaint for Declaratory and Injunctive

17

Relief filed December 17, 2019, came on regularly for hearing on January 27, 2021,

18

before the Honorable Patrick M. Broderick, Judge, presiding. Counsel Matthew C.

19

Henderson was present on behalf of Petitioner and Plaintiff William P. Gallaher.

20

Counsel Kevin D. Siegel was present on behalf of Respondents and Defendants City of

21

Santa Rosa and City Council of the City of Santa Rosa. Also present observing on

22

behalf of Respondents and Defendants were counsel Stephen E, Velyvis and Ashle T.

23

Crocker.

24

Upon consideration by the Court of the papers and evidence filed in support of

25

and in opposition to the Petition, and having heard and considered the oral argument of

26

counsel, the Court renders the following decision:

27
28

Petition for Writ of Mandate and Complaint for Declaratory and Injunctive
Relief DENIED as explained herein.
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Facts
2

Petitioner seeks a writ of mandate directing Respondents to set aside their

3

approval of Ordinance No. ORD-2019-019 Entitled: Ordinance of the Council of the City

4

of Santa Rosa Adopting by Reference, With Local Amendments, the 2019 California

5

Energy Code Including All-Electric, Low-Rise Residential Reach Code ("the Reach

6

Code" or "the Project") adopted November 19, 2019.

7

In his first cause of action, Petitioner contends that Respondents improperly

8

adopted the Reach Code without conducting required review under the California

9

Environmental Quality Act ("CEQA"). He asserts that Respondents improperly found

10

the adoption of the Reach Code to fall within three exemptions from CEQA when in fact

11

substantial evidence shows that the Reach Code may cause reasonably foreseeable,

12

potentially significant physical changes in the environment so Respondents were

13

required to prepare an environmental impact report ("EIR") under CEQA. He also

14

argues that the unusual circumstances exception and the cumulative impacts exception

15

to the exemptions apply.

16

In the second cause of action, Petitioner contends that the adoption of the Reach

17

Code violated requirements for adopting reach codes because Respondents failed to

18

prepare the requisite CEQA document and failed to do a required cost-effectiveness

19

analysis.

20

Adoption of The Reach Code

21

Prior to the Respondent City of Santa Rosa ("the City") adopting the Reach

22

Code, the State of California ("the State") updated its Building Standards Code with a

23

2019 Energy Code ("the Energy Code") which requires low-rise residential construction

24

to include solar photovoltaic ("PV") and battery storage systems. 2 Administrative

25

Record ("AR") 22, 28, 32, 34; 6 AR 61; 7 AR 72 23 AR 305; 56 AR 1148. The State

26

published a Negative Declaration ("the State ND") for the Energy Code finding that it will

27

not cause any significant impacts and that it will provide environmental benefits through

28

reduction of energy consumption from providers. 2 AR 3 et seq.; 3 AR 49 et seq.;
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1

particularly 2 AR 28-29, 32, 34, 49-59. It also commissioned a Cost-Effectiveness

2

Study ("the Cost Study"). 24 AR 309 et seq.
Respondent City began exploring adoption of an all-electric Reach Code in early

3
4

2019 and on June 11, 2019 its Climate Action Subcommittee ("CAS") considered 3

5

options, directing staff to develop an all-electric Reach Code, partnering with several

6

other local agencies regulating climate protection and energy uses. 7 AR 74-75.
The City made public-outreach efforts and received comments from the public,

7
8

organizations, and industry groups. See, e.g., 14 AR 157, 18 AR 186 et seq., 32 AR

9

609 et seq., 43 AR 596.
Staff presented the proposed Reach Code requiring new low-rise residential

10
11

construction to provide a permanent electricity supply for space heating, water heating,

12

cooking and clothes drying, with no plumbing for natural gas. 1 AR 134, 1381 12 AR

13

139-141. Prior to the regularly scheduled City Council meeting of October 22, 2019,

14

City staff prepared a memo regarding exemption from CEQA ("the City CEQA Memo")

15

and finding the Reach.Code to be exempt from CEQA, in part relying on the State ND

16

and Cost Study for the amendments in the State's 2019 Energy Code. 56 AR 1148-

17

1156. It explains that a minimum code-compliant PV system would generate electricity

18

roughly equal to that typically purchased for mixed-fuel homes while a larger system

19

would generate close to 100% of a home's typical energy needs. 24 AR 398; 56 AR

20

1151.

21

The City CEQA Memo concluded that adoption of the Reach Code would be

22

exempt from CEQA pursuant to the "common-sense" exemption set forth in 14 CCR

23

section 15061(b)(3) of the Guidelines for the Implementation of CEQA ("Guidelines"), as

24

well as two "categorical" exemptions, Class 7 and Class 8, set forth in Guidelines 15307

25

and 15308, respectively. 56 AR 1148-1156. The City CEQA Memo explained that the

26

Reach Code will "further reduce energy consumption" with specific findings that that the

27

PV systems will reduce energy consumption by specific amounts compared to multi-fuel

28

homes; they will reduce the need for additional transmission infrastructure; they will
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1

reduce the impacts of power shut-offs; they will reduce consumption of natural gas or

2

water for generating electricity; and the proposal will promote the policies of the City's

3

Climate Action Plan ("CAP"). 56 AR 1150-1156. It also determined that there is no

4

exception to the exemptions, stating that the "unusual circumstances" exception does

5

not apply because there are no "unusual circumstances" and there is no evidence of

6

cumulative impacts. 56 AR 1156.
Respondents ultimately found adoption of the Reach Code to be exempt from

7
8

CEQA under the three exemptions as set forth in the City CEQA Memo. 6 AR 68-69.

9

The City published a notice of exemption ("NOE") on December 12, 2020, setting forth

10

all three exemptions. 1 AR 2.

11

Requests for Judicial Notice
Respondents request judicial notice of the California Energy Commission

12
13

("CEC") approval of the Reach Code, Petitioner's letter to the CEC, approved reach

14

codes of several other municipalities, therm equivalence to kilowatt hours ("kWh"),

15

specified details from the information published by the State of California ("the State")

16

on solar photovoltaic systems, the State's Building Standards Codes,. and Respondents'

17

Climate Action Plan ("CAP").
Petitioner objects to the requests except for the last two items, the State Building

18
19

Standards Codes and Respondents' CAP. He argues that the items are not relevant

20

and were not part of the record or before Respondents when adopting the Reach Code.

21

The request is granted as to CEC approval, therm equivalence, the State's

22

published information on photovoltaic systems, the States codes, and the CAP. Judicial

23

notice of the CEC approval of the Reach Code, which took place after the underlying

24

proceedings and affects Petitioner's challenge based on noncompliance with law

25

governing reach codes, is appropriate. The therm and photovoltaic information are

26

relevant for understanding the context of the information in the record and are judicially

27

noticeable.

28

///
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1

The request is denied as to Petitioner's letter, which does not appear judicially

2

noticeable, and the reach codes of other municipalities, which, by their nature and

3

purpose here, would only be appropriate to consider if they were information in the

4

record. The information on other codes appears to be an improper attempt to include

5

information outside of the record.

6

Petitioner also seeks judicial notice of information from Pacific Gas and Electric

7

Company ("PG&E") regarding rotating outage status and a newspaper article on rolling

8

blackout during a heatwave. These are again improper for judicial notice here since the

9

information was not part of the record but its nature and intended purpose here are such

10

that they would only be appropriate to consider had they been part of the record. The

11

information appears to be an improper attempt to include information outside of the

12

record. The Court accordingly denies Petitioner's requests.

13

The Court notes that no decision regarding any of the items which either party

14

presents for judicial notice is dispositive to the outcome of this Petition. The Court's

15

ultimate ruling would be the same regardless of whether it reversed its decision on any

16

of these items.
Overview of Reach Codes

17
18

Title 24 of the California Code of Regulations sets minimum standards for

19

building codes in California in the Building Standards Code, including, among others,

20

the Plumbing Code and Energy Code.

21

Local agencies may modify these codes based on local conditions and based on

22

required findings. Health and Safety Code sections 17958.7, 18941.5; see 7 AR 43. In

23

addition, no modification or change is effective or operative until the finding and the

24

modification or change have been filed with the California Building Standards

25

Commission.

26

Local agencies may also adopt energy-efficiency modifications to the Energy

27

Code if 1) they find the modifications to be cost-effective and 2) the California Energy

28

Commission ("CEC") finds that the rules will reduce energy consumption. PRC section
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1

25402.1(h)(2); see 24 AR 317. Again, these are not enforceable or effective until the

2

agency submits required documentation to the CEC and obtains CEC approval. PRO

3

section 25402.1; 24 CCR 10-106.

4
5

CEQA Overview
The ultimate mandate of CEQA is "to provide public agencies and the public in

6

general with detailed information about the effect [of] a proposed project" and to

7

minimize those effects and choose possible alternatives. Public Resources Code

8

("PRO") section 21061, After all, the publid and public participation hold a "privileged

9

position" in the CEQA process based on fundamental "notions of democratic decision-

10

making." Concerned Citizens of Costa Mesa, Inc. v. 32nd District Agricultural

11

Association (1986) 42 Cal.3d 929, 936. As stated in Laurel Heights Improvement

12

Association v. Regents of the University of California (1988) 47 Cal.3d 376, 392, "[t]he

13

EIR process protects not only the environment but also informed self-government."

14

An EIR is required for a project which substantial evidence indicates may have a

15

significant effect on the environment, unless the project is exempt from CEQA,

16

Guidelines for the Implementation of CEQA (Guidelines), 14 OCR section 15063(b)1;

17

PRC sections 21100, 21151; PRC section 21084 (governing exemptions); Guideline

18

15061 (governing exemptions). EIRs are, in the words of the California Supreme Court,

19

"the heart of CEQA." Laurel Heights Improvement Assn. v. Regents of the University of

20

California (1988) 47 Cal.3d 376, 392 (Laurel Heights I). Thus, an environmental impact

21

report ("EIR") is ordinarily required, and a lesser CEQA document such as a negative

22

declaration ("ND") is insufficient, if substantial evidence in light of the record indicates

23

that the project may have a significant.impact. PRO 21080(c)(1); Guideline 15064(a)(1).

24

The Supreme Court it t No Oil, Ino. v. City of Los Angeles (1974) 13 Cal.3d 68,

25

74, found that CEQA sets forth a three-stage process for determining if environmental

26

review pursuant to CEQA is necessary and, if so, what level. This was further explained

27
28

1 These are at 14 Cal Code Regs §§ 15000, et seq. Courts should at a minimum afford great weight to
the Guidelines except when a section is clearly unauthorized or erroneous under CEQA. Laurel Heights
Improvement Ass'n v. Regents of Univ. of Cal. (Laurel Heights 1) (1988) 47 Cal.3d 376, 391, fn 2; Sierra
Club v, County of Sonoma (1992) 6 Cal.App.4th 1307, 1315.
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1

and clarified in Gentry v. City of Murrieta (1995) 36 Cal.App.4th 1359, at 1371-1372,

2

which stated that "CEQA lays out a three-stage process" by which 1) the agency must

3

determine whether the particular activity is covered by CEQA, i.e., the activity is a

4

"project" as defined in CEQA and is not exempt; 2) if the activity is a "project" and not

5

exempt, the agency must conduct an initial study to determine if it "may have a

6

significant effect on the environment"; and 3) it must then approve an EIR if the project

7

may have such an effect, or if it finds that the project will not have such an impact, it

8

may prepare a negative declaration. In the words of Citizens for Environmental

9

Responsibility v. State ex rel. 14th Dist. Ag. Assn. (App. 3 Dist. 2015) 242 Cal.App.4th

10
11
12
13
14
15
16
17
18
19
20

555, 568,
"[T]he Guidelines establish a three-step process to assist a public agency
in determining which document to prepare for a project subject to CEQA.
(Guidelines, § 15002, subd. (k).) In the first step, the lead public agency
preliminarily examines the project to determine whether the project is
statutorily exempt from CEQA, falls within a Guidelines categorical
exemption or if "it can be seen with certainty" that [the] project will not
have a significant effect on the environment. [Citations.]' [Citation.] If so,
no further agency evaluation under CEQA is required. The agency may
prepare a notice of exemption. [Citation.] If, however, the project does
not fall within an exemption and it cannot be seen with certainty that the
project will not have a significant effect on the environment, the agency
takes the second step and conducts an initial study to determine whether
the project may have a significant effect on the environment. [Citations.] If
the initial study shows there is no substantial evidence the project may
have a significant effect on the environment or revisions to the project
would avoid such an effect, the Jead agency prepares a negative
declaration. [Citations.] If the initial study shows 'there is substantial
evidence ... that the project may have a significant effect on the
environment,' the lead agency must take the third step and prepare an
environmental impact report (EIR)." [Citation.]

21
22

Projects Subject to CEQA

23

Generally speaking, any activity, a public agency has discretion to carry out or to

24

approve which has the potential for resulting in a physical change in the environment is

25

a "project." Gentry, supra, 1371. Under CEQA, a "Project" means the "activity which is

26

being approved and which may be subject to several discretionary approvals" and it

27

"does not mean each separate governmental approval." Guideline 15378.

28
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1
2

Respondents do not contend that the decision to adopt the Reach Code was not
within the definition of a "project" under CEQA.

3

Projects Exempt from CEQA

4

As noted above, the first step an agency must make in conducting review

5

pursuant to CEQA is determining whether an activity is a "project" and, if so, whether it

6

is "exempt" from CEQA.

7

PRC section 21084 is the statutory authority for exemptions from CEQA and

8

exceptions to those exemptions. If the project is exempt, then the agency need conduct

9

no further CEQA review. Citizens for Environmental Responsibility, supra, 242

10

Cal.App.4th 568. If an exception to the exemptions applies, the agency may not rely on

11

an exemption and must conduct further CEQA review.

12

Guideline 15061 governs "Review for Exemption" from CEQA and sets forth the

13

types of exemptions. These include, as relevant here, (2) pursuant to a categorical

14

exemption found in Guidelines 15300,.et seq., and (3) the "common sense exemption"

15

for projects with a potential for causing a significant effect and which applies "{w}here it

16

can be seen with certainty that there is no possibility that the activity in question may

17

have a significant effect on the environment." Subdivision (b)(3) is the "common-sense"

18

exemption. See, Apartment Association of Greater Los Angeles v. City of Los Angeles

19

(2001) 90 Cal.App.4th 1162, 1171; Davidon Homes v. City of San Jose (1997) 54

20

Cal.App.4th 106, 116-117.

21
22

The Common-Sense Exemption
The common-sense exemption may be used "only in those situations where its

23

absolute and precise language clearly applies." Myers v. Board of Supervisors (1st

24

Dist. 1976) 58 Cal.App.3d 413, 425. Where one can raise a legitimate question of a

25

possible significant impact, the exemption does not apply and, because it requires a

26

finding that such impacts are impossible, it requires a factual evaluation based on

27

evidence which shows that it could have no possible significant impact. Davidon

28

Homes v. City of San Jose (1997) 54 Cal.App.4th 106, 116-117. The agency thus
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1

bears the burden of basing its decision on substantial evidence that shows no such

2

possibility. Ibid.

3

Categorical Exemptions

4

In accordance with PRC section 21084, the CEQA Guidelines list a number of

5

classes of projects which are considered generally not to result in a significant impact

6

on the environment and are thus generally exempted from CEQA. PRC 21084;

7

Guidelines 15300-15331; Azusa Land Reclamation Co., Inc. v. Main San Gabriel Basin

8

Watermaster (1997) 52 Cal.App.4th 1165.

9
10
11
12
13

Guideline 15307 sets forth the Class 7 categorical exemption for actions taken to
protect natural resources. It states, in full,
Class 7 consists of actions taken by regulatory agencies as authorized by
state law or local ordinance to assure the maintenance, restoration, or
enhancement of a natural resource where the regulatory process involves
procedures for protection of the environment. Examples include but are
not limited to wildlife preservation activities of the State Department of
Fish and Game. Construction activities are not included in this exemption.

14
15
16
17
18
19

Guideline 15308 sets forth the Class 8 categorical exemptions for actions taken
"for Protection of the Environment." It states, in full,
Class 8 consists of actions taken by regulatory agencies, as authorized by
state or local ordinance, to assure the maintenance, restoration,
enhancement, or protection of the environment where the regulatory
process involves procedures for protection of the environment.
Construction activities and relaxation of standards allowing environmental
degradation are not included in this exemption.

20
21
22

Standard of Review
Any inquiry into whether an agency has failed to comply with CEQA "shall extend

23

only to whether there was a prejudicial abuse of discretion. Abuse of discretion is

24

established if the agency has not proceeded in a manner required by law or if the

25

determination or decision is not supported by substantial evidence. PRC section

26

21168.5.

27
28

A threshold dispute which this case presents, and which may determine the
outcome, is what specific standard of review to apply. There are several specific
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1

standards which may apply under CEQA when determining if the agency has thus

2

abused its discretion, with the determination as to which applies depending on the

3

circumstances and, most specifically, the procedural stage of the environmental review.

4

These include the fair argument test, which controls when an agency is determining if it

5

should prepare an EIR or simply an ND. This is based on PRC 21080(c); see also,

6

Guideline 15064(a)(1); Laurel Heights Improvement Ass'n. v. Regents of University of

7

California (1993) 6 Ca1.4th 1112, 1135 (Laurel Heights II), The substantial-evidence

8

test applies to decisions regarding significant impacts in approving an EIR and the court

9

must uphold the decision if it is supported by substantial evidence in the record as a

10

whole. Bowman v. City of Petaluma (1986) 185 Cal.App.3d 1065, 1075; see, River

11

Valley Preservation Project v. Metropolitan Transit Dev. Bd. (1995) 37 Cal.App.4th 154,

12

166; see, Santa Teresa Citizen Action Group v. City of San Jose (2003) 114

13

Cal.App.4th 689, 703. On the other hand, failure to include required elements or

14

information is a failure to proceed in the manner required by law and demands strict

15

scrutiny involving de novo review. Sierra Club v. State Bd. of Forestry (1994) 7 Ca1.4th

16

1215, 1236; Vineyard Area Citizens for Responsible Growth, supra, 40 Cal.4th 435.

17

Where an agency has determined if a project is exempt from CEQA under a categorical

18

exemption, the court also must uphold the agency's decision if supported by substantial

19

evidence in light of the whole record. Citizens for Environmental Responsibility, supra,

20

242 Cal.App.4th 568; Davidon Homes v. City of San Jose (1997) 54 Cal.App.4th 106,

21

115; Fairbank v. City of Mill Valley (1999) 75 Cal.App.4th 1243, 1251.

22
23

Demonstrating Prejudicial Error
Preliminarily, agency actions are presumed to comply with applicable law unless

24

the petitioner presents proof to the contrary. Evidence Code section 664; Foster v. Civil

25

Service Commission of Los Angeles County (1983) 142 Cal.App.3d 444, 453.

26

Accordingly, the findings of an administrative agency are presumed to be supported by

27

substantial evidence absent contrary evidence. Taylor Bus. Service, Inc. v. San Diego

28

Bd. of Education (1987) 195 Cal.App.3d 1331.
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1

Additionally, as noted above, any inquiry into whether an agency has failed to

2

comply with CEQA must determine if the error, or abuse of discretion, was prejudicial.

3

PRC section 21168.5; see also, Save Cuyama Valley v. County of Santa Barbara

4

(2013) 213 Cal.App.4th 1059, 1073.

5

The Applicable Standard of Review for Exemptions

6

and Exceptions to Exemptions

7

Petitioner incorrectly relies on the fair argument standard here in arguing that the

8

Project does not fall within the exemptions on which Respondents rely. As

9

Respondents note, that test does not apply to a determination that a project is exempt

10
11

from CEQA, and specifically within a categorical exemption.
Petitioner relies on the "fair argument" standard of review to argue that the court

12

must order an agency to prepare an EIR if the record contains substantial evidence

13

supporting a fair argument that the project may have a significant impact, despite finding

14

that the Project falls within a categorical exemption. Petitioner's Opening Brief ("OB")

15

14, et seq. Although Petitioner sets forth a correct description of the fair argument test,

16

Petitioner is incorrect in asserting that it applies here, as explained below.

17

Petitioner is also generally correct when initially discussing the standard of

18

review regarding exemptions from CEQA and exceptions to the exemptions at OB 9-13,

19

at which point the standard which Petitioner discusses is not the fair argument standard.

20

For example, Petitioner asserts, correctly, that "the Class 7 and 8 exemptions .. . do not

21

apply as an initial matter unless substantial evidence supports their facial applicability

22

.,.." OB 12:1-2. However, following this prefatory passage in his brief, Petitioner then

23

incorrectly relies on the fair argument test when actually arguing how the adoption of the

24

exemptions is improper at OB 14, et seq. Petitioner argues that "an agency is required

25

to prepare an [EIR] whenever substantial evidence in the record supports a "fair

26

argument" that a project may have a significant effect .. . ." OB 14: 3-4. He contends

27

then sets forth the fair argument standard and subsequently reiterates his contention

28

that reliance on the exemptions was improper because "there is abundant evidence ...
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1

that the Reach Code may have a variety of substantial impacts .. .." OB 16: 12-13. In

2

his discussion, he largely relies on assertions about purported substantial evidence

3

which he claims supports a fair argument that there may he significant impacts.

4

Instead, however, as noted above, the more deferential, substantial-evidence

5

test applies to the initial agency determinations that a categorical exemption applies to a

6

project. Davidon Homes v. City of San Jose (1997) 54 Cal.App.4th 106, 115; Fairbank

7

v. City of Mill Valley (1999) 75 Cal.App.4th 1243, 1251. It is important to note that there

8

was for some time apparently some disagreement over the specific standards of review

9

to apply to agency determinations regarding exemptions and exceptions to exemptions.

10

See, Dunn-Edward Corporation v. Bay Area Air Quality Management District (1992) 9

11

Cal.App.4th 644; Gentry v. City of Murrieta (1995) 36 Cal.App.4th 1359, 1406, fn.24. In

12

the past, courts, as discussed in the above two cases, often, but not uniformly, applied

13

the fair-argument test to the finding that a project fit within a categorical exemption.

14

Courts have since, however, become uniform in breaking down the standard of review

15

into three basic parts. Azusa Land Reclamation Co., Inc. v. Main San Gabriel Basin

16

Watermaster (1997) 52 Cal.App.4th 1165; Fairbank v. City of Mill Valley (1999) 75

17

Cal.App.4th 1243; Davidon Homes v, City of San Jose (1997) 54 Cal,App.4th 106,

18

As noted above, the court in Citizens for Environmental Responsibility, supra,

19

242 Cal.App.4th, 568, set forth a detailed description of the steps and necessary

20

determinations which are required when an agency studies an activity to determine if

21

CEQA applies and also what level of review is necessary, explaining, with emphasis

22

added, that if an agency finds a project to be exempt from CEQA, "no further agency

23

evaluation under CEQA is required .... If, however, the project does not fall within an

24

exemption and it cannot be seen with certainty that the project will not have a significant

25

effect on the environment, the agency takes the second step and conducts an initial

26

study to determine whether the project may have a significant effect on the

27

environment." On the burden and standard of review, it explained, at 568 with

28

emphasis added,
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1
2
3
4
5
6
7
8
9
10

The lead agency has the burden to demonstrate that a project falls within
a categorical exemption and the agency's determination must be
supported by substantial evidence. [Citation.] Once the agency
establishes that the project is exempt, the burden shifts to the party
challenging the exemption to show that the project is not exempt because
it falls within one of the exceptions listed in Guidelines section 15300.2.
Similarly, the court in California Farm Bureau Federation v. California Wildlife
Conservation Bd. (2006) 143 Cal,App.4th 173, at 185, also explained,
Where the specific issue is whether the lead agency correctly determined
a project fell within a categorical exemption, we must first determine as a
matter of law the scope of the exemption and then determine if substantial
evidence supports the agency's factual finding that the project fell within
the exemption. (Citations.) The lead agency has the burden to
demonstrate such substantial evidence. (Citations.)

12

Once the agency meets this burden to establish the project is within a
categorically exempt class, "the burden shifts to the party challenging the
exemption to show that the project is not exempt because it falls within
one of the exceptions listed in Guidelines section 15300.2."

13

In the words of County of Amador v. El Dorado County Water Agency (1999) 76

11

14

Cal.App.4th 931, at 966, " 'Where a project is categorically exempt, it is not subject to

15

CEQA requirements and "may be implemented without any CEQA compliance

16

whatsoever." ' [Citation.] [¶] In keeping with general principles of statutory construction,

17

exemptions are construed narrowly and will not be unreasonably expanded beyond their

18

terms. [Citations.] Strict construction allows CEQA to be interpreted in a manner

19

affording the fullest possible environmental protections within the reasonable scope of

20

statutory language. [Citations.] It also comports with the statutory directive that

21

exemptions may be provided only for projects which have been determined not to have

22

a significant environmental effect. [Citations.]"

23

The fair argument test thus applies when an agency finds a project to be subject

24

to CEQA and publishes a negative declaration, which it may do if no substantial

25

evidence in light of the record indicates that the project may have a significant impact.

26

PRC 21080(c)(1); Guideline 15064(a)(1). As the Supreme Court stated in Laurel

27

Heights Improvement Ass'n. v. Regents of University of California (1993) 6 Cal.4th

28
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1

1112, 1135 (Laurel Heights II), "the 'fair argument' test has been applied only to the

2

decision whether to prepare an original EIR or a negative declaration."

3

This establishes several key points regarding the standard of review, and the

4

applicable burden, at issue in this petition. First, the substantial-evidence test applies to

5

an agency's determination that a project falls within a categorical exemption from

6

CEQA. Second, the test by which an agency may find a project exempt only if it can be

7

seen with certainty that there is no possibility that the activity in question may have a

8

significant effect on the environment is the standard for the "common sense" exemption

9

only and does not apply to findings that a project falls within a categorical exemption.

10

Third, once an agency has determined that a project under CEQA is exempt from

11

CEQA review, the agency conducts no further environmental review. Only if the agency

12

does not find the project to be exempt does it continue further and determine from the

13

initial study whether the project may have a significant effect on the environment and

14

thus require an EIR or if it may instead approve an ND.
The Exception to Exemptions due to Unusual Circumstances

15
16

As explained above, once an agency has found, based on substantial evidence,

17

that a project falls within an exemption., the burden shifts to a party opposing the project,

18

such as Petitioner here, to demonstrate that an exception to the exemptions applies. As

19

the Supreme Court stated in Berkeley Hills, supra, 60 Cal.4th at 1105, "As to projects

20

that meet the requirements of a categorical exemption, a party challenging the

21

exemption has the burden of producing evidence supporting an exception." See also,

22

e.g., California Farm Bureau Federation, supra, 143 Cal.App.4th 185, The Supreme

23

Court continued to explain how one challenging an exemption determination must

24

challenge it based on the unusual circumstances exception, stating, with original

25

emphasis,

26
27
28

As explained above, to establish the unusual circumstances exception, it
is not enough for a challenger merely to provide substantial evidence that
the project may have a significant effect on the environment, because that
is the inquiry CEQA requires absent an exemption. (§ 21151.) Such a
showing is inadequate to overcome the Secretary's determination that the
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1

4

typical effects of a project within an exempt class are not significant for
CEQA purposes. On the other hand, evidence that the project will have a
significant effect does tend to prove that some circumstance of the project
is unusual. An agency presented with such evidence must determine,
based on the entire record before it—including contrary evidence
regarding significant environmental effects—whether there is an unusual
circumstance that justifies removing the project from the exempt class,

5

The Supreme Court therefore set forth two ways in which someone might suppor

6

an argument that the unusual circumstances exception applies. As the court in Citizens

7

for Environmental Responsibility, supra, 242 Cal.App.4th, 574-576, described the ruling

8

of Berkeley Hillside,

2
3

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

In Berkeley Hillside, ... our high court added additional clarification to the
unusual circumstance exception analysis. The court identified two
alternative ways to prove the exception. [Citation].
In the first alternative, as this court said in Voices, a challenger must prove
both unusual circumstances and a significant environmental effect that is
due to those circumstances. In this method of proof, the unusual
circumstances relate to some feature of the project that distinguishes the
project from other features in the exempt class. [Citation.] Once an
unusual circumstance is proved under this method, then the "party need
only show a reasonable possibility of a significant effect due to that
unusual circumstance." (Ibid. italics added.)
The court in Berkeley Hillside made clear that "section 21168.5's [10]
abuse of discretion standard appl[ies] on review of an agency's decision
with respect to the unusual circumstances exception. The determination
as to whether there are 'unusual circumstances [citation] is reviewed
under section 21168.5's substantial evidence prong. However, an
agency's finding as to whether unusual circumstances give rise to 'a
reasonable possibility that the activity will have a significant effect on the
environment' [citation] is reviewed to determine whether the agency, in
applying the fair argument standard, `proceeded in [the] manner required
by law.' [Citations.]" [Citation.]
As for the first prong of the exception—whether the project presents
circumstances that are unusual.for projects in an exempt class—this
question is essentially a factual inquiry for which the lead agency serves
as " 'the finder of fact.' " [Citation.] Thus, reviewing courts apply the
traditional substantial evidence standard incorporated in section 21168.5
to this prong. [Citation.] Under that relatively deferential standard of
review, our role in considering the evidence differs from the agency's.
(Ibid.) " "Agencies must weigh the evidence and determine `which way
the scales tip,' while courts conducting [traditional] substantial evidence
review generally do not." ' [Citation.] Instead, reviewing courts, after
resolving all evidentiary conflicts in the agency's favor and indulging in all
legitimate and reasonable inferences to uphold the agency's finding, must
affirm that finding if there is any substantial evidence, contradicted or
uncontradicted, to support it. [Citations.]" (Ibid.)
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As for the second prong of the exception—whether there is "reasonable
possibility" that an unusual circumstance will produce "a significant effect
on the environment"—our high court has said "a different approach is
appropriate, both by the agency making the determination and by
reviewing courts." [Citation.] "[W]hen there are 'unusual circumstances,' it
is appropriate for agencies to apply the fair argument standard in
determining whether 'there is a reasonable possibility of a significant effect
on the environment due to unusual circumstances.' " (Ibid. italics added.)
Under the fair argument test, " 'an agency is merely supposed to look to
see if the record shows substantial evidence of a fair argument that there
may be a significant effect. [Citations.] In other words, the agency is not
to weigh the evidence to come to its own conclusion about whether there
will be a significant effect. It is merely supposed to inquire, as a matter of
law, whether the record reveals a fair argument .... " '[I]t does not resolve
conflicts in the evidence but determines only whether substantial evidence
exists in the record to support the prescribed fair argument.' " [Citation.]' "
[Citation.] Thus, a lead agency must find there is a fair argument even
when presented with other substantial evidence that the project will not
have a significant environmental effect. [Citation.] Accordingly, where
there is a fair argument, "a reviewing court may not uphold an agency's
decision 'merely because substantial evidence was presented that the
project would not have [a significant environmental] impact. The
[reviewing] court's function is to determine whether substantial evidence
support[s] the agency's conclusion as to whether the prescribed "fair
argument" could be made.' " [Citation.] Thus, the "agency must evaluate
potential environmental effects under the fair argument standard, and
judicial review is limited to determining whether the agency applied the
standard 'in [the] manner required by law.' " [Citation.]

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15

In the second alternative for proving the unusual circumstance exception,
"a party may establish an unusual circumstance with evidence that the
project will have a significant environmental effect." [Citation.] "When it is
shown 'that a project otherwise covered by a categorical exemption will
have a significant environmental effect, it necessarily follows that the
project presents unusual circumstances.' [Citation.]" [Citation.] But a
challenger must establish more than just a fair argument that the project
will have a significant environmental effect, [Citation.] A party challenging
the exemption, must show that the project will have a significant
environmental impact. (Ibid.) Again, as our high court has noted, we
review the determination of the unusual circumstances prong of the
exception under the deferential substantial evidence test. [Citation,]

16
17
18
19
20
21

24

As for the second prong under this second alternative, no other proof is
necessary. Evidence that a project will have a significant environmental
effect, "if convincing, necessarily also establishes 'a reasonable possibility
that the activity will have a significant effect on the environment due to
unusual circumstances.' [Citation.]" [Citation.]

25

With respect to the exception to exemptions based on the possibility that

26

"unusual circumstances" may cause significant impacts, determining whether a

27

circumstance is "unusual" is a "legal" issue. See, Azusa Land Reclamation Co., Inc. v.

28

///

22
23
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1

Main San Gabriel Basin Watermaster (1997) 52 Cal.App.4th 1165, 1207; Bloom v.

2

McGurk (1994) 26 Cal,App.4th 1307, 1315-1316.

3

Courts have come to apply a 2-step test for determining whether "unusual

4

circumstances" may cause a significant impact so that the exception applies and an

5

agency may not rely on an exemption. Berkeley Hillside Preservation v. City of

6

Berkeley (2015) 60 Cal.4th 1086, 1096-1117; Citizens for Environmental Responsibility

7

v. State ex rel. 14th Dist. Ag. Assn. (App. 3 Dist. 2015) 242 Cal.App.4th 555, 573-574;

8

Azusa Land Reclamation Co., Inc. v. Main San Gabriel Basin Watermaster (1997) 52

9

Cal.App.4th 1165, 1207. Under this test, agencies must first consider whether a project

10

reflects "unusual circumstances" compared to others in this class, and courts review this

11

step under the more deferential substantial-evidence test. Berkeley Hillside, at 1114;

12

Citizens for Environmental Responsibility, at 574. Second, agencies must determine if

13

those unusual circumstances give rise to a reasonable possibility that the activity will

14

have a significant effect, which the court review under the stricter, less deferential, fair-

15

argument standard. Berkeley Hillside, supra; Citizens for Environmental Responsibility,

16

supra. In the words of Citizens for Environmental Responsibility, at 574, "[t]he

17

determination as to whether there are !unusual circumstances' [citation] is reviewed

18

under section 21168.5's substantial evidence prong. However, an agency's finding as

19

to whether unusual circumstances give rise to `a reasonable possibility that the activity

20

will have a significant effect on the environment' [citation] is reviewed to determine

21

whether the agency, in applying the fair argument standard, `proceeded in [the] manner

22

required by law.' [Citations,]" [Citation.]'

23

As the court put it in Azusa, at 1207, "the circumstances of a particular project (i)

24

differ from the general circumstances of the projects covered by a particular categorical

25

exemption, and (ii) those circumstances create an environmental risk that does not exist

26

for the general class of exempt projects." The Supreme Court noted in Berkeley

27

Hillside, at 1105, "to establish the unusual circumstances exception, it is not enough for

28

a challenger merely to provide substantial evidence that the project may have a
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1

significant effect on the environment, because that is the inquiry CEQA requires absent

2

an exemption."

3

The court in Citizens for Environmental Responsibility, supra, 242 Cal.App.4th

4

589, explained the process for challenging application of an exemption based on the

5

argument that the project falls within the "unusual circumstances" exception to the

6

exemptions. It stated,

7
8
9
10
11
12
13
14
15
16
17

We now turn to the alternate way a challenger can establish the unusual
circumstances prong of the unusual circumstances exception. While our
high court in Berkeley Hillside held that a mere reasonable possibility a
project may have a significant environmental effect is insufficient to
establish the unusual circumstances exception (Berkeley Hillside, supra,
60 Cal.4th [1086] at pp. 1097, 1104...), the court also held that "a party
may establish an unusual circumstance with evidence that the project will
have a significant environmental effect." (Id. at p. 1105..., italics added.)
The reason for this alternative method is that "evidence that the project will
have a significant effect does tend to prove that some circumstance of the
project is unusual." (Ibid.) This method of proving unusual circumstances
requires that the project challenger provide more than " `substantial
evidence' of 'a fair argument that the project will have significant
environmental effects.' " (Id. at p. 1106....) A project challenger must
prove that the project will have a significant effect on the environment. (Id.
at p. 1105....) Thus, a challenger seeking to prove unusual circumstances
based on an environmental effect must provide or identify substantial
evidence indicating: (1) the project will actually have an effect on the
environment and (2) that effect will be significant. (Ibid.) A "significant ,
effect on the environment" is "a substantial adverse change in the physical
conditions which exist in the area affected by the proposed project."
(Guidelines, § 15002, subd, (g).)

18
19

Substantial-Evidence Test

20

When the substantial-evidence test applies to an agency's decision, the court

21

must uphold the decision if it is supported by substantial evidence in the record as a

22

whole. Bowman v, City of Petaluma (1986) 185 Cal.App.3d 1065, 1075; see, River

23

Valley Preservation Project v. Metropolitan Transit Develop. Bd.(1995) 37 Cal.App.4th

24

154, 166; see, Santa Teresa Citizen Action Group v. City of San Jose (2003) 114

25

Cal.AppAth 689, 703. Put differently, the "substantial evidence" test requires the court

26

to determine "whether the act or decision is supported by substantial evidence in the

27

light of the whole record." Chaparral Greens v. City of Chula Vista (1996) 50

28

Cal.App.4th 1134, 1143; River Valley Preservation Project v. Metropolitan Transit
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1

Develop. Bd. (1995) 37 Cal.AppAth 154, 168. When such substantial evidence does

2

support the decision, and there is no prejudicial abuse of discretion, the court must

3

defer to the agency's substantive conclusions. Chaparral Greens, supra.

4

When applying the substantial evidence standard, in other words, the court must

5

focus not upon the "correctness" of a report's environmental conclusions, but only upon

6

its "sufficiency as an informative document." Laurel Heights I, 47 Cal.3d 393. The court

7

must resolve reasonable doubts in favor of the findings and decision. Id.
Substantial evidence is not simple "uncorroborated opinion or rumor" but "enough

8
9

relevant information and reasonable inferences" to allow a "fair argument" supporting a

10

conclusion, in light of the whole record before the lead agency. Guideline 15384(a);

11

PRC §21082.2; City of Pasadena v. State of California (2nd Dist.1993) 14 Cal.App.4th

12

810, 821 822. "[S]ubstantial evidence includes fact, a reasonable assumption

13

predicated upon fact, or expert opinion supported by fact." PRC 21080; see also,

14

Guideline 15384. It is not "argument, speculation, unsubstantiated opinion or narrative,

15

evidence that is clearly inaccurate or erroneous, or evidence of social or economic

16

impacts that do not contribute to or are not caused by, physical impacts on the

17

environment." Ibid. Guideline 15384 sets forth the definition of "substantial evidence"

18

and states, in full,
(a) "Substantial evidence" as used in these guidelines means enough
relevant information and reasonable inferences from this information that a
fair argument can be made to support a conclusion, even though other
conclusions might also be reached. Whether a fair argument can be made
that the project may have a significant effect on the environment is to be
determined by examining the whole record before the lead agency,
Argument, speculation, unsubstantiated opinion or narrative, evidence
which is clearly erroneous or inaccurate, or evidence of social or economic
impacts which do not contribute to or are not caused by physical impacts
on the environment does not constitute substantial evidence.

19
20
21
22
23
24
25

(b) Substantial evidence shall include facts, reasonable assumptions
predicated upon facts, and expert opinion supported by facts.

26

Other decisions describe "substantial evidence" as that with "ponderable legal

27

significance," reasonable in nature, credible, and of solid value, Stanislaus Audubon

28

///
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1

Society, Inc. v. County of Stanislaus (1995) 33 Cal.App.4th 144; Lucas Valley

2

Homeowners Association v. County of Marin (1991) 233 Cal.App.3d 130, 142.

3
4

The Fair Argument Standard
The fair argument test, which here governs whether unusual circumstances may

5

cause a significant impact on the environment so that the Project falls within the unusual

6

circumstances exception to exemptions, is essentially a reverse of the substantial

7

evidence test. It creates a "low threshold" for requiring an EIR. Citizens Action to Serve

8

All Students v. Thomley (1990) 222 Cal.App.3d 748, 754. Under the "fair argument"

9

test, an EIR must be prepared whenever "it can be fairly argued" based on substantial

10

evidence in the record that the project may have a significant environmental impact.

11

Laurel Heights Improvement Ass'n. v. Regents of University of California (1993) 6

12

Cal.4th 1112, 1113, 1134-1135 (Laurel Heights II). As a result, even if other substantial

13

evidence supports the conclusion that there are no significant impacts and that no EIR

14

is needed, the agency must prepare an EIR whenever substantial evidence in the

15

record supports a fair argument that a significant impact may occur. No Oil, Inc. v. City

16

of Los Angeles (1974) 13 CaI.3d 68, 75; Friends of "B" Street v. City of Hayward (1980)

17

106 Cal.App.3d 988, 1000-1003.

18

As essentially the reverse of the substantial evidence test, this test thus still

19

requires substantial evidence to support the argument and it is subject to the same

20

definition and standard of substantial evidence as set forth above.

21
22

Respondents' Reliance on the Categorical Exemptions
The two categorical exemptions on which Respondents rely are very similar but

23

with a slight difference. As noted above, Guideline 15307 sets forth the Class 7

24

categorical exemption for actions taken to protect natural resources. It states, in

25

pertinent part and with emphasis added, "Class 7 consists of actions taken by regulatory

26

agencies . .. to assure the maintenance, restoration, or enhancement of a natural

27

resource where the regulatory process involves procedures for protection of the

28

environment. Guideline 15308 sets forth the Class 8 categorical exemptions for actions
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1

taken "for Protection of the Environment." It states, in pertinent part and with emphasis

2

added,

4

"Class 8 consists of actions taken ... to assure the maintenance,
restoration, enhancement, or protection of the environment where the
regulatory process involves procedures for protection of the environment."

5

Preliminarily, the Court also notes that facially the purported purpose and effect

3

6

of Reach Code appear to fall within the scope of the categorical exemptions. Class 7

7

applies to actions taken to preserve or maintain a natural resource and the Reach Code

8

is an action taken in part to preserve and maintain natural resources, most expressly

9

natural gas but also water and any others involved in providing heating, lighting, and the

10

like. Similarly, Class 8 applies to actions taken to protect the environment and again the

11

Reach Code in both its facial purpose and purported effect is intended to, and

12

purportedly will, help protect the environment by reducing pollution and use of natural

13

resources through reduced reliance on traditional energy supply. Petitioner at no point

14

actually challenges the findings that to this extent the Reach Code is, at least facially

15

and potentially, within the scope of these categories.

16

Petitioner instead, as noted above, contends that the exemptions do not apply

17

because there is substantial evidence that the Reach Code may cause significant

18

impacts. This, as explained above, is the incorrect standard of review and, in fact, does

19

not even address the actual questions which this Court must address: 1) what is the

20

scope of the exemptions and does the Project facially or potentially fall within it; and 2)

21

does substantial evidence support the agency's determination that the Project falls

22

within the exemption.

23

Petitioner relies on Dunn-Edwards Corp. v. Bay Area Air Quality Management

24

Dist. (1992) 9 Cal.App.4th 644 to argue that Respondents, cannot assume that the

25

Reach Code will be beneficial and preserve resources or protect the environment

26

because it simply replaces one energy source with another and may have other

27

impacts. In Dunn-Edwards, the agency relied on the same two categorical exemptions

28

for a regulation reducing a solvent in paint in order to reduce emissions from them. The
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1

court of appeal affirmed the trial court decision that the agency could not rely on the

2

exemptions due to substantial evidence which could support a fair argument that the

3

regulation may have a significant effect, In short, both the appellate court and the trial

4

court relied on the fair argument test, As explained above, this is incorrect. Notably,

5

Dunn-Edwards was decided during the period of uncertainty and doubt over which

6

standard of review to apply and the clarification that courts must apply the substantial-

7

evidence test rather than the fair argument test occurred later. The analysis in Dunn-

8

Edwards is therefore inapplicable.

9

Petitioner similarly relies in vain on the older case of Wildlife Alive v. Chickering

10

(1976) 18 Cal.3d 190, 205-206. He again argues that under this decision the Court

11

must find that the Reach Code cannot be exempt as long as there is substantial

12

evidence supporting a fair argument that it may cause a significant impact, Again, this

13

reliance is misplaced. The Supreme Court there rejected an agency's claim that its

14

actions were exempt from CEQA, specifically discussing the Class 7 exemption.

15

However, the primary basis for the Supreme Court's decision was its determination that

16

the activity did not fall within the exemption, the court explaining, at 205, "[t]he fixing of

17

hunting seasons, while doubtless having an indirect beneficial effect on the continuing

18

survival of certain species, cannot fairly or readily be characterized as a preservation

19

activity in a strict sense." It contrasted this activity with those which the Class 7

20

exemption clearly did cover, the activities of the Department of Fish and Game for

21

propagating, feeding, and protecting wildlife. The court then addressed another reason

22

for its conclusion, and at that point discussed the potential impacts of the setting of

23

hunting seasons, but did so in the context of early application and interpretation of the

24

exemptions and based on the decision that to allow an exemption to cover the activity

25

would improperly and unreasonably expand the Legislature's intent in allowing for

26

categorical exemptions. The court explained, at 206,

27
28

Another consideration moves us to our conclusion that the commission is
not categorically exempt from CEQA. Even if section 15107 was intended
to cover the commission's hunting program, it is doubtful that such a
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1

4

categorical exemption is authorized under the statute. We have held that
no regulation is valid if its issuance exceeds the scope of the enabling
statute. [Citations.] The secretary is empowered to exempt only those
activities which do not have a significant effect on the environment.
[Citation.] It follows that where there is any reasonable possibility that a
project or activity may have a significant effect on the environment, an
exemption would be improper. •

5

Much of this analysis is inapplicable here for the primary issue in Wildlife Alive

2
3

6

was actually, as the Supreme Court stated, at 195, "whether the California

7

Environmental Quality Act of 1970 (CEQA) [Citation] applies to the Fish and Game

8

Commission (the commission)." The court explained that no specific project was at

9

issue but simply a blanket exemption for the commission and it discussed the

10

commission's activities in regulating hunting permits and seasons in this context of this

11

blanket exemption. The court explained that courts may not find implied exemptions

12

and discussed specific issues such as the Class 7 exemption in addressing the various

13

possible exemptions which could apply to the commission as a whole, finding that they

14

do not.

15

Petitioner, accordingly, relies on an inapplicable standard and addresses the

16

wrong argument. Instead of attempting to demonstrate that substantial evidence does

17

not support the finding that the adoption of the Reach Code falls within an exemption,

18

he argues that the exemptions do not apply because there is substantial evidence

19

supporting a fair argument that the Reach Code may cause significant impacts.

20

Respondents, by contrast, cite to evidence supporting the exemption

21

determinations. Opposition 18-19. Respondents relied on the already approved State

22

Energy Code, and the adopted CEQA review for it in the State ND. The code requires

23

PV systems to offset 100% of electricity use in mixed-fuel homes and neither the

24

installation nor use of those systems will cause a significant impact, as found in the

25

State ND. 2 AR 22, 28-29, 32, 34, 49-50; 24 AR 324, 335-337, 358. Respondents

26

relied on the GEC's calculation that adoption of the new statewide standards would

27

annually reduce statewide electricity consumption by about 653 gigawatt-hours and

28

natural gas consumption by 9.8 million therms, reduce nitrous oxide emissions by about
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1

225,000 pounds, sulfur oxides by 590 pounds, carbon monoxide by 61,000 pounds, and

2

particulate matter by 7,400 pounds. 53 AR 1150. Respondents' evidence includes

3

calculations and data on energy consumption, generation, and use showed that the

4

Reach Code will "further reduce energy consumption" with specific findings that that the

5

PV systems will reduce energy consumption by specific amounts compared to multi-fuel

6

homes; they will reduce the need for additional transmission infrastructure; they will

7

reduce the impacts of power shut-offs; they will reduce consumption of natural gas or

8

water for generating electricity; data indicated that most would install PV systems which

9

will provide at least 2.07 more kilowatts than the code minimum, further reducing annual

10

electricity consumption to 847 kWh; and the proposal will promote the policies of the

11

City's CAP. 56 AR 1150-1156. Evidence showed that any increase in electricity use as

12

a result of reduction in gas use would also be within the capacity of the current major

13

transmission systems and in areas where such systems are already in place, so that the

14

Reach Code will not lead to construction of new major transmission systems. 54 AR

15

1152. Respondents also relied on evidence from the State ND and code that

16

installation of PV systems will conserve water resources by reducing reliance on power

17

plants to provide electricity and concludes that the Reach Code will further this by

18

increasing efficiency. 54 AR 1154.

'

19

Petitioner makes no effort to challenge this evidence or these conclusions in his

20

opening brief and, as noted, he does not even truly address this standard at all. In his

21

reply, he again insists on his view of the standard of review and argues that

22

Respondents have "not engaged with the substantial evidence adduced by Petitioner

23

and other commenters that the Reach Code may have significant impacts ...." Reply

24

11:5-8. He still offers no real explanation as to why substantial evidence does not

25

support Respondents' exemption findings. He does briefly take issue with two possible

26

pieces of the evidence supporting Respondents, the conclusion that most homes will

27

have at least 4.87 kW PV systems and the statement that many gas appliances have

28

electric ignitions and will not work without electricity, but his discussion of these fails to
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1

show a lack of substantial evidence. He addresses only two small points of the

2

evidence which has no bearing on the rest of the evidence which Respondents cite, and

3

his discussion is minimal conclusory without analysis showing how this evidence cannot

4

be part of the total substantial evidence supporting the exemptions.

5

Petitioner complains that Respondents have no basis for concluding that most

6

homes will have at least 4.87 kW PV systems but bases this solely on the fact that the

7

Reach Code only requires 2.8 kW systems. He ignores the fact that Respondents base

8

this finding on data about actual installation of PV systems, specifically evidence from

9

Sonoma Clean Power that in Sonoma County, and particularly Santa Rosa, the typical

10

size of PV systems installed is 8.5 kW, almost twice the system on which the

11

conclusions are based and about thrice the Reach Code's minimum. 54 AR 1151.

12

Respondents however, actually based their findings on a more restrictive and

13

pessimistic prediction of actual PV installations that the evidence suggested and yet still

14

found that even the 4.87 kW system would reduce impacts and preserve both the

15

environment and resources. Yet, the actual evidence in the record shows that the likely

16

typical system installed will be even more effective, and significantly so.

17

Petitioner also takes issue with the finding that many gas appliances have

18

electric ignitions and will not work without electricity, part of the discussion regarding

19

implications of possible power outages. However, this is of minimal and tangential

20

relevance to Respondents' determinations and is truly only a part of the analysis for the

21

common sense exemption. Petitioner also fails to cite to anything showing that this

22

determination is incorrect and merely notes that some appliances have pilot lights or

23

that people may manually light their natural-gas systems, without citing to any evidence

24

or analysis in the record to support this.

25

Finally, Petitioner in his opening brief never actually argued that Respondents'

26

findings of exemptions lack substantial evidence, and also never even mentioned these

27

points which he now raises in reply. The result is that he is raising these issues for the

28

first time in his reply, when he should have raised them in his opening brief. He is
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1

raising an entirely new argument in support of his petition which he did not raise in the

2

opening brief. The court therefore should, properly, disregard them. As the court

3

explained in Balboa Ins. Co. v. Aguirre (1983) 149 Cal.App.3d 1002, 1010, in the

4

context of appellate briefing, "[t]he salutary rule is that points raised in a reply brief for

5

the first time will not be considered unless good cause is shown for the failure to presen

6

them before." It is "[t]he general rule" that a party may not present evidence for the first

7

time in a reply if the moving party should reasonably have presented it in the opening

8

papers, unless specifically provided to rebut opposition points. Jay v. Mahaffey (2013)

9

218 Cal.App.4th 1522, 1537-1538.

10
11
12
13

Accordingly, the Court rejects Petitioner's claim that Respondents incorrectly
found the categorical exemptions to apply.
Respondents' Reliance on The Common Sense Exemption
The common-sense exemption, as set forth above, applies "[w]here it can be

14

seen with certainty that there is no possibility that the activity in question may have a

15

significant effect on the environment." Guideline 15061(b)(3) It may be used "only in

16

those situations where its absolute and precise language clearly applies." Myers v.

17

Board of Supervisors (1st Dist. 1976) 58 Cal.App.3d 413, 425. Where one can raise a

18

legitimate question of a possible significant impact, the exemption does not apply and,

19

because it requires a finding that such impacts are impossible, it requires a factual

20

evaluation based on evidence which shows that it could have no possible significant

21

impact. Davidon Homes v. City of San Jose (1997) 54 Cal.App.4th 106, 116-117. The

22

agency thus bears the burden of basing its decision on substantial evidence that shows

23

no such possibility. Ibid.

24

The same substantial evidence standard applies to the common sense

25

exemption but here the question is whether substantial evidence supports Respondents

26

determination that there is no possibility that the Reach Code may have a significant

27

effect on the environment. The record contains substantial evidence that the Reach

28

Code falls within the Class 7 and Class 8 exemptions because it will protect the
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1

environment and preserve resources but Respondents need more. They cite to no

2

evidence in the record demonstrating any basis for finding that there is no possibility

3

that the Reach Code may have a significant effect on the environment. There is

4

evidence which supports a finding that it may not, but no meaningful evidence or indeed

5

analysis to support the conclusion that there is no possibility it will cause a significant

6

impact.

7

That said, this is alone immaterial if indeed the Court finds that Respondents'

8

properly relied on the Class 7 and 8 exemptions because the result will be the same;

9

the adoption of the Reach code is exempt from CEQA. This error would thus by

10
11
12

definition not be prejudicial.
"Unusual Circumstances" Exception to the Exemptions
In approving the Reach Code and issuing the NOE, Respondents also found no

13

exception to the exemptions applied, specifically discussing the "unusual

14

circumstances" exception as set forth above. It determined that there were no "unusual

15

circumstances."

16

As noted above, once the agency establishes the project is categorically exempt,

17

the burden shifts to the party challenging the exemption to show that the project is not

18

exempt because it falls within one of the exceptions. Citizens for Environmental

19

Responsibility, supra, 242 Cal.App.4th 568; California Farm Bureau Federation, supra,

20

143 Cal.App.4th 185.

21

The examination of the unusual circumstances exception, again as explained

22

above, is a 2-step test, Berkeley Hillside Preservation, supra, 60 Cal.4th 1096-1117;

23

Citizens for Environmental Responsibility, supra, 242 Cal.App.4th 573-574.

24

Respondents must consider if there are "unusual circumstances" and the court will

25

uphold the Respondents' determination if substantial evidence supports it, Berkeley

26

Hillside, 1114; Citizens for Environmental Responsibility, 574. Respondents must then

27

determine if those unusual circumstances give rise to a reasonable possibility that the

28

activity will have a significant effect, which the court review under the stricter, less
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1

deferential, fair-argument standard, Berkeley Hillside, supra; Citizens for Environmental

2

Responsibility, supra.
Petitioner in his papers provides only a brief, conclusory argument that

3
4

Respondents fail to explain why there are no unusual circumstances. He then lists

5

circumstances which he claims are unusual but these are not from the record and

6

Petitioner cites to nothing in the record on this issue. OB 27: 12-25. Instead, he

7

appears to argue that Respondents must provide substantial evidence now to support a

8

finding that these circumstances he now raises, without any evidence from, or citation

9

to, the record, are not "unusual." He also fails to explain why the circumstances he

10

mentions are "unusual circumstances" or how they might lead to significant impacts.

11

Respondents cite only to the evidence in the record that "over fifty other cities

12

and counties throughout the state have either adopted, or intend to adopt, the same or

13

similar programs." 56 AR 1156. This alone, in truth, does not appear to qualify as

14

substantial evidence sufficient to support a finding that there are no unusual

15

circumstances.
However, Respondents do not need to show more. As explained above, once

16
17

Respondents found the Project to be within an exemption, based on substantial

18

evidence, the burden shifts to anyone challenging that decision to demonstrate a basis

19

for finding that an exception to the exemptions applies. Anyone seeking to demonstrate

20

that the unusual circumstances exception applies must demonstrate to the City that

21

there is a basis for finding that there may be unusual circumstances which may cause

22

the Project to result in significant impacts. Here, Petitioner points to nothing in the

23

record which even raised the issue of unusual circumstances, much less demonstrated

24

a possible basis for finding there to be unusual circumstances. Respondents therefore

25

did not actually need to address the issue at all.

26

Petitioner argues that the threats of wildfires or blackouts are unusual

27

circumstances but this argument is unpersuasive. He fails to cite to anything, and

28

Il/
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1

certainly not to anything in the record, showing that a threat of fires or blackouts might

2

be an unusual circumstance.

3

Moreover, even assuming that Petitioner or anyone else met the burden of

4

demonstrating a basis for finding unusual circumstances, so that Respondents were

5

required to find that there are no unusual circumstances, and that Respondents' finding

6

fails to satisfy the requirements of CEQA, the second element of the test defeats

7

Petitioner. As noted above, Petitioner must demonstrate substantial evidence in the

8

record which could support a fair argument that the Project may cause significant

9

impacts due to the unusual circumstances.

10

Even if these circumstances which Petitioner raises could be found to be unusual

11

circumstances, Petitioner offers no evidence or explanation, much less anything in the

12

record, which could possibly support a fair argument that the Reach Code could cause

13

a significant environmental impact simply because of these circumstances, i.e., threat of

14

such fires or blackouts. He does not even identify what that impact might be. Petitioner

15

does cite to information in the record showing a range of problems or threats to safety

16

which such fires or blackouts may cause, but none these threats appears attributable to

17

the Reach Code and Petitioner fails to offer any evidence or explanation at all, much

18

less anything from the record, which could demonstrate how these possible impacts

19

could result from the Project due to unusual circumstances. To the extent that

20

Petitioner offers some claim that the Reach Code itself may cause significant impacts

21

due to these circumstances, his assertions are vague, tenuous, and conclusory, and

22

they consist of nothing more than unsupported "argument, speculation, unsubstantiated

23

opinion or narrative," which Guideline 15384(a), as noted above, expressly states is not

24

substantial evidence which may support a fair argument. Petitioner provides no "facts,

25, reasonable assumptions predicated upon facts, and expert opinion supported by facts"
26

showing that the Reach Code may cause any significant impacts due to these

27

circumstances. Moreover, Petitioner almost entirely focuses on "evidence of social or

28

economic impacts which do not contribute to or are not caused by physical impacts on
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1

the environment," which, again, Guideline 15384(a) expressly states "does not

2

constitute substantial evidence."

3

Petitioner's papers otherwise merely argue that "the ample evidence in the
potential impacts establishes the existence of unusual circumstances by

4

record as to

5

itself." Reply 14: 2-4, As, once more, explained above, this is patently inadequate.

6

There is evidence in the record of potential impacts but Petitioner cites to nothing

7

showing unusual circumstances, much less that the unusual circumstances themselves

8

give rise to these potential impacts. The case law, and specifically the Supreme Court,

9

make it expressly clear that a party must do more than show potential impacts, no

10

matter how many or severe, to provide a basis for this exception. The party must

11

demonstrate that those impacts arise from unusual circumstances. A party may also,

12

as explained, demonstrate that the Project "will" have significant impacts, but Petitioner

13

provides nothing to support such a conclusion and nothing more than evidence of

14

potential impacts.

15

At the hearing, Petitioner relied heavily on Respect Life South San Francisco v.

16

City of South San Francisco (2017) 15 Cal.App.5th 449 to argue that City needed to

17

make explicit findings about the unusual circumstances exception. Respect Life

18

addressed a challenge to an exemption finding based on the unusual circumstances

19

exemption. The court there reiterated the standard which the Supreme Court

20

articulated in Berkeley Hillside, explaining, at 456-457,

21
22
23
24

We start with the standards that governed the City. Berkeley Hillside
explained that a party seeking to establish that the unusual-circumstances
exception applies has the burden to show two elements. These elements
are (1) "that the project has some feature that distinguishes it from others
in the exempt class, such as its size or location" and (2) that there is "a
reasonable possibility of a significant effect [on the environment] due to
that unusual circumstance." [Citation.]

25
26
27
28

Turning to the standards that govern our review of the City's
determination, Berkeley Hillside explained that when an entity determines
whether the unusual-circumstances exception applies, a court must
assess the determination under the abuse of discretion standard set forth
in section 21168.5. [Citation.] Section 21168.5 provides that an "[a]buse
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1
2
3
4
5
6
7
8
9
10
11

of discretion is established if the agency has not proceeded in a manner
required by law or if the determination or decision is not supported by
substantial evidence." [Citation.] The Supreme Court clarified that "both
prongs of section 21168.5's abuse of discretion standard apply on review
The determination as to whether there are
of the agency's decision.
`unusual circumstances' [citation] is reviewed under section 21168,5's
substantial evidence prong. However, an agency's finding as to whether
unusual circumstances give rise to 'a reasonable possibility that the
activity will have a significant effect on the environment' [citation] is
reviewed to determine whether the agency, in applying the fair argument
standard, 'proceeded in [the] manner required by law."' [Citation.]
Elaborating on these standards, the Supreme Court explained that
whether a project presents unusual circumstances—the first element
needed to establish the applicability of the unusual-circumstances
exception—"is an essentially factual inquiry," and a court applies "the
traditional substantial evidence standard," [Citation.] "Under that relatively
deferential standard of review, ... reviewing courts, after resolving all
evidentiary conflicts in the agency's favor and indulging in all legitimate
and reasonable inferences to uphold the agency's finding, must affirm that
finding if there is any substantial evidence, contradicted or uncontradicted,
to support it." [Citation.]

12
13

17

To sum up, when a party seeks to establish that the unusualcircumstances exception applies, it must prove to the entity that two
elements are satisfied: (1) the project presents unusual circumstances and
(2) there is a reasonable possibility of a significant environmental effect
due to those circumstances. A court then assesses the entity's
determinations on these elements by applying different standards of
review: a deferential standard applies in reviewing the first element and a
nondeferential standard applies in reviewing the second.

18

The court then addressed the specific issue before it, the standard of review

14
15
16

19

applicable "when the entity makes an implied determination that the unusual-

20

circumstances exception is inapplicable," Emphasis added. The court explained that

21

the agency there had not made express findings on the unusual circumstances

22

exception but made only implied findings, making it impossible to determine the basis

23

for the agency's decision or how it found on either element. The court explained, with

24

emphasis added, at 457-458,

25
26
27
28

The City made no explicit findings on either of the two elements, Thus,
while we know that the City found against Respect Life on at least one of
the elements, we cannot say with certainty whether it found against
Respect Life on the first element, the second element, or both.
When an entity's determination that the unusual-circumstances exception
is inapplicable is implied, a court's ability to affirm is constrained. The
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6

court may affirm on the basis of the first element—which, again, asks
whether the project presents any unusual circumstances—only if the court
assumes that the entity found that there were unusual circumstances and
then concludes that the record does not contain substantial evidence of
any such circumstances. A court cannot, however, affirm on the basis of
the first element by simply concluding that the record contains substantial
evidence that there are not unusual circumstances. This is because such
an approach fails to address the possibility that the entity thought there
were unusual circumstances but concluded, under the second element,
that these circumstances did not support a fair argument of a reasonable
possibility of a significant environmental effect.

7

The court therefore did not ultimately rule that an agency violates CEQA and

1
2
3
4
5

8

improperly finds that the unusual exception does not apply merely by failing to make

9

express findings on why the exception does not apply. It explained, instead, that where

10

an agency fails to make explicit findings on the two prongs, a court may not simply

11

assume that the agency found there to be no unusual circumstances, i.e. the first prong.

12

It must instead move to the second prong, and apply the standard of review generally

13

more favorable to a petitioner, of whether substantial evidence supports a fair argument

14

that the project may result in significant impacts due to unusual circumstances.
Petitioner argues that Respondents failed to make such explicit findings, as in

15
16

Respect Life, but this is incorrect. Petitioner in fact quotes a statement from the

17

analysis where Respondents expressly state that "[t]here is nothing unusual" and "there

18

are no unusual circumstances." AR 1156. This is in contrast to Respect Life, where the

19

City had merely found that the unusual circumstances exception did not apply without

20

giving any explanation as to why.
Moreover, as addressed above, Respondents did not even need to get there

21
22

since Petitioner cites to nothing in the record raising the possibility of unusual

23

circumstances or what they may be. He cites to circumstances but nothing showing

24

that these might be unusual. Finally, again, Petitioner fails to point to substantial

25

evidence in the record showing that the Reach Code may, because of any unusual

26

circumstances, cause a significant impact. The Respect Life court reiterated this

27

standard, as set forth above.

28 III
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1

Even if this Court were to find that Respondents had failed to make explicit

2

findings, and assumed there to be a basis for finding unusual circumstances, the result

3

would be that the Court must merely move to the next step, instead of automatically

4

finding a CEQA violation. The Court would need to determine if substantial evidence

5

supports a fair argument that the Project could result in significant impacts due to the

6

unusual circumstances. As explained above, Petitioner singularly fails to meet this

7

burden.

8
9

Petitioner has presented no basis for finding the unusual circumstances
exception to apply and the court rejects his argument on this point.

10

Cumulative Impacts Exception
Petitioner also alleges in the petition that the adoption of the Reach Code falls

11
12

within the cumulative impacts exception to the exemptions. However, he does not

13

discuss this allegation in his opening brief so fails to demonstrate that this exception

14

applies.

15

Conclusion; CEQA Claim
The Court DENIES the Petition as to the CEQA claim. Petitioner has failed to

16
17

demonstrate a lack of substantial evidence to support Respondents' determination that

18

the adoption of the Reach Code falls within the Class 7 and 8 categorical exemptions

19

and has failed to show that an exception to the exemptions applies.

20

Failure to Comply with Reach Code Law

21

In addition to claiming that the adoption of the Reach Code violated CEQA,

22

Petitioner argues that the Reach Code does not comply with law governing reach

23

codes.

24

He first contends that 24 CCR 10-106(b)(4) requires Respondents to prepare and

25

submit to the CEC an ND or EIR under CEQA and that the failure to do so renders the

26

Reach Code "invalid per se." This argument ignores the full language of section 10-

27

106(b)(4). Subdivision (b) states that local agencies "wishing to enforce locally adopted

28

energy standards shall submit an application with" the listed materials. Subdivision
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1

(b)(4) states that these materials must include "Any findings, determinations,

2

declarations or reports, including any negative declaration or environmental impact

3

report, required pursuant to the California Environmental Quality Act ...." It therefore

4

merely requires the agency to provide whatever CEQA findings and documents is

5

adopted, which may or may not be either an ND or ElR. Respondents also submitted

6

its application and documentation to the CEC and the CEC has approved the Reach

7

Code based on the documentation which Respondents submitted. RJN, ¶1, Ex. A.

8

Petitioner next argues that Respondents also violated the requirement in 24 CCR

9

10-106(b) to adopt and submit a determination that the Reach Code standards are cost

10

effective with findings and supporting analyses on the energy savings and cost-

11

effectiveness of the proposed standards. He asserts that Respondents submitted only

12

the State's Cost Study. Respondents point out that the Cost Study analyzed the cost

13

effectiveness of PV systems based on the specific circumstances of each identified

14

climate zone, including the one in which the City is located. Respondent City Council

15

based its findings on this Cost Study and imposed requirements which will be even

16

more economical. Respondent provides no explanation as to why reliance on the State

17

Cost Study is inherently inadequate merely because it was a study addressing the cost

18

effectiveness of such systems throughout every part of the state instead of only Santa

19

Rosa. Petitioner contends that another study concluded that such reach codes would

20

increase utility bills in the Bay Area but this is immaterial. The law at issue here only

21

requires the agency to rely on a cost effectiveness study and submit it to the CEC when

22

seeking approval of a reach code. It does not provide authority for challenging the

23

reach code because a different study takes a different position. Again, also, the CEC

24

has already approved the Reach Code based on the documentation provided, thereby

25

finding the documentation to satisfy 24 CCR 10-106.
The Court also DENIES the Petition as to the claim that the adoption of the

26
27

Reach Code violated applicable law governing reach codes.

28

I//
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Conclusion

1
2

The Court therefore DENIES the Petition in full.

3

IT IS SO ORDERED.

4

DATED: April 7-77 2021
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Judge of the Superior Court

SCV-265711
PROOF OF SERVICE BY MAIL
I certify that I am an employee of the Superior Court of California, County of Sonoma,
and that my business address is 600 Administration Dr., Room 107-J, Santa Rosa, California,
95403; that I am not a party to this case; that I am over the age of 18; that I am readily familiar
with this office's practice for collection and processing of correspondence for mailing with the
United States Postal Service; and that on the date shown below I placed a true copy of Ruling on
Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relief in an envelope,
. scaled and addressed as shown below, for collection and mailing at Santa Rosa, California, first
class, postage fully prepaid, following ordinary business practices.
Date: April 22,2021
Arlene Junior
Clerk of the Court

By: Cynthi,ct, cuid,(,e/
Cynthia Gaddie, Deputy Clerk

-ADDRESSEES-

Matthew Cable Henderson
Miller Starr Regalia
1331 N California Boulevard 5th Floor
Walnut Creek CA 94596
Ashle Tara Crocker
City of Santa Rosa
100 Santa Rosa Avenue Room 8
Santa Rosa CA 95404

Kevin Drake Siegel
Burke Williams & Sorenson LLP
1901 Harrison Street Suite 900
Oakland CA 94612

EXHIBIT 2

1
2
3
4
5

Kevin D. Siegel (SBN 194787)
E-mail: ksiegel@bwslaw.com
Stephen E. Velyvis (SBN 205064)
Email: svelyvis@bwslaw,corn
Tamar Burke (SBN 328724)
E-mail: tburke@bwslaw,com
BURKE, WILLIAMS & SORENSEN, LLP
1901 Harrison Street, Suite 900
Oakland, CA 94612-3501
Tel: 510.273.8780 Fax: 510.839,9104

FILING FEB EXEMPT PURSUANT TO
GOVERNMENT CODE § 6103

6
7
8
9
10

Sue A. Gallagher, City Attorney (SBN 121469)
Ashle T. Crocker, Asst, City Attorney (SI3N 215709)
CITY OF SANTA ROSA
101 Santa Rosa Avenue, Room 8
Santa Rosa, CA 95404
Tel: 707,543.3040 Fax: (707) 543.3055

ELECTRONICALLY FILED
Superior Court of California
County of Sonoma
5/10/2021 1:22 PM
Arlene D. Junior, Clerk of the Court
By: Jennifer Ellis, Deputy Clerk

Attorneys for Defendants and Respondents
CITY OF SANTA ROSA and CITY COUNCIL

11
12

SUPERIOR COURT OF THE STATE OF CALIFORNIA

13

COUNTY OF SONOMA

14
15

WILLIAM P. GALLAHER, an individual,.
Petitioner and Plaintiff,

16
17

Case No. SCV-265711
Assigned for All Purposes to
Hon. ptrick Broderick, Dept. 16

v.

44A1W110,SE01-JUDGMENT
18
19

CITY OF SANTA ROSA, CITY COUNCIL
OF THE CITY OF SANTA ROSA, and DOES
1 through 25, inclusive,
Action Filed:
Defendants and Respondents,

20

December 17, 2019

21
22
23

Having entered, on April 22, 2021, a Ruling on Petition for Writ of Mandate and

24

Complaint for Declaratory and Injunctive Relief, a true and correct copy of which is attached

25

hereto and incorporated herein as Exhibit A, which denies Petitioner and Plaintiff William P.

26

Gallaher's ("Petitioner") Verified Petition for Writ of Mandate and Complaint for Declaratory

27

Relief ("Petition") in its entirety, and good cause appearing, the Court hereby enters judgment in

28

favor of Respondents and Defendants City of Santa Rosa and City Council of the City of Santa

BURKE, WILLIAMS &
SORENSEN, LLP
ATTOIMIHYA A7 LAW
OAKLAND

OAK #4844-4623-7926 v I

-1[PROPOSED] JUDGMENT

1

Rosa (collectively, the "City"), and against.Petitioner, on each and every cause of action alleged

2

in the Petition.

3
4

The City shall be entitled to recover costs from Petitioner, subject to the filing of a
memorandum of costs.

5
6

Dated:

CI)

, 2021
By:

7

_39 ct."2.-11.4
A- C* --The Honorable Patrick Broderick
Judge of the Superior Court

8
9
10

APPROVED AS TO FORM:

11
12
13

By:
Matthew C, Henderson
Counsel for Petitioner William P. Gallaher

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
131.1121(13, WILLIAMS &
SORRNSPA. LLP
A11.0101HYS AT LAW
0/4:1,A NU

OAK 114844-4623.7926 vi

-2[PROPOSED] JUDGMENT

E H BIT A

0000000000

04/22/2021 03;21

000000000 00

PACE

02/87

$1.1P RIOR COURT OF CAF,?ORNIA
COUNTY OF SONOMA

1 HON. PATRICK M. BRODERICK
JUDGE OF THE SUPERIOR COURT
2 Courtroom 16
3038 Cleveland Avenue
3 Santo Rosa, CA 96403
(707) 521.6729
4

PR 2 X0.1
P

Y

5
6
7
8
9

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SONOMA

10 WILLIAM P. GALLAHER,
11

C8t$ei Nra, BOV-2erl 1

Petitioner and Plaintiff,

RULING,ON PETITION Fori WRIT OF
MANDAtE AND COMPLAINT FOR
DECLARATORY AND INJUNCTIVE
RELIEF

v.

12

CITY OF SANTA ROSA, et al.,
14
15

18

Respondents and Defendants,
IFIWANAAI

4

W.y

)

The Petition for Writ of Mandate and Complaint ifor Declaratory and Injunctive

17 Relief filed December 17, 2019, came on regularly for hearing on January 27, 2021,
18 before the Honorable Patrick M. Broderick, Judge, pre6iding, Counsel Matthew C.
19 Henderson was present on behalf of petitioner and Plelintiff William P, Gallaher.
20 Counsel Kevin D. Siegel was present an behalf of Resicondents and Defendants City of
21 Santo Rosa and City Council of the City of Santo Rosa. Also present observing on
22 behalf of Respondents and Defendants were counsel ,,:iteptien E. velyvis and Aehle T.
23 Crocker.
24

Upon consideration by the Court of the papers And evidence filed In support of

26 and In opposition to the Petition, and having heard and considsred the oral argument of
counsel, the Court renders the following decision:
27

Petition for Writ of Mandate and Complaint fear Declaratory and Injunctive

28 Relief DENIED as explained herein,
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1

Pacts

2

Petitioner seeks a writ of mandate directing ReOpondents to sot aside their

3

approval of Ordinance No, ORD-2019-010 Entitled; Ordinance of the Council of the City

4

of Santa Rosa Adopting by Reference, With Local Amendments, the 2019 California

5

Energy Code including Ai

0

Code or "the Project") adopted November 19, 2019.

7
8

LoVv.Rise Residenfial Reach Code ("the Region

In his first cause of action, Petitioner contends that Respondents improperly
adopted the Reach Code without conducting required fevIew under the California
Environmental Quality Act ("CEQA"). He asserts that Ikespondents improperly found

10

the adoption of the Reach Code to fall within three exemptions from CEQA when in fact

11 substantial evidence shows that the Reach Code may 'carse reasonably foreseeable,
12

potentially significant physical changes in the environnlent so Respondents were

13

required to prepare an environmental impact report ("EIR") under CEQA. He also

14

argues that the unusual circutstance; exception and he cumulative Impacts exception

16

to the exemptions apply,

16

in the second cause of action, Petitioner contends that the adoption of the Roach

17

Code violated requirements for adopting reach codes because Respondents failed to

18

prepare the requisite CEQA document and felled to do a required cost-effectiveness
analysis,

20

Adoption of The Reach Oode

21

Prior to the Respondent City of Santa Rosa ("thb City") adopting the Reach

22

Code, the State of California ("the State") updated Its Ouliding Standards Code with a

23

2010 Energy Code ("the Energy Code") which requires low-rise roSidential construction

24 to include solar phOtovoltaic ("PV) end battery storage systems, 2 Administrative
26

RecOrd ("AR") 22, ,2a, 32, 34; 6 AR 61; 7 AR 72 23 AR 306; 66 AR 1148. The State

26

published a Negative Declaration Oho State Nt) for the Energy Code finding that it wil

27

net cause any significant impacts and that it will provide environmental benefits through

25

reduction of energy consumption from providers, 2 AR 3 et seq.; 3 AR 49 et seq,;
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1 particularly 2 AR 28-29, 32, 34, 49-59, it also oornnniseioned a Cost-Effeotiveness
2

Study ("the Cost Study"), 24 AR 309 et seq,

3

Respondent City began exploring adoption of an all-electric Reach Code in early
2019 and on June 11, 2010 its Climate Action SubcoirlmIttee ("CAS") considered 3
options, directing staff to develop an ail-eleotrio Reach Code, partnering with several

0

other local agencies regulating climate protection and a riergy uses, 7 AR 74.75,

7

The City mede, public-outreach efforts end received comments from the. public,

8

orgalizatIons, and industry groups, Sete egg„ 14 AR '157, 18 AR 188 et seq., 32 AR

9

000 et seq,, 43 AR 59e,

10

Staff presented the proposed Reach Code requiring new low-rise residential

11

construction to provide a permanent electricity supply for spsce heating, water heating,

12

cooking and clothes drying, with no plumbing for eaturiat gas. 1 AR 134, 1381 12 AR

13

139-141, prior to the regularly scheduled City Council meeting of October 22,.2019,

14

City staff prepared a memo regarding e' xemption from t.',EQA ("the City CtQA Memo")

15

and finding the,Reach Code to be exempt from CEQA, in part relying on the State ND

16

and Cost Study for the amendments in the State's 201 Energy Code, 56 AR '1148-

17 1156, It explains theta minimum code-compliant PV system would generate electricity
18 roughly equal to that typically purchased for mixed-fuel. homes while a larger system
19 would generate close to 100% of a home's typical energy needs, 24 AR 308; 50 AR
20
21

1151,
The City CEQA Memo concluded that adoption bf the Reach Code would be

22

exempt from CEQA pursuant to the "oommon-sense" exemption set forth in 14 CCR

23

section 15001(b)(3) of the Guidelines for the implementation of C.ECIA ("Guidelines"), as

24

well at two "categorical" exemptions, Class 7 and Class 8, Set forth in Guidelines 15307

28

and 18308, respoetively, 50 AR, 'I148-1180, The City OEQA Memo explained that the

20 Reach Code will "further reduce energy consumption" with specific findings that that the
27 PV systems will reduce energy consumption by speciM amounts compared to multi-fuel
28

homes; they will reduce the need for additional transmission infrastructure; they will

-3-
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1 reduce the inipmots of power shut-offs; they will reduce consumption of natural gas or
2

water for generating electricity; and the proposal will promote the policies of the City's

3

Climate Action Plan ("CAP"). 56 AR '1150-1156, it alto determined that there is no

4

exception to the exemptions, stating that the "unusual lcircumstances" exception does

5

not apply because there are no "unusual circumstances" and there is no evidence of
cumulative impacts, 56 AR 1160,

7

Respondents ultimately found adoption of the Reach Code to be exempt from

8

CEOA under the three exemptions ass set forth in the city OEQA Memo, 6 AR 68-69.

0

The City published a notice of exemption ("NOE") on Uecember 12, 2020, setting forth

10

all three exemptions. 1 AR 2.

11

Enuests for 4pdicial Notice

12

Respondents request judicial notice of the CalifOrnie Energy Commission

'13

("CEO") approval of the Reach Code, Petitioner's tette!' to the CEO, approved roach

14

codes of several other municipalities, therm equivalence to kilowatt hours ("kWh"),

16

specified details from the information published by the state of California ("the State)

16

on solar photovoltaic systems, the State's Building Stohdards Codes, and Respondents'

17

Climate Action Plan ("CAP"),
Petitioner objects to the requests except for the Test two items, the State Building

10

standards Codes arid Respondents' CAP, He argues Mat the items are not relevant

20

and were not pail of the record or before Respondents when adoption] the Reach Code,

21

The request is granted as to CEO approval, thei'm equivalence, the State's

22

published information on photovoltaic systems, the States codes, and the CAP, Judicial

23

notice of the CEC approval of the Reabh Code, which took place after the underlying

24

proceedings and affects Petitioner's challenge based do noncompliance with law

26

governing reach codes, is appropriate. The therm and'photovoltalc information are

26

relevant for understanding the context of the information in the record and are judicially

27

noticeable,

26

111
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The request is denied as to Petitioner's letter, Which does not appear judicially

2

noticeable, and the reach codes of other municipalitiet, which, by their nature and

3

purpose.here, would only be appropriate to consider if they were information in the

4

record, The information on other codes appears to be an improper attempt to include

6

information outside of the record,

6

'.

Petitioner also seeks judicial notice r)f informatlen from Pacific Gas and Electric
Company ("PG&E") regarding rotating outage status and a newspaper article on rolling

8

blackout during a healwave. These are again Improper for judicial notice here since the

9

information was not part of the record but its nature anti intended purpose here are such

10

that they would only be appropriate to consider had they been part of the record, The

11 information appears to be an improper attempt to include information outside of the
12
13
14

record, The Court accordingly denies Petitioner's requests,
The Court notes that no decision regarding artyn)f the items which either party
presents for judicial notice is dispositiVe to the outcome of this Petition. The Court's

15 ultimate ruling would be the same regardless of whether it reversed its decision on any
16 of these items,
17

Overview of Re uig1Ssalge,

1€3

Title 24 of the California Code of Regulations sets minimum standards for

10

building codes in California in the Building Standards code, including, among others,

20

the Plumbing Code and E' nergy Code.

21

Local agencies may modify these codes based

local conditions and based on

22

required findings. Health and Safety Code sections 17,958,7, 18941,5; see 7 AR 43, in

23

addition, no modification or change is effective or °partitive until the finding and the

24 modification or ()hangs have been flied with the Califorhia Building Standards
25

2e
27

Commission.
Local agencies may also adopt energy-efficiency modifications to the Energy
Code If

they find the modifications to be cost-effectiVe and 2).the California Energy

Commission ("CEC") finds that the rules will reduce energy consumption. FRC section
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1 26402,1(h)(4see24AR317.Again,thesearenotenforceablecreffootIveunathe
2

agency submits required documentation to the CEO and obtains CEC approval. PRO

3 section25402,1;24CCR 10-106,
4.
6

PEPP.+.0,Vervimtt
The ultimate mandate) of CEQA,,is "to provide plibilo agencies and the public In

6 general with detailed information about the effect lofj a proposed project" and to
7

minimize those effects and choose possible alternatives, Public Resources Code

8 ("PRC") section 21001, After ail, the public and public participation hold a "privileged
9 position" in the CEQA process based on fundamental "notions.of democratic decision10 making," Concerned Citizens of Costa Mess, Inc. v. 32nd Di. trlotAgricultural
11 Association (1086)42 Ce1.3d 929, 936. As stated In Laurel Heights improvement
12 association v. Regents of the University of California (1988) 47 Co1.3d 376, 392, "Who
13 EJR process protects not only the environment but ais0 informed self-government,"
14
15

An RIR is required for a project which substeintiAl evidence Indicates may have a
significant effect on the environment, unless the prole& is exempt from CWA,

16 Guidelines for the implementation of CEQA (Guidelines), 14 CO( section 18083(b)1;
17 PRC sections 21100, 21181; PRC section 21084 (governing exemptions); Guideline)
18 1.6061 (governing exemptions), EIRs are, in the words, of the California Supreme Court,
10 "the heart of CEQA," Lam! Heights IMprevement As n, v. Regents of the University of
20

California (1988) 47 Ca1,3d 376, 302 (Laurel Heights 0, Thus, an environmental impact

21 report ("EIR") is ordinarily required, and a lesser CEQA document such as a negative
22 declaration ("NW) is Insufficient, if substantial evidenoo in light of the record indicates
23 that the project may have a significant,impact, PRO 2'1080(0)(1); Guideline 16064(a)(1).
24

The Supreme Court in No Oil, Inc, v. City of Los Angeles (1074) 13 Oal,3d 06,

25 74, found that CEQA sets forth a three'-stage process for determining if environmental
20 review pursuant to CEQA is necessary and, If so,. what level. This was further explained
27
28

These are et 14 Cal cods Rep §6 1000, et seq, Courts shaultl et e minimum afford great wel,ght to
the Guidelines except when a motion le clearly unauthorized or erroneous under OW& LAM1Helots
Improvement Ass'n y, Regents of Univ, of Cal, (Laurel Heights° (1963) 47 Cal,3d 376, 391, fn 2; Sierra
Club v. County of Sononui (109) 6 CaApp.4th 1307, 1515.

-6-
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1 and clarified in Gentry v, City of Mufffeta (1995) 36. Cal,App,4th 1359, at 1371-1372,
2

whieh stated that "CEQA lays out a three-stage proceSs" by which 1) the agency must

3

determine whether the particular activity is covered by OKA, 1,e,, the activity is a

4

"project" as defined in CEQA and is not exempt; 2) if the activity is a "project" and not

5 exempt, the agony must conduct an Initial study to determine If it "may have a
8 significant effect on the environment"; and 3) it must then approve an EIR if the project
may have such an effect, or if it finds that the project will not have such an impact, it
$ may prepare a negative deolaration, In the words of Otigene for Environmental
9 Reeponsibility v, StWe ex re!, 14th Dist. Ag. Aaon, (App, 3 Dist, 2015) 242 Oal,,App.4th
10 566, we,
11

rjhe Guidelines establish a three-step procest,1 to assist a public agency
in determining which document to prepare for a project subject to CEQA,
(Guidelines, § 16002, subd. (19,) In the first step, the lead public agency
preliminarily examines the project to determine Whether the project is
statutorily exempt from CEQA, falls within a Guidelines categorical
exemption or If' can be seen with certainty' that [the] project will not
have a significant effect on the environment. [Oltations,11 [Cltation,) If so,
no further agency evaluation under CEQA is recluired, The agency may
prepare a notice of exemption, [(Illation.] lf, however, the project does
not fall within an exemption and it cannot be seen with certainty that the
project will not have a significant effect on the shvironment, the agency
takes the second step and conducts an initial study to determine whether
the project may have a significant effect on the invironment, (Citations" If
the Initial study shows there is no substantial evidence the project may
have a significant effect on the environment or revisions to the project
would avoid such an effect, the feed agency prepares a negative
• declaration, [Citations,]' if the initial study show 'there is substantial
evidence „, that the project may, have a significant effect on the
environment,' the lead agency must take the thifci step and prepare an
environmental impact report (P.M)," [Citation]

12
13
14
16

17
18
19
20
21
22

Rroje

C

23

Generally speaking, any activity, a public agency has discretion to carry out or to

24

approve which has the potential for resulting in a physt,a1 change in the environment is

25

a "project." Oentry, supra, 1371, Under CRIA, a "Project" means the "activity which Is

26

being approved and which may be subject to several discretionary approvals" and it

27 "does not mean each separate governmental approval," Guideline 15373,
28

///

-7-
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Respondents do not contend that the decision to adopt the Reach Code was not

2 within the definition of a "project" under CEQA.
3
4

Pro cots

art t o d4QA

As noted above, the first step.an agency must Make In conducting review

5 pursuant to CROA Is determining whether an activity 4 a "project" end, if 80, whether It
Is "exempt") from CEQA,

7
6

PRC election 21064 Is the statutory authority for' exemptions from CEQA and
exoeptions to those exemptions. If the project is exenlpt, then the agency need conduct

0 no further CEQA review. Citizens for Environmental kesponsibility, supra, 242
10

Cel.App,4th 506. If an exception to the exemptions ar/tplies, the agency may not rely on

11 an exemption and must conduct further CI QA review,
12

Guideline 15061 governs "Review for Exemption" from CEQA and sets forth the

13 types of exemptions. These Include, as relevant here, (2) pursuant to a categerioal
14 exemption found in Guidelines 15300,,et seq., and (3) ithe "common sense exemption"
15 for projects with a potential for causing a signifioant effect and which applies 'Where it
16

can be seen with certainty that there Is no possibility that the activity in question may

17 have a significant effect on the environment." Subrilvlaion (b)(3) is the "common-sense"
18

exemption. See, Apartment Association of Greeter Lois Angeles v. City of Los. Angeles

19 (2001) 90 Cal,App.4th 1162, 1171; Oevicion Homes v, City of Sen Jose (1997) 54
20 Cal.App,4th 106, 116.117.
21
22

non-Se u e )5eq)ptiRn
The common-sense exemption may be used "only in those situations where its

2$ absolute and precise language olearly,appiles," Myers v, Board of Supervisors (1st
24 Dist, 1976) 58 Cal.App,&1413, 425. Where one can raise a legitimate question of a
25 possible significant impact, the exemption does not aOly and, because It requires a
26 finding that such impacts are impossible, it requires a factual evaluation based on
27

evidence.which shows that it could have no possible significant impact. Davldon

28 Joules v. City of San Jose (1907) 54 Cal,/App,4th 106, 'I 16-117_ The agency thus
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1 bears the burden of basing its decision on substantial 'evidence that shows no suoh
2

possibility, tho,

3

pate orical E

4

In accordance with PRC section 21084, the CEOA Guidelines list a number of

6

classes of projects which are considered generally not to result in a significant impact
on the environment and are thus generally exempted from CEQA, PRO 21084;

7

Guidelines 15300.16331; Azusa Land Reclamation Ca, Inc, v Main San Gabriel Basin
Watermaster (1997) 62 Cal.App,4th 1185,
Guideline 15307 sets forth the Class 7 categorical exemption for actions taken to

10
11
12
13
'14

protect natural resources, it states, In full,
Class 7 consists of salons taken by regulatory agencies as authorized by
state law or local ordinance to assure the maintenance, restoration, or
enhancement of a natural resource where the regulatory process involves
prooedures for proteotion of the environment, Examples include but are
not limited to wildlife preservation activities of tht State Department of
Fish and Game. Construction activities are not included in this exemption.
Guideline 16308 east's forth the Class 8 categorWal exemptions for actions taken

16 "for Proteotion of the. Environment," It states, In full,
17
18
19
20

Class 8 consists of actions token by regulatory egoncles as authorized by
state or local ordinance, to assure the maintenance, restoration,
enhancement, or protection of the environment where the regulatory
process Involves procedures for protection of the environment,
Construction activities and relaxation of standards allowing environmental
degradation are not included in this exemption,
trn~rci of Ravi's

2,1
22

Any Inquiry Into whether an agency has failed to' comply with OKA "shall extend

23 only to whether there was a prejudicial abuse of discretion, Abuse of discretion is
24

established If the agency has not proceeded hi a manner required by law or if the
determination or decision is not supported by substantial evidence. PRC section

28 21188,5,
27

A threshold dispute which this case presents, er'ld which may determine the

28. outcome, is what specific standard of review to apply, there are several specific
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1 standards which may apply under COCA when deterrhining if the agency has thus
2

abused Its discretion, with the determination as to which applies depending on the

3

circumstances and, most specifically, the procedural Stage of the environmental review.

4

These include the fair argument test, which controls when an agency is .determining if It

5 should prepare an EIR or simply an ND. This is based on PRC 21080(c); gee also,
6

Guideline 15064(a)(1); Laurel Heights Improvement As*, v. Regents of University of

7

California (1993) 6 Ca1.4th 1112, 113E (Laurel HeIghti3 II). The substantial-evidence

8

test applies to decisions regarding significant Impacts iin approving an EIR and the court
must uphold the deolsion if it is supported by substantial evidence in the record as a

10 whole. Bowman v. City of Petaluma (1986) 185 Cal.App,3d 1066, 1075; see, River
11

Valley Preservation Project v. Metropolitan Transit 0014 Sd, (1090) 37 C.,%alApp.4th 154,

12

166; see, Santa Teresa Citizen Action Group v, City of San Jose (2003) 114

13

Cal,App.4th 689, 703. On the other hand, failure to iniblude required elements or

14 Information is a failure to proceed In the manner required by law and demands strict
15

scrutiny involving de novo review, Sleim Club v. Statd ad. of Forestry (1094) 7 Ca1.4th

16

1215, 1236; Vineyard Area Citizens for Responsible Growth„9opra, 40 Ce1.4th 436.

17 Where on agency has determined if a project is exempt from CEQA under a categorical
18

exemption, the court also must uphold the agency's cidoision if supported by substantial

19

evidence In light of the whole record, Citizens for Environmental Responsibility, supra,

20 242 Cal.App,4th 668; Davidon 1-lornes v. City of Son Aso (1997) 64 Cal.App,4th 106,
21. 116; Fairbank v. City of Mill Volley (1999) 75 Cal,App,4th 1243, 1251,
22
23

Pemonstrating Prelittlicial,Error
Preliminarily, agency actions are presumed to okImply with applicable law unless

24 the petitioner presents proof to the contrary. Evidence Code section 664; Foster v. Civil
Service Commission of Los Angeles doLinty (1983) 141. Cal,App3d 444, 453,
26

Accordingly, the findings of an administrative agency are presumed to be supported by

27 substantial evidence absent contrary evidence, Taylor Sus. Service, Ina v. San Diego
28 r3d, of Education (1087) 196 Cal,App.3d 1331.

10
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Additionally, as noted above, any inquiry into whether an agency has felled to
2

comply with CEQA must determine if the error, or abuSe of discretion, was prejudicial.

3

PRC section 21168,5; see also, Save Cuyame Valley v, Gaiety of Santa Berbera

4

(2013) 213 Col,App,4th 1059, 1073,

6

The ApPlicable Stprilarct fj.loviojor,Ecproptione

0

0.gclgisms tot xetxt.ptiopg.

7

Petitioner incorrectly relies on the fair argument standard here in arguinvthat the

8

Project does not fell within the exemptions on which Respondents rely, As

9 Respondents note, that test does not apply to a cleternilination that a project is exempt
10 from CEQA, and spedifically within a categorical exemPtion,
11

Petitioner relies on the "fair argument" standard of review to argue that the court

12 must order an agency to prepare an CiR If the record contains substantial evidence
13

supporting a fair argument that the project may have a significant impact, despite finding

14

that the Project fails within a categorical exemption. Pktitioner's Opening Brief ("OB")

15 14, et sect, Although Petitioner sets forth a correct description of the fair argument test,
16 Petitioner is incorrect in asserting that it applies here, is explained below.
17

Petitioner is also generally correct when initiallyidIscussing the standard of

18

review regarding exemptions from CEQA and exceptions to the exemptions at OB 9.13,

19

at which point the, standard which Petitioner diseusSeas not the fair argument standard.

20 For example, Petitioner asserts, correctly, that "the Glass 7 and 8. exemptions .„ do not
21 apply as an initial matter unless substantial evidence supports their facial applicability
22

OB 12:1.2, However, following this prefatory past age in his brief, Petitioner then

23

incorrectly relies on the fair argument test when actually arguing how the adoption of the

24

exemptions is improper at or,i '14, et seq, Petitioner argues that "an agency is required

25 to prepare an [UiRI whenever substantial evidence in the record supports a "fair
20

argument" that a ',reject may have a significant effect , ,,," OB 14; 3-4, He oontende

27 then sets forth the fair argument standard and subsequently reiterates his contention .
28 that reliance on the exemptions was Improper.because "there is abundant evidence ,„
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1 that the Reach Code may have a variety of substantial Impacts „„" Up 10: 12-13. In
2 his discussion, he largely relies on assertions about purported substantial evidence

a
4

which he claims supports a fair argument that there may be significant impacts,
Instead, however, as noted above, the mote daferential, substantial-evidence

6

test applies to the initial agency determinations that a betegorical exemption applies to a

0

project, Davidon Homes v. City of an Jose (1907) 54 Cal.App,4th 10O, 115; 'airbank
v. City of Mill Valley (1000) 76 Cal,App,4th 12431 1261, It is important to note that there

8

was for some time apparently some disagreement over the specific standards of review

9 to apply to agency determinations regarding exornptions and exceptions to exemptions,
10

See, Dunn-Edward Corporation v, Bay,Area Air Quality M611700OrnontPistriot (1002) 0
Cal,AppAth 044; Gentry v, City of Murrista (1995) 30 (,,a1.App,4th 1359, 1406, fn,24, In

12

the past, courts, as discussed in the above two cases, often, but not uniformly, applied

13

the fair-argument test to the finding that a project fit within a categorical exemption.

14

Courts have since, however, become uniform in breaking down the standard of review

16 Into three basic parts. Azusa Land Reclamation too,, lbc, V. Main San Gabriel Basin
16

Watermaster (1007) 62 Cal,App,4th 1105; Fafrbank v. City of Mill Valley (1999) 75

17

Cal,AppAth 1243; Davidon Homes v. City of San Jose (1997) 54 Cal,App.4th 106,

18
19

As noted above, the court in Citizens for Envirohmental Responsibility, supra,
242 Cal,App,4th, 668, set forth s detailed description cif the steps and necessary

20 determinations which are required when an agency stUdies an activity to determine if
21

or-cm applies and also what level of review Is necessary, explaining, with emphasis

22 added, that If an agency finds a project to be exempt from CEQA, "no further agency
evaluation under CE,-'0,4 is required ,,„ If, however, the project does not fall within an
24

exemption and It cannot be seen with certainty that the project will not have a significant

26

effect on the environment, the agency takes the second step and conducts an initial

20

study to determine whether the project may have a significant effect on the
environment." On the burden and, standard of review, It explained, at 568 with

27

emphasis added,

.12.
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The lead agency has the burden to demonstrate that a project falls within
a categorical exemption and the agency's determination must be
supported by substantial evidence, [Citation,] Once the agency
establishes that the project is exempt, the burden shifts to the party
challenging the exemption to show that the project is not exempt because
It falls within one of the exceptiOns listed in Guidelines section 16300.2.

2
3
4
6
6

seamless

Similarly, the court in California Farm StrWiti Froderation v, California
Conservation Bd. (2006) 143 Cal,App,4th 173, at 185, also explained,

7

Where the speoific issue is whether the lead agerioy correctly determined
a project fell within a categorical exemption, we must first determine as a
matter of law the scope of the exemption and then determine if substential
evkienoe supports the agenos faotual finding that the proloot fell within
the exemption. (Citations.) Tie lead agency has the burden to
demonstrate such substantial evidence. (Citations.)

8
9
10

12

Once the agency meets this burden to esteb110 the project is within a
oategorically exempt class, "the burden shifts to the party challenging the
exemption to show that the project Is not exempt because it falls within
one of the exceptions listed In Guidelines section 15300.2."

13

In the words of County of Amedor v, 1°oracle County Wolfer Agency (1999) 70

11

14

Cal.AppAth 931, at 066, "'Where a project is categorleally exempt, It is not subject to

15

CEQA requirements end "may be implemented without any CEQA compliance

16

whatsoever,"' [Citation] rill in keeping with general principles of statutory construction,

17

exemptions are construed narrowly arid will not be unreasonably expanded beyond their

16

terms, [Citations.] Strict construction allows CEQA to rbe Interpreted In a manner

19

affording the fullest possible environmental protections within the reasonable scope of

20

statutory language. [Citations] It aiso.aomports with the statutory directive that

21 exemptions may be provided only for projects which Nnte been determined not to have
22

a significant environmental effect, Citations.]"

23

The fair argument test thus applies when an agency finds a project to be subject

24

to CEQA and publishes a negative declaration, which ti may do if no substantial

25

evidence in light of the record indlcateS that the project may have a significant impact,

20 Prw 21060(c)(1); Guideline 16004(e)(1), As the Supreme Court stated in Laurel
27 Heights Improvement As*. v. Regents of University of California (199$) 8 Cai,4th
20 111
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1112, 1135 (Laur i Hafghts II), "the 'fair argument' teat hen been applied only to the
2 decision whether to prepare an original EH or a negative declaration,"
3.

This establishes several key points regarding the standard of review, and the

4 applicable burden, at issue in this petition. First, the Substantial-evidence test applies to
5 an agency's determination that a project falls within acategorloal exemption from
CEQA. Second, the test by which an agency may find a project exempt only if It can be
7

seen with certainty that there Is no possibility that the activity in question may have a
signifioant effect on the environment is the standard fear the "common sense" exemption

9

only and does not apply to findings that a project falls iwIthin a categorical exemption.

10 Third, once an agency has determined that a project under •CEQA is exempt from
11 CEPA review, the agency conducts no further environmental review. Only if the agency
12

does not find the project to be exempt does It continue further and determine from the

13 initial study whether the project may have a significant effect on the environment and
14 thus require an EIR or if It may instead approve an NV.
Th

15
16

emotionlguo to.ft suaj, Oircurnstanoes,

As explained above, once an agency has found, based on substantial evidence,

17 that a project falls within an exemption, the burden

to a party opposing the project,

18 such as Petitioner here, to demonstrate that an exception to the exemptions applies. A
19

the Supremo Court stated In Berkeley Hills) supra, 60 CalAth et 1105, "As to projects

20 that meet the requirements of a categorical exemption, a party challenging the
21 exemption has the burden of producing evidence supporting an exception," See also, •
22 e.g,, CallfOrrila Farm Bureau Feder auxin, supra, 143 Cal.App.4th 186, The Supreme
23 Court continued to explain how one challenging an exemption determination must
24 challenge It based on the unusual circumstances exception, stating, with original
25
26
27
28

emphasis,
As explained above, to establish the unusual circumstances exoeption, it
is riot enough for a challenger merely to provide substantial evidence that
the project may have a significant effect on the nvIroriment, because that
is the inquiry CEPA requires absent en exemption, (§ 21151,) Such a
showing Is inadequate to overcome the SeoreteFy's determination that the

..14-
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4

tyolCal effects of aproject within on exempt claSs ere not significant for
CI:OA purposes, On the other hand, evidenceithat the prefect will have e
significant effect does tend to prove that some Circumstance of the project
Is unusual. An mem presented with such evidence must determine,
based on the entire record before it—including bentrary evidence
regarding significant environmental effects—whether there is an unusual
circumstance that justifies. removing the projeotirom the exempt class.

$

The Bupreme Court therefore set forth two wayta in which someone might supper

fa

an argument that the unusual circumstances exception applies, As the court in Citizens

2

fir Environmental ReRpon$1bIllty, supra, 242 Cal,App,41,th, 574476, described the ruling
8
9
10
11
12
1$
14
15
16
17
18
19
20
21
22
23
24
25
20
27
28

of Berkeley Hillside,
in Berkeley Hillside, our hie .h court added additional clarification to the
unusual circumstance exception analysis, The bourt identified two
alternative ways to prove the exception. [Oltati6nj,
In the first alternative, as this court said in Voiods, a challenger must prove
both unusual circumstances and a significant environmental effect that is
due to those circumstances, In this method of proof, the unusual
circumstances relate to some feature of the project that distinguishes the
project from other features in the exempt stmt.,. (Citation.). Once an
unusual circumstance Is proved under this method, then the "party need
only show a reasonable possibility of a signifioaht effect due to that
unusual cirournstance," (ibid, italics added,)
The court in Berkeley/4111We m'ade clear that "Tertian 21168,5's [10]
abuse of discretion standard appl[les] on review of an agency's decision
with respect to the unusual circumstances exception, The determination
as to whether there are 'unusual circumstances loltationj Is reviewed.
under section 21108.5's substantial evidence pnong, However, an
agency's finding as to whether unusual circumstances give rise to `a
reasonable possibility that the activity will have significant effect on the
environment' toltation] is reviewed to determine 'whether the agency, in
applying the fair argument standard, 'proceeded in [the] manner required
by law,' [Citations.)" [Citation.] ,
As for the first prong of the exception—whether the project presents
circumstances that are unusuallor projects in alp exempt class—thls
question is essentially a factual Inquiry for which the lead agency serves
as "'the finder of foot,' " [Citation.] Thus, revlevVing courts apply the
traditional substantial evidence standard incorpOrated In section 21168,6
to this prong, [Citation,] Under that relatively deferential standard of
review, our role in oonaidering.the evidence differs from the agency's.
(ibid.) " ' "Agencies must weigh the evidence and determine 'which way
the scales tip;' while courts conducting (traditional] substantial evidence ,..
review generally do not,"' [Citation.] Instead, ilovieWing courts, after
resolving all evidentiary conflicts in tie agenoy'S favor and.indulgIng in all
legitimate and reasonable inferences to uphold khe agency's finding, most
affirm that finding if there is any substantial evidence, contradicted or
uncontroelloted, to support it. [Oltations.l."
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As for the second prong of the exception—whether there is "reasonable
possibility" that an unusual circumstance will phoduce "a significant effect
on the environment"—our high court has said "sl different approach is
appropriate, both by the agency making the cletormlnation and by
reviewing courts,' [Citation,] "It/Olen there are 'unusual circumstances,' It
is appropriate) for agencies to apply the fair argliment standard in
determining whether 'there Is a reasonable potsibility of a significant effect
on the environment due to unusual cirournstarOes,' (ibid, italics added.)
Under the fair argument test, " 'an agency is merely supposed to look to
. see if the record shows substantial evidence of a fair argument that there
may be a significant effeot, [Citations,] in other words, the agency Is not
to weigh the evidence to come to its own oonclUsien about whether there
will be a significant effect, It Is merely supposed to inquire, as a matter of
law, whether the record reveals a fair argument ,„. " lilt does not resolve
conflicts In the evidence but determines only whether substantial evidence
exists In the record to support the prescribed fir argument,' " [Citation.]'
[Citation.] Thus, a lead agency must find their. is a fair argument even
when presented with other substantial evidence that the project will not
have a significant environmental effect, [CltatiOnj Accordingly, where
there is a fair argument, "a reviewing court may not uphold an Agency's
decision 'merely because substantial evidence vas presented that the
project would not have [a significant environmental] impact, The
[reviewing] court's function Is to determine whether substantial evidence
suppert[e, the agency's conclusion as to whether the prescribed "fair
argument' could be made.' ' [Citation.] 'Thus, the "agency must evaluate
potential environmental effects under the fair argument standard, and
judicial review is limited to determining whether, the agency appfled the
standard 'in (the] manner required by taw,'" [Citation.]
In the second alternative for proving the unusual circumstance exception,
"a party may establish en unusual circumstance with evidence that the
project will have a significant environmental effect." [Citation.) "When it is
shown 'that a project otherwise: covered by a categorical exemption will
have a significant environmental effect, it necessaril follows that the
project presents unusual circumstances,' [Citation.]' [Citation,1 But a
challenger must establish more then just a fair argument that the project
will have a significant environmental effect, (Citation,] A party challenging
the exemption, must show that the project wilt have a significant
environmental Impact. (Ibid.) Again, as our high court has noted, we
review the determination of the unusual circumstances prong of the
exception under the deferential substantial evidence test, [Citation]

24

As for the second prong under this second alternative, no other proof is
necessary, NvIdence that a project will have a 4Ignifloant environmental
effect, "if convincing, necessarily also establishes 'a reasonable possibility
that the activity will have a significant effect on the environment due to
unusual circumstances.' [Citation.]" (Citation,]

25

With respect to the exception to exemptions baSed on the possibility that

22
2$

20 "unusual circumstances" may cause significant ImpaoW, determining whether a
27 circumstance is "unusual" is a "legal" issue, See, AzuAtt Land Reolanution Co., !no, v,
28
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1 Mein San Gabriel Basin Waterrnaster (1007) 52 CalApp,4th 11051 1207; Bloom v.
2 Murk (1994) 20 Cal,App.4th 1307, 1315-1310,
Courts have come to apply a 2-step test for determining whether "unusual
4

circumstances" may cause a significant impact so that the exception applies and an
agency may not rely on an exemption. Berkeley Hillside Preservation v. City of

0

Berkeley (2015) 00 CalAth 1080, 1090-1117; Citizens, for Environmental Responsibility

7

v, State ex rel. 14th OW Ag. Assn, (App. 3 Dist 20151) 242 Cal,AppAth 666, 673-574;

8

Azusa land neolarnation Co„ frrc, v, Main San Gabriel Basin Watermaster (1997) 52

9

CalApp.4th 1105, 1207. Under this test, agencies must first consider whether a project

10 reflects "unusual circumstances" compered to others ih this class, and courts review this
11 step under the more deferential substantial-evidence Mst, Berkeley Hillside, at 1114;
12

Citizens for Environmental Responsibility, at 574: Sedond, agencies must determine if

13

those unusual oircumetanoes give rise to a reasonablO possibility that the activity will

14 have a significant effect, which the court review underthe stricter, less deferential, fair15 argument standard, 13arkoley Hillside, ,supra; Citizensifor Environmental Responsibility,
16 supra. In the words of Citizens for Environmental Nesioonsiblilty, at 674, ' It]he
17 determination as to whether there are ;unusual oiroumMances' tcitatiranj is reviewed
18 undo section 21108.5's substantial evidence prong. However, an agency's finding as
19 to whether unusual circumstances give rise to 'a reasonable possibility that the activity
20 will have a significant effect on the environment' (oitatien] is reviewed to determine
21 whether the agency,. In applying the fair argument standard, 'proceeded in [the] manner
22 required by law,' [OltatIons.]" (Citatlon.J'
23

As the court put It in Azusa, at 1207, "the cirourrIstancos of a particular project (I)

24 differ from the general circumstances of the projects cehvered by a particular categorical
25 exemption, and (II) those circumstances create an environmental risk that does not exist
20 for the general class of exempt projects." The Suprerna Court noted in Berkeley
27 Hillside, at 1105, "to establish the unusual oircumstane'as exception, it is not enough for
2$ a challenger merely to provide substantial evidence thAt the project may have ra

.-17-

04/22/2021 03;21

0000000000

000000000 00

PAGE: 19/37

significant effoot on the environment, bemuse that is The inquiry CEQA requires absent
2

an exemption,"

3

The court in Citizens for Environmental Respoitiblilty, supra, 242 Oal,AppAth

4

589, explained the process for challenging application of an exemption based on the

6

argument that the project falls within the "unusual circumstances" exception to the

6

exemptions, It stated,

7
8
0
10
11
12
13
14
15
16
17

We now turn to the alternate way a challenger kin establish the unusual
circumstanoes prong of the unusual ciroumstantes exception, While our
high court in Berkeley Hillside held that a mere teasOriable possibility a
project may have a significant environmental ofNot is Insuffloiont to
establish the unusual circumstances exception ZBerlreley Hillside, supra,
60 CalAth [1086] at pp, 1097, 1104„,), the cou(t, also hold that "a party
may establish en unusual circumstance with evidenoe that the projeot will
have a significant environmental effect." (Id, at 1105,.„ italics added.)
The reason for this alternative method is that "eVidence that the project will
have a significant effect does tend to prove that some circumstance of the
project is unusual," (IWO This method of proving unusual circumstances
requires that the project challenger provide moils than " '9ubstantlai
evidence' of 'a fair .argumont that the project wll have significant
environmental effects,'"
at pi 1100,...) A project challenger must
prove that the project will have a significant effect on the environment, (id,
et p, 1105,, ,) Thus, a challenger seeking to prOvs unusual circumstances
based on an environmental effect must provide 'or identify substantial
evidence indloating: (1) the project will actually have an effect on the
environment and (2) that effect will be significant. (Ibld,) A "significant
effect on the environment" is "a substantial advOrse change in the physical
conditions which exist in the area affected by this proposed project,"
(Guidelines, § 16002, subd, (g),)

18
19
20

SLtbstantialrevicienbe That
When the substantial-evidence test applies to ah agency's decision, the court

21 must uphold the decision if it is supported by substantilal evidence In the record as a
22

whole, Elowman v, City of Petaluma (1986) 185 Cai,Aiyp.3d 1065, 1075; see, River

23

Valley Preservation Piojeot v. Metropolitan Transit Develop, 13or.(1995) 37 Cal,AppAth

24

154, 166; see, Santa Teresa Citizen Action Group v. City of Son Jose (2003) 114

25

Gal,AppAth 689, 703. Put differently, the "substantial evidence" test requires the court

26 to determine "whether the act or decision is supported by substantial evidence In the
27 light of the whole record," Chaparral Greens v. City of Chuta Vista (1996) 50
28

Cai,App.4th 1134, 1143; River Valley Preservation PrOleot v. Metropolitan Transit
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1 bevelop, I3d, (1995) 37 Cal.App,4th 154, 188, When.such substantial evidence does
2 support the deolsion, and there Is no prejudicial abuse of discretion, the court must
3 defer to the agency's substantive conclusions, ChopOffal Given, supra.
4
When applying the substantial evidence stendard, in other words, the court must
5 focus not upon the "correotneee" of a report's environMental conclusions, but only upon
its "sufficiency as an Informative docurnent," Laural Heights 1, 4'7 Cai.3d 393, • The court
7 must resolve reasonable doubts In favor of the findings and decision, 0,
8
9

Substantial evidence is not simple "uncorroborated opinion or rumor" but "enough
relevant information and reasonable inferences" to all& a "fair argument" supporting a

10 conclusion, in light of the whole record before the lead agency. Guideline 15384(a);
11 PRO §21082,2; City ofPaseclene v, State of Califon* (2nd Dist,1993) 14 Cal.App,4th
12 $10, 021 322, "plebstantiel evidence Includes fact, a reasonable assumption
13 predicated upon factl, or expert opinion supported by feot." PRO 21080; see also,
14 Guideline '15384, It is not "argument, speculation, unsubstantiated opinion or narrative,
15

evidence that Is clearly inaccurate or erroneous, or evidence of social or economic

18 impacts that do not contribute to or are not caused by, physical impacts on the
17

environment." Mid, Guideline 15384 eets forth the definition of "substantial evidence"

la and states, in full,
19
20
21
22
23
24

,(a) "Substantial evidence" as used in these guidelines means enough
relevant information and reasonable inferences.from this information that a
fair argument can be made to support a conclmilon, even though other
conclusions might also be reached, Whether a fair argument can be made
that the project may have a significant effect on the environment Is to be
determined by examining the whole record be t:ire the lead agency.
Argument, speculation, unsubstantiated opinion or narrative, evidence
which is clearly erroneous or inaccurate, or evidence of social or economic
impacts which do not contribute to or are not caused by physical Impacts
on the environment does not constitute substantial evidence,

25

(b) Substantial evidence shall Include foots, reefobneible assumptions
predicated upon facts, and expert opinion supperte,d by facts,

28

Other decisions describe "substantial evidence" as that with "ponderable legal

27 significance," reasonable in nature, credible, and of solid value. Stan/siva Audubon
28 111

• .19.
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1 Society, Mc, v. County of Stanislaw (1'995) 33 001,App,4th 144; Lucas Valley
2 Homeowners Association v, County of Marin (1991) 283 Cal,App,3d 130, 142.
Fair Argument. Standard,
4
6

The fair argument test, which here governs whether unusual Oircurnstances may
cause a significant impact on the environment so that Ole Project falls within the unusual

6 circumstances exception to exemption's, is essentiallyia reverse of the substantial
7 evidence test, It creates a "low threshold" for requiring an EIR, Citizens Aotkin to Serve
8 All Students v, Thornley (1990) 222 Cal,App,3d 748,764. Under the "fair argument"
9 test, an E.IR must be prepared whenever "it can be fairly argued" based on substantial
10 evidence in the record that the project may have a significant environmental Impact.
11 Laurel Heights Improvement Ass'n, v, Regents of UnNerally of California (1993) 6
12 Cal,4th 1112, 1113, 1134.1135 (Laurel Heights II), As a result, even If other substantial
13 evidence supports the conclusion thatthere are no significant impacts and that no EIR
14 is needed, the agency must prepare an EIR whenever substantial evidence in the
15 record supports a fair argument that a significant irnpabt may occur. No Oil, Inc. v, City
16 of Los Angeles (1974) 13 Ca1,3d 68, 75; Friends of "B'' Street v. City of Hayward (1980)
17 106 Cal,App.3d 988, 1000-1003,
18

As essentially the reverse of the substantial evitItence test, this test thus still

19 requires substantial evidence to support the ergumentiand it is subject to the came
20 definition and standard of substantial evidence as set forth above,
RPOP.011°Iente) 'Reliant°. QM the.Categkleal..Examptions

21
22

The two categorical exemptions on which Respiondents rely are very similar but

23 with a slight difference. As noted above, Guideline 15307 sets forth the Class 7
24 categorical exemption for actions taken to protect natural resources, It states, in
25 pertinent part and with emphasis added, "Class 7 consists of actions taken by regulatory
20 agencies

to assure the maintenance, restoration, or' enllancoment of a natural

27 resource where the regulatory process involves procedures fob" protection of the
28 environment, Guideline 16308 sets forth the Class 8 categorical exemptions for actions

.20-
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1 taken "for Protection of the Environment" it states, In pertinent part and with emphasis
2 added,
3

"Class 8 consists of actions taken „, to aaeureithe maintenance,
re, toration, enhancement, or proteotion of the environment where the
regulatory process Involves probeclures for prollootion of the environment,"
Preliminarily, the Court also notes that facially the purported purpose and effect

0 of Reach Code appear to fall within the scope of the categorical exemptions. Class 7
7 applies to actions taken to preserve or maintain a natilrel resource and the Reach Code
8 is an action taken in part to preserve and maintain natural resources, most expressly
9 natural gas but also water and any others involved in providing heating, lighting, and the
10 like, Similarly, Class 8 applies to actions taken to protect the environment arid again the
11 Reach Code In both its facial purpose and purported effect is intended to, and
12 purportedly will, help protect the environment by reducing pollution and use of natural
13 resources through reduced reliance on traditional energy supply, Petitioner at no point
14 actually challenges the findings that to this extent the ikeach Code is, at least facially
15 and potentially, within the scope of these categories.
Petitioner Instead, as noted above, contends that the exemptions do not apply
17 because there is substantial evidence that the Reach (''‘',oide may.cause significant
18 impacts. This, as explained above, is the incorrect standard of review and, in fact, does
19 not even address the actual questions which this Court must address: 1) what is the
20 scope of the exemptions and does the Project facially for potentially fall within it; and 2)
71 doss substantial evidence support the agenoy's cleterrninatIon that the Project fells
22 within the exemption,
23

•

Petitioner relies on Dunn-Edwards Corp, v, Bay Area Air Quality Management

24 Dist, (1992) 9 Cal.App.4th 044 to argue that Respondents cannot assume that the
25 Reach Code will be beneficial and preserve resources or protect the environment
26 because it simply replaces one energy source with anther arid may have other
27 Impacts, In Dunn.Edwards, the agency relied on the same two categorical exemptions
28 for a regulation reducing a solvent in paint in order to rbduce emissions from them, The

.-21.
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1 court of appeal affirmed the trial court decision that the agency could not rely or, the
2

exemptions due to substantial evidence which could support a fair argument that the

3 regulation may have a significant effect. In short, both the appellate court and the trial
4

court relied on the fair argument test, As explained above, this Is inoorrect. Notably,

6 Dural-Edworde was daolded during the period of uncertainty and doubt over which
6

standard of review to apply and the olarification that courts must apply the substantial-

7 evidence test rather then the fair argument test occulted later. The analysis in Dunn8
9
10

Edwardg is therefore inapplicable.
Petitioner similarly relies in vain on the older case of Wildlife Alive v. ChlakerIng
(1070) 18 Ca1.3d 100, 205-208. He again argues that under this decision the Court

11 must find that the Reach Code'cannot be exempt as long as there is substantial
12 evidence supporting a fair argument that it may cause a significant Impact. Again, this
13 reliance is misplaced, The Supreme Court there rejeMed an agency's claim that its
14 actions were exempt from CEQA, specifically discussing the Class 7 exemption.
15

However, the primary basis for the Supreme Court's decision was Its determination that

10 the activity did not fall within the exerription, the courtiexplainIng, at 205, "Mile fixing of
17

hunting seasons, while doubtless haling an indirect beneficial effect on the continuing

18 survival of certain species, cannot fairly or readily be bharaoterIzed as a preservation
19 activity In a strict sense," It contrasted this activity with those which the Claes 7
20 exemption clearly did cover, the activities of the Department of Fish and Game for
21 propagating, feeding, and protecting wildlife. The court then addressed another reason
22

for its conclusion; and at that point discussed the potential Impacts of the setting of

20

hunting seasons, but did so in the context of early apOlication and interpretation of the

24

exemptions and based on the decision that to allow oh exemption to cover the activity

25

would improperly and unreasonably expend the Legislature's Intent in allowing for

28

categorical exemptions. The court explained, at 208,

27
28

Another consideration moves us to our conclution that the commission is
not categorically exempt from CEQA, Even If Section 15107 was intended
to cover the commission's hunting program, it l doubtfutthat such a

.22-
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4

categorical exemptionlg authorized under the Atatute. We have held
no regulation is valid if its issuance exceeds thi: scope of the enablingthat
statute. [Citations.] The secretary Is empowered to exempt only those
activities which do riot have a significant dream the environment.
reitgitiolli It follows that where there is any reasonable possibility that a
project or activity may have a significant effect 'on the environment, an
exemption would be Improper.

5

Much of this analysis is inapplicable here for the primary issue In Wildlife Alive

2
3

0

was actually, as the Supreme Court stated, at 195, "whether the California

7 Environmental Quality Act of 1970 (CEQA) (Citation] Applies to the Fish and Game
8 Commission (the commission)." The court explained that no specific project was at
Issue but simply a blanket exemption for the commission and it discussed the
10 commission's activities in regulating hunting permits and seasons In this ooritext of this
11 blanket exemption. The court explained that courts Way not find Implied exemptions
12 and discussed specific issues such as the Class 7 exemption in addressing the various
13 possible exemptions which could apply to the commIsSion as a whole, finding that they
14 do not.
15

Petitioner, accordingly, relies on an inapplicable standard and addresses the

10 wrong argument. Instead of attempting to demonstrate that substantial evidence does
'17 not support the finding that the adoption of the Reach code falls within an exemption,
18 he argues that the exemptions do not apply because there is substantial evidence
19 supporting a fair argument that the Reach Code may cause significant impacts.
20

Respondents; by contrast, cite to evidence supporting the exemption

21 determinations. Opposition 18.19, Respondents relied on the already approved State
22 Enemy Code, and the adopted CECIA,roview for it in the State NO. The code, requires
23 PV systems to offset 100% of electricity use in rnixed.fUel homes. and neither the
24 Installation nor use of those systems will cause a significant impact, as found in the
25 State ND, 2 AR 22, 28-29, 32, 34, 49-50; 24 AR 324, 335-337, 358. Respondents
20 rolled on the Ceo's calculation that adoption of the ne* statewide standards would
27

annually reduce statewide electricity consumption by about 053 glgewatt-hours and

28 natural gas consumption by 9.8 million therms, reduce 'nitrous oxide emissions by about

-28-
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1 225,000 pounds, sulfur oxides by 590 pounds, carbolii monoxide by elm pounds, and
2 particulate matter by 7,400 pounds, 53 AR 1150. Respondents' evidence inoludes
3 caloulations and data on energy consumption, generation, and use showed that the
4 Reach Code will "further reduce energy consumption" with specific findings that that the
5 PV systems will reduce energy consumption by specific amounts compared to multkfuel
0 homes; they will reduce the need for additional transnlisslon Infrastructure; they will
7

reduce the impacts of power shut-offs; they will reduce consumption of natural gas or

8 water for generating electricity; data indicated that rnost would Install PV systems which
9 will provide at least 2,07 more kilowatts then the oode'minimum, further reducing annual
10 electricity consumption to 847 kWh; and the proposal will promete the policies of the
City's CAP. 56 AR 11.50.1156, Evidence showed that' any Increase in electricity use as
12'

a result of reduction In gas use would also be within

13

transmission systems and in areas where such systenis are already In place, so that the

the capacity of the current major

14 Reach Code will not lead to construction of new majortransmission systems. 64 AR
15 1162, Respondents also relied on evidence from the ;state ND and code that
1$ installation of PV systems will conserve water resources by reducing relianoe on power
17 plants to provide electricity and concludes that the Reach Code will further this by
18 increasing effloieny, 54 AR 1164.
19

Petitioner makes no effort to challenge this evidence or these conclusions in his

20 opening brief and, as noted, he does not even truly address this standard at all, In his
21 reply, he again insists on his view of the standard of reView and argues that
22 'Respondents have "not engaged with the substantial evidence adduced by Petitioner
23 and other commenters that the Reach Code may have significant impacts .„," Reply
24 11:5-8. He still offers no real explanation as to why substantial evidence does not
25 support Respondents exemption findings, He does briefly take Issue with two possible
2c3 pieces of the evidence supporting Redponderits, the conclusion that most homes will
27 have at least 4,87 kW PV systems and the statement that many gas appliances have
28 electric ignitions end will not work mithout electricity, bolt his discussion of these falls to
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1 show a lack of substantial evidence, He addresses only two small points of the
2 evidence which has no bearing on the rest of the evidence which Respondents cite, and
his discussion is minimal conoiusory without analysis showing how this evidence cannot
4
6

be part of the total substantial evidence supporting the exemptions.
Petitioner complains that Respondents have ne basis for concluding that moat
homes will have at least 4,87 kW PV systems but bass this solely on the fact that the

7 Reach Code only requires 2,8 kW systems, He ignores the fact that Respondents base
8

this finding on data about actual installation of PV systems, specifically evidence from

9

Sonoma Clean Power that In Sonoma County, and pattloularly Santa Rosa, the typical

10 size of PV systems installed Is 8.6 kW, almost twice the system on which the
11 conclusions are based and about thrice the Reach Code's minimum, 64 AR 1151,
12 Respondents however, actually based their findings on a more restrictive and
13 pessimistic prediction of actual PV Installations that the evidence suggested and yet still
14 found that even the 4.87 kW system would reduce impacts and pressrve both the
15 environment and resources, Yet, the actual evidence in the record shows that the likely
16
17
18

typical system installed will be oven more effective, and significantly so,
Petitioner also takes issue with the finding that Many gas appliances have
electric ignitions and will not work without electricity, part of the discussion regarding

19 ImplicationS of possible power outages, However, this is of minimal and tangential
20 relevance to Respondents' determinations and is truly only a part of the analysis for the
21 common sense exemption. Petitioner also fails to cite to anything showing that this
22 determination is Incorrect and merely notes that some appliances have pilot lights or
23 that people may manually light their naturallas systems, without citing to any evidence
24 or analysis in the record to support this,
25

Finally, Petitioner in his opening brief never actually argued that Respondents'

26 findings of exemptions lack substantial evidence, end ciisa never even mentioned these
27 points which he now raises in reply, The result is that he is raising these issues for the
28 first time in his reply, when he should have raised them in his opening brief, He Is
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raising an entirely new argument in support of his petliklan which he did not raise in the
2 opening brief, The court therefore should, properly, disregard them, As the court
3 explained in Balboa ins. Co, v. Aguirre (1983) 149 Col.App.3d 1002, 1010, in the
4

context of appellate briefing, "Pine salutary rule Is that pointa raised in a reply brief for

5

the first time will not be considered unless good cause is shown for the failure to present

6

them before," it is "rtlhe general rule" that a party may not present evidence for the first

7

time in a reply if the moving party should reasonably have presented h in the opening

8 papers, unless specifically provided to rebut opposition points, Jay v, Mahaffey (2013)
218 Cal.App.4th 1622, 1.537-,1638,
10

Aocordingly, the Court rejects Petitioner's clainthat Respondents incorrectly

11 found the categorical exemptions to apply,
12
13
14

amponitents' Reliance ori,,TheAommo_agnse 4empflon
The cornmon.sense exemption, as set forth above, applies "EwIhere it can be
seen with certainty that there is no possibility that the (Activity in question may have a

15 significant effect on the environment," Guideline 1506f1(b)(3) It may be used "only in
1B

those situations where Its absolute and precise ianguaje clearly applies," Myers v,

17 Board of Supeivlsors (1st Dist. 1976) 5B Cal,App,3ci 413, 425. Where one can raise a
18 legitimate question of a possible significant impact, the exemption does not apply and,
19

because it requires a finding that such Impacts are Impossible, it requires a factual

20 evaluation based on evidence which shows that It could have no possible significant
21 impact. Davkion Homes v. City of Sat, Jose (1997) 54 Cal.App,4th 100, 116.117. The
agency thus bears the burden of basing its decision on substantial evidence that shows
23 no such possibility, /bid,
24

The same substantial evidence standard applie6 to the common sense

25 exemption but here the question is whether substantial evidence supports Reepordents'
20 determination that there is no possibility that the Resiot1 Code may have a significant
27 effect on the environment. The record contains substantial evidence that the Reach •
28 Code falls within the Class 7 and Class 8 exemptions because it will protect the
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1 environment and preserve resources but Respondent need more, They cite to no
2 evidence In the record demonstrating any basis for finding that there is no possibility
3
4

that the Reach Code may have a significant effect on the environment, There Is
evidence which supports a finding that it may not, but ho meaningful evidence or Indeed
analysis to support the conclusion that there Is no pos13ibility it will cause a significant

0 Impact.
That said, this is alone immaterial If indeed the Court finds that Respondent&

a

properly relied on the Class 7 and 8 exemptions because the result will be the same:
the adoption of the Reach code is exempt from CEQA, This error would thus by

10
11
12

definition not be prejudicial.
=tool CIrcumqtancee gxcpAtionitp thtt glietriptions
In approving the Reach Code and issuing the NIDE., Respondents also found no

13 exception to the exemptions applied, specifically discuasing the "unusual
14

circumstances" exception as set forth above. It deterrylineci that there ware no "unusual

16

circumstances."

10

As noted above, once the agency establishes the project Is categorically exempt,

17 the burden shifts to the party challenging the exemptioh to show that the project is not
18 exempt because it faille within one of the exceptions. ditizens for Env/tormented ,
19 Rosponsibility, supra, 242 Cal.App.4th 668; Colifornie P'arrn Bureau Federation, supra,
20 143 Cal.AppAth 105.
21

The examination of the unusuarolrotimstances exception, again as explained

22 above, is a 2-step test, Berkeley Hillaide Preservation, supra, 00 Ce1,4th 1096.1117;
23

Citizens for Envirownentel Responsibility, supra, 242 dal,App.4th 573-574.

24 Respondents must consider if them ere "unusual circumstances" and the'oourt will
26

uphold the Respondents' determination if substantial evidence supports it. ierkeley

26 Hillside, 1114; Citizens for , r1virortrnorital Responsibility, 574, Respondents must then
27

determine if those unusual circumstances give rise to si, reasonable possibility that the

28 activity will have a significant effect, which the court !View under the stricter, less

.27.
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deferential, feirergument standee:I, Berkeley Hillside; suprs; Citizens for Fnvironinentel
2 Responsibility, supra,

3

Petitioner in his papers provides only a brief, Onolusory argument that

4 Respondents fail to explain why there are no unusual icircurnstances, He then liets
8 oircumstences which he claims are unusual but these,are not from the record and
Petitioner cites to nothing in the record on this issue. tiB 27: 12,;25, Instead, he
7

appears to argue that Respondents must provide subStantial evidence now to support a

8

finding that these circumstances he now raises, withoet any evidence from, or citation

9

to, the record, are not "unusual," He also fails to explain why the circumstances he

10

mentions are "unusual circumstances" or how they mipt lead to significant impacts,

11

Respondents cite only to the evidence in the retord that "over fifty other cities

12 and counties throughout the state have either adopted, or intend to adopt, the same or
13

similar programs? 5t AR 1150. This alone, in truth, does not appear to qualify as

14

substantial evidence sufficient to support a finding that there are no unusual

15

oircurristanoes,

10

However, Respondents do not need to show mOre. As explained above, once

17

Respondents found the Project to be within en exemption, based on substantial

18

evidence, the burden shifts to anyone challenging that deolsion to demonstrate a basis

19 for finding that en exception to the exemptions applies, Anyone seeking to demonstrate
20 that the unusual circumstances exception applies must demonstrate to the City that
21 there is a basis for finding that there may be unusual circumstances which may cause
22

the Project to result In significant impacts. Here, Petltlener points to nothing in the

23 record which even raised the issue of unusual circumstances, much less demonstrated
24

a possible basis for finding there to be unusual oircumdtances, Respondents therefore

25

did riot actually need to address the issue at all,

20

Petitioner argues that the threat's of wildfires or Olaci(outs are unusual

27

circumstances but this argument Is =Persuasive. He fells to cite to anything, and

28
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1 certainly not to anything in the record, showing that a Threat of fires or blackouts might
2 be an unusual oiroumstance,
3
4

Moreover, even assuming that Petitioner or anyone else met the burden of
demonstrating a basis for finding unusual circumstarides, so that Respondents were

5 required to find that there are no unusual oircumstances, and that Respondents' finding
6

fails to satisfy the requirements of CEQA, the second lement of the test defeats

7 Petitioner. As noted above, Petitioner must demonstrate substantial evidence in the

a

record which could support a fair argument that the PrbJeot may cause significant
impacts due to the unusual oirournstancss.

10
11

Even if these circumstances which Petitioner raises could be found to be unusual
olrcumstances, Petitioner offers no evidence or explanation, much less anything in the

12 record, which could possibly support a fair argument that the Reach Code could cause
13

a significant environmental impact simply because of those circumstances, 14„ threat of

14

such fires or blackouts, He does not even Identify whit that impact might be. Petitioner

15

does cite to Information in the record showing a range trf problems or threats to safety

10 which such fires or blaokouts may cause, but none theSe threats appears attributable to
17 the Reach Code and Petitioner fails to offer any evidence or explanation at all, much
less anything from the record, which could demonstrate haw these possible impacts
19 could result from the Project clue to unusual circumstances, To the extent that
20 Petitioner offers some claim that the Reath Code itself may cause significant impacts
21 due to these circumstances, his assertions are vague, tenuous, and conclusory, and
22 they consist of nothing more than unsupported "argument, speculation, unsubstantiated
23 opinion or narrative," which Guideline 15304(a), as prat{ d above, expressly states is not
24 substantial evidence which may support a fair argurnerit, Petitioner provides no "facts,
26 reasonable assumptions predicated upon facts, LAnd exPert opinion supported by facts"
26

showing that the reach Code may cause any significant impacts due to these

27 circumstances. Moreover, Petitioner almost entirely foCuses on "evidence of social or
28

economic Impacts which do not contribute to or are not caused by physical impacts on

04/22/2021 0.2:21

0000000000

000000000 00

PAGE 4/F7

the environment," which, again, Guideline 15384(e) eRpressly states "does not
2
3

constitute substantial evidence."
Petitioner's papers otherwise merely argue tied "the ample evidence In the

4 record as to

potential Impacts establishes the existence of unusual cirournstances by

itself" Reply 14: 2-4, As, once more, explained above, this is patently inadequate,
8 There is svidenos In the record of potential impaots bOt Petitioner cites to nothing

'7

showing unusual circumstances, much less that the uausual circumstances themselves

8 give rise to these potential impacts, The case law, and specifically the Supreme Court,
9 make it expressly clear that a party must do more than show potential impacts, no
10 matter how many or severe, to provide a basis for this exception, The party must
11 demonstrate that those impacts arise from unusual oireumetanoos. A party may also,
12 as explained, demonstrate that the Project "will" have Significant impacts, but Petitioner
13

provides nothing to support such a conclusion and nothing more than evidence of

14 potential impacts,
15
18

At the hearing, Petitioner relied heavily on Respect Life South Sr,a Frenoisoo v,
City of South So Pranoisoo (2017) 15.Cal,App.5th 446 to argue that City needed to

17 make explicit findings about the unusual airournstanceS exception, Respect Life
18 addressed a ohallenge to an exemption finding based (art the Unusual circumstances
19 exemption. The court there reiterated the standard which the Supreme Court
20 articulated In Elerkeiey Hillside, explaining, at 45e-467,
21
22
23
24

We start with the standards that governed the C)ty, Ooticeley Hillside
explained that a party seeking to establish that tie unusual-circumstances
exception applies has the burden to show two elements, These elements
are (1) 'at the project has some feature that dittinguishes it from others
in the exempt class such as Its size or location" and (2) that there is "a
reasonable possibility of a significant effect [on the environment] due to
that unusual circumstance," [Citation]

25
25
27
28

Turning to the standards that govern our review rof the City's
determination, Berkeley Hillside explained that when an entity determines
whether the unusual-oircurnstances exception applies, a court must
assess the determination under the abuse of dismition standard set forth
In section 21168.6, [Citation] Section 21188,5 provides that an la:Ouse

04/22/2021
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of diseretion le established if the ency has nOt proceeded in dmonner
required by law or if the determination or decision is not supported by
substantial evidence! [Citation.) The Supreme Court clarified that "both
prongs of section 21188.5's abuse or disoretlor) standard apply on review
of the agency's decision, „, The determination EIS to whether there are
runusuel oirournstanoes° [citation] Is reviewed under section 21188,5's
substantial evidence prong. However, an agerfoy's finding as to whether
unusual oircumstanoes give rise to 'a reasonable possibility that the
activity will have a significant effect on the environment' [citation] Is
reviewed to determine whether the agency, In applying the fair argument
standard, 'proceeded In [the] manner required i'Gy law,'" pitation4
Elaborating on these standards, the Supreme Court exp alned that
whether a projeot presents unusual olrounistanfiles.—the firSt element
needed to establish the applicability of the unutuakcircurnstances
exception—la an 6 entleilly factual inquiry," ar0 a court applies the
traditional substantial evidence standard." [citation,' "Under that relatively
deferential standard of review, ,„ reviewing courts, after resolving all
evidentiary conflicts in the agency's favor and iiiidulging in all legitimate
and reasonable inferences to uphold the agency's finding, must affirm that
finding if there is any substantial evidence, contradioted or uncontradlotod,
to support it." [Citation,'
1.•

13

17

To sum up, when a party seeks to establish that the unusualcircumstances exception applies, it must prove to the entity that two
elements are satisfied; (1) the roleot presents 1.,inusual circumstanoes and
(2) there. is a reasonable possbility of a significant environmental effect
due to those circumstances. A court then asseOses the entity's
determinations on these elements by applying different standards of
review; a deferential standard applies in reviewing the first element and a
nondeferentlal standard applies in reviewing the second,.

18

The court then addressed the speolflo issue belies It, the standard of review

14
16
.16

19 applicable "when the entity makes.an irripile.o, determination that the unusual20 circumstances exception Is Inapplicable." Emphasis added. The court explained that
21 the agency there had not made express findings on the unusual circumstances
22 exception but made only implied findings, making It imPossible to determine the basis
23

for the agency's decision or how it found on either elentent. The court explained, with

24 emphasis added, at 457.468,
25
28
27
28

The City made no explicit findings on either of the two elements. Thus,
while we know that the City found against Respect Life on at least one of
the elements, we cannot say with certainty whether it found against
Respect Life on the first element, the second element, or both,
When an entity's determination that the unuauakoircumstanoes exception
Is Inapplicable is implied, a oourt's ability to affirrh Is constrained, The

-31.
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court may affirm on we basis of the first element which, again, asks
whether the project presents any unusual circulnstences—only if the court
as.
that the entity found that there were 'Unusual circumstances and
then concludes that the record does not contalb substantial evidence of
any such circumstances, A court cannot, howeiver, affirm or, the basis of
the first element by simply concluding that the record contains substantial
evidence that there are not unusual cimumstarroes, This Is because such
an approach fells to address the possibility that the entity thought there
were unusual circumstances but concluded, under the second element,
that these circumstances did not support a fair argument of a reasonable
possibility of a significant environmental effect

2
3
4
5

The court therefore did not ultimately rule that an agency violates GEQA farad

7

8 improperly finds that the unusual exception does not apply merely by failing to make
9
10

express findings on why the exception does not apply. It explained, instead, that where
an agency fails to make explicit findings on the two prOngs, a court may not simply

11 assume that the agency found there to be no unusual iiDiroumstanoes, i.e. the first prong.
12 It must instead move to the second prOng, and apply the standard of review generally
13 more favorable to a petitioner, of whether substantial evidence supports a fair argument
14 that the project may result in significant impacts due to unusual circumstances.
Petitioner argues that Respondents felled to make such explicit findings, as in
18 Respect Life, but this is incorrect, Petitioner in fact quetes a statement from the
17

analysis where Respondents expressly State that "[t]here is nothing unusual" and "there

18

are no unusual circumstances," AR 1188, This is In °entreat to Respect Life, where the

19

City had merely found that the unusual circumstances exception did not apply without

20 giving any explanation as to why,
Moreover, as addressed above, Respondents did not even need to get there

21

22 Since Petitioner cites to nothing In the record raising the possibility of unusual
23

circumstances or what they may be, lie cites to cirounistances but nothing showing

24 that these might be unusual, Finally, again, Petitioner falls to point to substantial
26 evidence in the record showing that the Reach Code rrlay, because of any unusual
circumstances; cause a significant impact. The Respel2t Life court reiterated this
27 standard, as set forth above.
2$ 1/f
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Even If this Court were to find that Respondents had failed to make explicit

2 findings, and assumed there to be a basis for finding imusual circumstances, the result
would be that the Court must merely move to the next step, Instead of automatioally
4 finding a CEQA violation, The Court would need to determine if substantial evidence
5 supports a fair argument that the Project could result in significant Impacts due to the
unusual circumstances. As explained above, Petitioner singularly falls to meet this
7
B

burden,
Petitioner has presented no basis for finding the unusual circumstances
exception to apply and the court rejects his argument eri this point,

10
11

gymutative impacts lixqmtlon
Petitioner also alleges in the petition that the adoption of the Reach Code falls

12

within the cumulative impacts exception to the exemptions. However, he does not

13

discuss this allegation in his opening brief so fails to demonstrate that this exception

14 applies.
16
16

csmolusioni Cl Qkqltitt
The Court DENIES the Petition as to the CEQA,cialm, Petitioner has failed to

17 demonstrate a lack of substantial evidence to support kespondents' determination that
18

the adoption of the Reach Code falls within the Class 1 and 8 categorical exemptions

19 and has failed to show that an exception to the exemptions applies.
20

Failure to,Cornply withBmplikCode Law

21

In addition to claiming that the adoption of the Ricoh Code violated CEQA,

22 Petitioner argues that the Reach Code does not comply with law governing reach
23
24
20

codes.
He first contends that 24 CCR 10-100(b)(4) reqUires Respondents to prepare and
submit to the OEC an NC.)

EIR under CEQA and thatithe failure to do so renders the

26 Reach Code "Invalid per se." This argument ignores the full language of section 1027

106(0(4). Subdivision (b) states that local agencies "Wishing to enforce locally adopted

28 energy standards shall submit an application with" the listed materials, Subdivision
-33-
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1 (b)(4) states that these materials must include "Any findings, determinations,
2

declarations or reports, including any negative declaration or environmental impart

3

report, required pursuant to the California EnvironmePtal Quality Act ...," it therefore

4 merely requires the agency to provide whatever CEQA findings and documents Is
6

adopted, whioh may or may not bo'elther an ND or Elk Respondents also submitted
Its application and documentation to the CEC and the'CEC has approved the Reach

7 Code based on the documentation which Respondent submitted, !UN, ¶1, Ex, A,
8

Petitioner next argues that Respondents also violated the requirement in 24 OCR

0 10-106(4) to adopt end submit a determination that the Reach Code standards are cost
10 effective with findings and supporting analyses on the energy savings and 008t11 effectiveness of the proposed standards, He asserts that Respondents submitted only
12

the State's Cost Study. Respondents point cut that the Cost Study analyzed the cost

13 effectiveness of PV systems based on the specific clroUrnstances of each identified
14

cifnate zone, including the one in which the City is located, Respondent City Council

15

based its findings on this Cost Study and imposed requilrements which will be even

18 more economical, Respondent provides no explanation as to why reliance on the State
17 Cost Study is inherently inadequate merely because it Was a study addressing the cost
18

effectiveness of such systems throughout every part of the state Instead of only Santa

10 Rosa, Petitioner contends that another Study concluded that such reach codes would
20. increase utility bills in the Bay Ares but this is immaterial, The law at issue here only
21 requires the agency to rely on a cost effectiveness study and submit it to the a:0 when
22

seeking approval of a reach code. It dOes not provide Authority for challenging the

23 reach code because a different study takes a different position, Again, also, the CEO
24 has already approved the Reach Code based on the documentation provided, thereby
25

finding the documentation to satisfy 24 OCR 10.100,
The Court also Dr-NiEs the Petition as to the claim that the adoption of the

26

27 Reach Code violated applicable law governing reach cedes,
28

//i

-34.
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Pow;

2

The Court therefore DENIES the Petition in full,

3

IT IS SO ORDERED.

4, DATED: April

2021
)e,f1P.,5142.,,
ATRICK M, BRODERICK
Jucine of the Superior Court
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