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Supplement to Motion to Lift Abeyance and Set Briefing Schedule 

 
 TTMA respectfully directs the Court’s attention to a December 18 filing by 

EPA and NHTSA that supports TTMA’s motion and proposed briefing schedule in 

this case.    

1. On December 18, EPA and NHTSA moved to expedite briefing in 

Union of Concerned Scientists v. NHTSA, No. 19-1230, a case challenging the 

agencies’ actions to preempt California fuel economy and related greenhouse gas 
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emission standards in order to ensure a single, national set of standards.  See Fed. 

Resps.’ Mot. to Expedite, No. 19-1230 (attached as Exhibit A).  The agencies’ 

urgency in that case is flatly inconsistent with the agencies’ resistance even to 

following the standard briefing schedule in this case. 

In seeking expedition, EPA and NHTSA explain that the pending challenges 

to the preemption actions impose “costly uncertainty” and need to be 

“expeditiously resolved by a decision of this court.”  Id. at 2.  This is because, even 

though current California and federal standards are aligned, EPA and NHTSA 

intend soon to finalize revised federal standards expected to be less stringent than 

California’s.  See id. at 4; 83 Fed. Reg. 42,986 (Aug. 24, 2018).  There is good 

cause to expedite, the government explains, “because this case affects the near-

term decision-making of a significant sector of the economy, the automotive 

industry.” Id. 

In light of these pressing harms, the agencies request an expedited briefing 

schedule that “would allow for oral argument in the spring 2020 term.”  Id. at 7. 

Their proposed schedule would give the agencies 30 days after petitioners’ opening 

brief to file their response brief, and the respondent-intervenors would get 7 days 

following the agencies’ response brief.  Id.  The agencies explain that “[a] more 

extended schedule would delay resolution of the case considerably, as it would 

likely result in oral argument being postponed until the fall of 2020,” leaving 
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“automakers without much-needed clarity concerning the scope of their obligations 

for upcoming model years.”  Id.  “That would unduly burden the automotive 

industry, whose interests here—given the industry’s size and importance to the 

national economy—strongly compel expedited consideration.”  Id. at 8.   

2. The agencies’ push for expedition in Union of Concerned Scientists—

rooted in their recognition of the commercial harms caused by continued 

uncertainty with regard to standards applicable in future model years—cannot be 

squared with the agencies’ resistance to prompt resolution here.  In opposing 

TTMA’s motion, the agencies asserted that TTMA “ha[d] given no good reason to 

rush,” Opp. at 2; they deemed TTMA’s detailed description of impending harm to 

the industry “bare-bones,” Opp. at 4; and they strongly objected to TTMA’s 

proposed schedule, which, just like the agencies’ proposal in Union of Concerned 

Scientists, gave the agencies 30 days to file their responsive brief, gave intervenors 

7 days thereafter, and provided for oral argument in spring 2020.  The agencies 

cannot have it both ways.  If uncertainty for the industry demands swift resolution 

there, then surely it does here. 

Indeed, the arguments for swift resolution in this case are far more pressing 

than in Union of Concerned Scientists. The petition for review there was filed just 

two months ago.  There has been no briefing, and thus the agencies seek to impose 

an expedited schedule more compressed than that provided under the Federal 
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Rules.  See Exhibit A at 2.  In that case there remains a significant unsettled 

dispute about whether the D.C. Circuit, as opposed to the district court, is even the 

proper venue for the petitioners’ challenge.  See Pet. for Review, 19-1230 (Oct. 28, 

2019) (describing parallel challenge to agency action in district court and 

explaining that petition is being filed “in an abundance of caution, and to protect 

their right to judicial review”).  And the harm of non-uniform standards only will 

arise when and if EPA and NHTSA complete a rulemaking to revise the federal 

standards.    

Here, the parties have already briefed the legality of the EPA requirements 

in the final rulemaking.  The NHTSA standards are final and applicable for Model 

Year 2021, meaning the harm is certain, rather than speculative.  The agencies 

have strung the regulated parties along for years with illusory commitments about 

their plans to reconsider the EPA and NHTSA standards.  And TTMA does not 

seek expedition, but only to end the delay and set a briefing schedule consistent 

with the Federal Rules. 

In short, the agencies’ arguments for imposing an expedited schedule in 

Union of Concerned Scientists further support TTMA’s request to lift the abeyance 

and enter the briefing schedule set forth in TTMA’s reply filed December 16.  See 

TTMA Reply at 3. 
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Dated: December 20, 2019 Respectfully submitted, 
 
/s/ Elisabeth S. Theodore  

S. Zachary Fayne  
ARNOLD & PORTER  

KAYE SCHOLER LLP 
Three Embarcadero Center 
San Francisco, CA 94111 
Tel: (415) 471-3114 
Fax: (415) 471-3400 
zachary.fayne@ 

arnoldporter.com 
 

Jonathan S. Martel  
Elisabeth S. Theodore 
Samuel F. Callahan  
ARNOLD & PORTER  

KAYE SCHOLER LLP 
601 Massachusetts Ave., NW 
Washington, D.C. 20001 
Tel: (202) 942-5000 
Fax: (202) 942-5999 
elisabeth.theodore@ 

arnoldporter.com 
 

Attorneys for Petitioner Truck Trailer Manufacturers Association, Inc. 
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CERTIFICATE OF COMPLIANCE 

 I hereby certify that the foregoing complies with the type-volume limitation 

of Fed. R. App. P. 27(d)(2)(C) because it contains 758 words, excluding the parts 

of the filing exempted by Fed. R. App. P. 32(f).  The filing complies with the 

typeface and type style requirements of Fed. R. App. P. 32(a)(5) and 32(a)(6), 

respectively, because it was prepared in a proportionately spaced typeface using 

Microsoft Word in Times New Roman 14-point font. 

 
Dated: December 20, 2019    /s/ Elisabeth S. Theodore 

Elisabeth S. Theodore  
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CERTIFICATE OF SERVICE 

 I hereby certify that on December 20, 2019 the foregoing was electronically 

filed with the Court via the appellate CM/ECF system, and that copies were served 

on counsel of record by operation of the CM/ECF system on the same date. 

 
Dated:  December 20, 2019    /s/ Elisabeth S. Theodore 

Elisabeth S. Theodore  
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