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December 6, 2019 

 

Ms. Patricia S. Connor 
Clerk of the Court 
U.S. Court of Appeals for the Fourth Circuit 
1100 East Main Street, Suite 501 
Richmond, Virginia  23219 

Re: Mayor and City Council of Baltimore v. BP p.l.c., et al.; Case No. 19-1644 
Defendants-Appellants Chevron Corporation and Chevron U.S.A., Inc.’s Response to 
Fed. R. App. P. 28(j) Letter 

Dear Ms. Connor: 

I write in response to Plaintiff-Appellee’s letter regarding the denial of certiorari in 
Rheinstein v. Attorney Grievance Comm’n of Md., 140 S. Ct. 226 (Mem) (Oct. 7, 2019).  
Contrary to Plaintiff-Appellee’s suggestion, an order denying certiorari is not a decision on 
the merits and thus has no bearing on the question presented here regarding the scope of 
appellate review under 28 U.S.C. § 1447(d). 
 

In Rheinstein, the pro se defendant-appellant removed attorney disciplinary claims under 28 
U.S.C. §§ 1331, 1441, 1442, and other removal statutes.  No. 17-2127, 750 F. App’x 225, 
225-26 (4th Cir. 2019) (per curiam) (unpublished).  The district court remanded, and 
Rheinstein appealed, arguing that removal was proper on every ground.  Notably, neither 
party briefed the scope of appellate review under § 1447(d).1  In fact, that issue was 
addressed for the first time in Rheinstein’s Petition for Writ of Certiorari.  No. 19-140, 2019 
WL 3496290 (U.S. July 25, 2019).  The Supreme Court routinely denies petitions raising 
issues that were never pressed below.  Moreover, the Supreme Court often denies certiorari 
where resolution of the question presented would not affect the outcome of the case, and 
Rheinstein’s argument that the attorney disciplinary claims somehow presented a federal 
question was unlikely to succeed even if this Court reviewed the entire remand order.  In 

                                                 
1   Rheinstein’s Opening Brief contained a single sentence stating that “this Court may review and consider all 

the legal issues” of the remand order, and the Commission did not argue this Court lacked jurisdiction over 
any portion of the appeal.  See Exhibits A (Opening Br.), B (Appellee Br.) and C (Reply Br.) attached.  
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short, the Court’s denial of certiorari indicates nothing about its views on the scope of review 
under § 1447(d). 

Moreover, as Defendants-Appellants have noted, Rheinstein does not demonstrate this 
Court’s fealty to the “rule” expressed in Noel v. McCain, 538 F.2d 633, 635 (4th Cir. 1976), 
because Rheinstein did not even cite Noel.  ECF No. 110 at 7.  And in all events, Supreme 
Court authority and legislative enactment have effectively abrogated Noel.  See ECF No. 73 
at 7-13.  Accordingly, this Court may review the entire remand order. 

Sincerely, 
 
 

Theodore J. Boutrous Jr. 
GIBSON, DUNN & CRUTCHER LLP 

Counsel for Defendants-Appellants  
Chevron Corporation and Chevron U.S.A. 
 

cc: All counsel of record (via ECF) 
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*1  INTRODUCTION

In his Opening Brief, 1  Defendant established Plaintiff asserts claims against him because, after receiving information in the
course of state court litigation suggesting the federal government was being defrauded, he and a former client accepted an
invitation from Congress, as outlined in the FCA, to become government contractors by filing two qui tam cases under seal in
the District Court in summer 2012 against parties who they then-believed (and some of whom were later confirmed to have)
defrauded the federal government.

Defendant removed this case, in accordance with 28 U.S.C. § 1446(b)(3), after Plaintiff provided deposition testimony and
interrogatory responses conclusively establishing, among other things, it asserts (i) a claim Defendant violated MLRPC 3.1 by
developing and filing Qui Tam I in the District Court on June 20, 2012 (“Operative Claim No. 1”); and (ii) a claim Defendant

violated MLRPC 3.1 by *2  developing and filing Qui Tam II in the District Court on July 13, 2012 (“Operative Claim No. 2”). 2

Because an FCA relator and his attorney are a type of government contractor who act under the Executive in filing and
prosecuting FCA cases and because he has several colorable defenses to the Operative Claims arising under federal law,
Defendant readily satisfies the three elements necessary for removal under the FORS. Based upon other facts ascertained from

Plaintiff's discovery responses, including its document production on August 7, 2017, 3  Defendant had an alternate *3  basis

for removal under the FORS. Namely, notwithstanding any of the claims Plaintiff purports to make in its Complaint, 4  the
actual proximate cause of this case was work Defendant performed, while acting under the Bankruptcy Trustee, to preserve the
interests of his former client's bankruptcy estate in the Qui Tam Cases.

Among others, the Operative Claims hinge solely upon questions of federal law; thus, there was an alternate basis for federal
jurisdiction and removal of this case under 28 U.S.C. § 1441, the general removal statute (“GRS”) and 28 U.S.C. § 1331.

*4  The District Court erred in concluding it would apply Younger abstention principles and decline to accept this case even
if it had found jurisdiction. Finally, the District Court erred in concluding it did not have authority to reconsider the September
20th Order remanding the case to the state court because review of the remand order in this case was explicitly authorized by
28 U.S.C. § 1447(d).

Nothing in Plaintiff's response undermines Defendant's arguments that this case was properly removed to federal court, pursuant
to the FORS, or in the alternative, pursuant to the GRS and § 1331. Further, nothing in the Plaintiff's response undermines or
rebuts Defendant's arguments regarding Younger abstention and the Motion for Reconsideration (the “MFR”).

In attempting to challenge the removal of this case, the Plaintiff, inter alia, improperly purports to lump distinct claims
together and frame its allegations in terms of a “course of conduct” to cause unnecessary confusion and complexity, repeatedly
mischaracterizes Defendant's arguments and legal positions, articulates erroneous and fictitious legal standards for satisfying
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the three prongs of the FORS, and attempts to divorce itself from its own discovery responses in an *5  effort to detract from,
among other things, the fact it asserts the Operative Claims.

In sum, the decision of the District Court should be reversed, and this case should proceed in federal court.

ARGUMENT

I. The Federal Courts Have Jurisdiction Over this Case Pursuant to the Federal Officer Removal Statute

A. The “Acting Under” Element of the FORS is Satisfied in this Case

In the Opening Brief, Defendant offered two alternative reasons the “acting under” element of the FORS is satisfied in this case.

Nothing in the Plaintiff's response legitimately undermines these. 5

1. Plaintiff Fails to Recognize the “Acting Under” Element of
the FORS is to be Liberally Construed in Favor of Jurisdiction

Plaintiff overlooks the overwhelming number of authorities that clearly dictate the FORS and its “acting under” element are
to be liberally construed in favor of jurisdiction. See generally Resp. Br. at *6  27. Plaintiff argues FCA relators and their
attorneys are not government contractors. Resp. Br. at 28. It purports to marginalize the holding of Vt. Agency of Natural Res.
v. United States ex rel. Stevens, 529 U.S. 765, 773 (2000), which was that the reason relators have standing in FCA cases is
because they are partial contractual assignees of the Government's damages claim. See also United States ex rel. Kelly v. Boeing
Co., 9 F. 3d 743 (9th Cir. 1993) (“[T]he FCA's qui tam provisions operate as an enforceable unilateral contract. The terms
and conditions of the contract are accepted by the relator upon filing suit”) (emphasis added).

Furthermore, Plaintiff erroneously states that courts have rejected the notion that an attorney for an FCA relator doubles as an
attorney for the Government. Resp. Br. at 30. Plaintiff ignores the holdings of the many Circuits to have considered the issue,
which concluded that an attorney for an FCA relator does double as an attorney for the Government, and thus, relators who
are not attorneys are not permitted to represent themselves in qui tam litigation. See United States ex rel. Mergent Servs. v.
Flaherty, 540 F.3d 89, 92-93 (2d. Cir. 2008) (quoting *7  United States v. Onan, 190 F.2d 1, 6-7 (8th Cir. 1951)) (“Congress
could [not] have intended to authorize a layman to carry on such suit as attorney for the United States but must have
had in mind that such a suit would be carried on in accordance with the established procedure which requires that only
one licensed to practice law may conduct proceedings in court for anyone other than himself”) (emphasis added); see also
Op. Br. at 50 (and cases cited therein).

Plaintiff erroneously argues that the FORS would only permit removal of this case if, at the time Defendant developed and
filed the Qui Tam Cases, he was acting pursuant to the “subjection, guidance, or control [of] a federal superior.” Resp. Br. at
27. Plaintiff then reasons that the “alleged actions that led to [the] disciplinary charges” (i.e., the developing and filing of the
Qui Tam Cases) “were not performed...by [Defendant] pursuant to the direction of the [Department of Justice or United States'
Attorney] or any other federal officer or agency.” Id. at 31. Plaintiff misstates the standard required to satisfy the “acting under”
element of the FORS. It is satisfied where a private person engages in “an effort to assist, or to help carry out, the duties or
tasks of [a] federal superior” (emphasis added). Zeringue v. Crane *8  Co., 846 F.3d 785, 792 (5th Cir. 2017) (citing Watson
v. Philip Morris Cos., 551 U.S. 142, 147 (2007)). Very importantly, “[d]irect oversight of the specific acts that give rise to a
plaintiff's complaint is not required to satisfy this part of § 1442.” Id. (emphasis added). See also Sawyer v. Foster Wheeler,
LLC, 860 F.3d 249, 255 (4th Cir. 2017) (the “acting under” element is satisfied anytime a private person is sued in connection
with work performed on behalf of the Government pursuant to a contract).

USCA4 Appeal: 19-1644      Doc: 130            Filed: 12/06/2019      Pg: 64 of 72

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000358280&pubNum=0000780&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&fi=co_pp_sp_780_773&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_773
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000358280&pubNum=0000780&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&fi=co_pp_sp_780_773&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_773
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993214239&pubNum=0000506&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993214239&pubNum=0000506&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016783974&pubNum=0000506&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&fi=co_pp_sp_506_92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_92
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016783974&pubNum=0000506&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&fi=co_pp_sp_506_92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_92
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951119992&pubNum=0000350&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&fi=co_pp_sp_350_6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_350_6
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040811536&pubNum=0000506&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&fi=co_pp_sp_506_792&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_792
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012447002&pubNum=0000780&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&fi=co_pp_sp_780_147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_147
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012447002&pubNum=0000780&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&fi=co_pp_sp_780_147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_147
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1442&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041919425&pubNum=0000506&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&fi=co_pp_sp_506_255&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_255
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041919425&pubNum=0000506&originatingDoc=I477854da19ee11e9ab20b3103407982a&refType=RP&fi=co_pp_sp_506_255&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_255


ATTORNEY GRIEVANCE COMMISSION OF MARYLAND,..., 2019 WL 233558 (2019)

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 5

As noted in the Opening Brief, when Defendant and his former client developed and filed the Qui Tam Cases, they were
responding to an offer from Congress to become government contractors who assist the Executive in recovering monies the

Government lost through fraud. This was more than sufficient to satisfy the liberal “acting under” prong. 6

*9  2. The Record Amply Provides Support for Defendant's Allegation that He Satisfies the “Acting
Under” Element in the Alternative Because the Proximate Cause of this Case Was the Tasks He Performed

While Acting Under the Bankruptcy Trustee to Preserve the Estate's Interests in the Qui Tam Cases

Plaintiff does not dispute that a person who is sued because of acts performed to assist a bankruptcy trustee with his official
duties satisfies the “acting under” element of the FORS. Rather, Plaintiff tries to marginalize the tasks that Defendant performed
while acting under the Trustee and effectively asserts Defendant assisted the Trustee because he also had an interest in preserving
the cases as assets for the Estate and/or that he did not do enough to help the Estate to satisfy the “acting under” prong. Resp. Br.
at 32-33. It is of no import whether Defendant also had an interest, as a creditor of the Estate, in seeing that the Estate's interests
in the Qui Tam Cases was preserved. It is further of no import to what extent the Estate ultimately benefited from the assistance
provided by Defendant. What matters is that the proximate cause of this case was the assistance provided to the Estate.

Next, the Plaintiff asserts there is no support for the notion that the proximate cause of this case was the assistance Defendant
provided to the Trustee. Resp. Br. at 33. Plaintiff is wrong. Defendant alleged, *10  based upon the Lamone deposition and
emails produced by Plaintiff on August 7, 2017, that had there been no Qui Tam Cases or had Defendant not acted under the
Trustee to preserve the Estate's interests throughout the Bankruptcy Case, this case would never have occurred because the
Hjortsberg Grievance was dismissed by the Commission on March 20, 2014, three days after the Bankruptcy Court approved
the Settlement Agreement.

This case resulted from the Lawless Grievance, which was opened in early 2015 in response to Hjortsberg's calling of the March
21st Arrangement, something Defendant alleges would not have occurred but for Hjortsberg's having discovered, through events
in the Bankruptcy Case, the existence of the Qui Tam Cases while they remained under seal. Hjortsberg's incentive for entering
the March 21st Arrangement and continuing to push for this case was that he was planning to (and ultimately did) use this case
as part of a defense strategy for his clients in the-then unresolved Qui Tam Cases. Thus, notwithstanding what the Complaint
says, Defendant would not have faced exposure for the claims therein had he not acted under the Trustee by assisting him in

his official duties during the Bankruptcy *11  Case. 7  Thus, even if this Court holds that the “acting under” element of the
FORS is not satisfied by virtue of Defendant's role as a government contractor in developing and filing the Qui Tam Cases,
the “acting under” element is satisfied in the alternative because the case would not have occurred but for work Defendant did

while acting under the Trustee in his official capacity. 8

B. The “Federal Defense” Element of the FORS is Satisfied in this Case

In the Opening Brief, Defendant offered eight alternative defenses, which are colorable and arise under federal law, that address
relevant claims of the Plaintiff and that satisfy the second element for removal under the FORS. See Op. Br. at 55-77. Nothing
in the Plaintiff's response undermines these defenses or Defendant's arguments that the second element for removal is satisfied.
Indeed, *12  Plaintiff does not lodge any meaningful challenge to the viability of any of these alternative federal defenses
presented by Defendant.

1. Plaintiff Attempts to Impose a Fictitious Standard for the Type of Federal Defense that Satisfies the Second
Element of the FORS; the Element May Be Satisfied with any Colorable Federal Defense to an Eligible

Claim; in any Event, Defendant Has Alleged Colorable Federal Defenses that Satisfy Plaintiff's Standard
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Misreading the Supreme Court's decision in Arizona v. Manypenny, 451 U.S. 232, 241 (1981) and other authorities, Plaintiff
erroneously concludes that “this prong of the removal analysis requires...the federal defense must arise out of the officer's official
duties, a federally imposed duty, or an immunity from suit.” Plaintiff's conclusion is wholly divorced from the holding of any
case. In Manypenny, the Supreme Court explained in dicta that “[h]istorically, removal under § 1442 (a)(1) and its predecessor
statutes was meant to ensure a federal forum in any case where a federal official is entitled to raise a defense arising out of his
official duties.” 451 U.S. at 242. The Court, however, did not hold that, in order to satisfy the second element for removal under
the FORS, “[t]he defense must also ‘aris[e] out of [the party or federal officer's] official duties.’ ” Resp. Br. at 35. Plaintiff's
argument also ignores that subsequently in *13  Mesa v. California, 489 U.S. 121 (1989), the Supreme Court held that the
FORS is a “pure jurisdictional statute” that dispenses with the well-pleaded complaint rule and endues a federal court with
jurisdiction when a federal question is raised in a defendant's removal petition. Zeringue, 846 F.3d at 789-90 (citing Mesa, 489
U.S. at 136). The upshot is that Mesa and its progeny make clear that a qualifying federal defense is any defense raising a
question of federal law to an eligible claim, which is a claim for which the first and third elements of the FORS are satisfied
(namely, a claim against a federal officer or person acting thereunder that is “for or related to” the asserted official authority).
Here, the Operative Claims are eligible claims, and thus, any defense raising a question of federal law to those claims suffices
to satisfy the second element for removal under the FORS.

Here, Defendant asserts some federal defenses that do arise directly from the performance of the asserted official authority, and
therefore satisfy Plaintiff's standard. For example, the first and second defenses alleged by Defendant (Op. Br., pp. 56-64) are
the effective equivalent of immunity defenses. The crux of these defenses is that the Qui Tam Cases were not “frivolous,” and
thus, Defendant asserts he *14  was expressly authorized under the FCA and federal law to file them, and thus, he could not
have violated any state law in doing so. The fourth defense (Op. Br., pp. 71-72), fifth defense (Op. Br., pp. 72-75), and eighth
defense (Op. Br., p. 77) are also examples of defenses arising directly from the performance of the asserted official authority.

Defendant has also asserted federal defenses to eligible claims that exist because of specific circumstances unique to this case
that are wholly independent of the asserted official authority itself. An example is the third defense, which appears on pages
65-70 of the Opening Brief. This defense exists because Plaintiff is asserting eligible claims so vague and lacking in notice that
they implicate the Due Process Clause of U.S. Const., amend XIV, § 1. Even though this defense does not itself directly arise
from the asserted official authority (i.e., developing and filing a qui tam case), it still satisfies the second element for removal
under the FORS because, as noted supra, it is a federal defense to eligible claims. The same thing is true with respect to the
sixth defense (Op. Br., pp. 75-76), and the seventh defense (Op. Br., p. 76).

*15  2. Plaintiff's Attempts to Marginalize Defendant's First Two Federal Defenses by Falsely
Asserting the “Merits” of the Qui Tam Cases are Not Implicated by the Operative Claims

Plaintiff does not dispute any material facts, as alleged by Defendant, surrounding the development or filing of either Qui Tam I
or Qui Tam II. For that reason, Plaintiff cannot challenge the plausibility of Defendant's first two defenses, which hinge upon a
question arising under the FCA (Op. Br., p. 76). Rather, Plaintiff tries to marginalize these defenses by miscasting the Operative
Claims, and therefore, implicitly argues that the proffered defenses are not responsive. Although it is alleging the Qui Tam Cases

were “frivolous” 9  and although a question of “frivolousness” is inherently a question about the “merits” of something, Plaintiff
argues that there are no questions inuring to the merits of the Qui Tam Cases at issue. To advance its argument, Plaintiff attempts
to misplace reliance on Atty. Griev. Comm'n. v. Worsham, 441 Md. 105, 127 (2014) and Atty. Griev. Comm'n. v. Ucheomumu, 450
Md. 675, 711 (2016), for the proposition *16  that no issue related to the “merits” of the Qui Tam Cases could be presented here
because “[a]ttorney misconduct proceedings do not litigate the merits of the underlying cases that gave rise to the proceedings.”
Resp. Br. at 34. Although it is true in those cases that Rule 3.1 violations were found without litigating any issues pertaining to
the “merits” of the underlying litigation, it is because the original reviewing federal courts had already found the filings at issue
by the defendant attorneys to have been “frivolous.” In other words, the question of “frivolousness” was not actually at issue
in either Worsham or Ucheomumu because it had already been resolved prior to the commencement of either disciplinary case.
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Unlike Worsham or Ucheomumu, here, the notion that either of the Qui Tam Cases was “frivolous” was not the finding of

any court, but merely the apparent opinion and conclusion of Lawless. 10

*17  The issue of “frivolousness” is hotly-contested in this case, and because a question of “frivolousness” is inherently a

question about the merits of an action taken, 11  Plaintiff is wrong that Operative Claim Nos. 1 and. 2 do not implicate questions
about the merits of the Qui Tam Cases. In sum, with its assertion of the Operative Claims, Plaintiff has put the merits of the
Qui Tam Cases at issue, and as such, Plaintiff is wrong in its implicit assertion that Defendant's first two federal defenses, as
presented in the Opening Brief, do not address an issue *18  that is “before this Court.” This Court must therefore determine
whether those defenses are sufficiently colorable as to satisfy the second element for removal under the FORS.

3. Plaintiff Mischaracterizes Several of the Defenses that Are Asserted by Defendant

Plaintiff completely mischaracterizes several of the defenses presented by Defendant. E.g., Plaintiff states, “[Defendant]
alleges...that the [FCA] provides its own defense to the assertion that he filed frivolous motions and pleadings...” Resp. Br.
at 36-37. This mischaracterizes the first two defenses presented by Defendant. Op. Br. at 56-65. Defendant alleges the Qui
Tam Cases were not “frivolous,” and as such, that he has plausible defenses raising questions arising under the FCA to the
Operative Claims.

Plaintiff states, “[Defendant alleges] he has a defense under the Supremacy Clause on a theory of federal preemption.” Resp. Br.
at 37. That is not what Defendant alleges. He alleges he has a plausible federal defense to the Operative Claims on a preemption
theory based upon the notion the Qui Tam Cases were not “frivolous” and he did not violate the Federal RPC in filing them. Op.
Br. at 72-75. He further alleges he has a plausible federal defense arising under the Supremacy *19  Clause to all the Plaintiff's
claims in this case (including the Operative Claims) for the same reason as in Devazier v. Caruth, 2016 U.S. Dist. LEXIS 92231
(E.D. Ark. 2016). Op. Br. at 77. In sum, the alleged preemption and Supremacy Clause defenses are wholly distinct and based
upon different operative facts.

Plaintiff also mischaracterizes Defendant's defenses surrounding the due process and equal protection clauses of U.S. Const.,
amend XIV, § 1. Plaintiff erroneously states Defendant alleges “due process and equal protection challenges to state disciplinary
rules.” Resp. Br. at 37. Defendant is not challenging any state disciplinary rules. Rather, Defendant asserts that, with respect
to the Operative Claims (as well as other claims), Plaintiff's allegations are vague, circular and conclusory and do not confer
sufficient notice as to satisfy the requirements of procedural due process. Op. Br. at 65-70. Defendant also alleges a second due
process defense (Op. Br. at 76) and an equal protection defense (Op. Br. at 75-76) to the same claims.

In sum, Plaintiff's mischaracterizations of the defenses noted supra do not undermine or rebut Defendant's argument that they
are colorable and satisfy the second element of the FORS.

*20  4. Removal of this Case Comports with the Policy Objectives of the FORS

Plaintiff insinuates the Government has no interest in protecting FCA relators and their attorneys, and thus, that permitting
removal of this case does not comport with the policy objectives of the FORS. See e.g., Resp. Br. at 33; Id. at 30 n. 15. Au
contraire, permitting removal of this case fits squarely with the policy interests of the FORS. A primary purpose of the FORS
is “protecting persons who, through contractual relationships with the Government, perform jobs that the Government
would have performed” (emphasis added). Isaacson v. Dow Chem. Co., 517 F.3d 129, 133 (2d. Cir. 2008). An FCA relator
and his attorney clearly perform a service for the federal Government. Indeed, the policies behind the FCA itself are the very
same ones that favor district court jurisdiction in § 1442(a) cases. See Nguyen v. City of Cleveland, 121 F. Supp. 2d 643, 646
(N.D. Oh. 2000).
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Here, Defendant and his client provided a benefit to the Government in filing the Qui Tam Cases. With respect to Qui Tam I, for
example, the Government pursued and ultimately obtained guilty pleas from defendants in the three QTI Parallel Criminal Cases.
In the *21  Agodio case, the Government obtained a money judgment for the losses it sustained in 26 of the 27 transactions

at issue in Qui Tam I. 12

The Government has an interest in protecting FCA whistleblowers and their attorneys by offering a federal forum for a federal

defense in subsequent litigation such as this, which arises from a defendant's role in an FCA case, 13  especially in cases, such as
this, where a defendant may not have an adequate opportunity to defend the claims against him in anything other than a federal
forum due to the unavailability of critical witnesses and information necessary to resolve the claims and defenses at issue. For
example, large portions of the records from the Qui Tam Cases remain sealed at the District Court (e.g., records related to
the investigation of the relator's claims). These are critical to Defendant's defense to the Operative Claims. Furthermore, the
witnesses with the most relevant information for resolving the *22  Operative Claims are the federal agents who investigated
the relator's allegations in the Qui Tam Cases. There is no guarantee they would be available in the state court, since they are
not subject to the subpoena power of the state court. See United States v. Stevens, 2014 U.S. Dist. LEXIS 160837 at *2 (E.D.
N.C. 2014) (citing United States ex rel. Touhy v. Ragen, 340 U.S. 462 (1951)) (“The doctrine of sovereign immunity precludes a
state court...from exercising jurisdiction to compel a government employee to testify contrary to agency instructions”). In sum,
it fully comports with the FORS' purpose to allow removal of this case, so Defendant may be afforded a trial in a forum
where all evidence and witnesses necessary to put on his defenses are guaranteed to be available.

5. Plaintiff's Attempt to Frame its Allegations in Terms of a “Course of Conduct” Further Demonstrates this Action
Should Be Tried in Federal Court Because Plaintiff's Entire Case Actually Hinges upon the Operative Claims

Nearly half of Plaintiff's brief repeats allegations from its Complaint apart from the Operative Claims. It then purports to frame
the Operative Claims in terms of a “course of conduct.” See e.g., Resp. Br. at 23 (Arguing discovery confirmed the filing of
the Qui Tam Cases “was part of the pattern and course of conduct constituting a violation of *23  the [MLRPC]”). This a red

herring that does not change whether the Operative Claims satisfy the elements of removal. 14  Further, Plaintiff tacitly admits
its entire case rests upon the Operative Claims themselves.

Plaintiff alleges Defendant's “course of conduct” was simply developing a theory involving mortgage fraud and arguing it in
court filings (including the Qui Tam complaints) and (sometimes uncivil) private email communications. In the absence of
the court filings (and the theory they demonstrated) being “frivolous,” the emails constituted constitutionally-protected

speech, and the alleged “course of conduct” included nothing sanctionable. 15

*24  a. The Email Communications Were Not Sanctionable Conduct
Unless the Potential Claims Articulated Therein Were “Frivolous”

Plaintiff makes several allegations regarding email communications in which Defendant argued potential claims in the Private
Fraud Action premised on the same theory as the Qui Tam Cases (i.e., Svehlak et al. were involved in fraudulent mortgage
transactions). Such emails could only have been sanctionable if the theory underpinning them was “frivolous.”

Mere lack of civility is not sanctionable nor is making a statement one has a demonstrable basis for believing, even if it later
proves to be incorrect. Atty. Griev. Comm'n. v. Rand, 411 Md. 83, 101-104 (2009); Atty. Griev. Comm'n. v. Link, 380 Md. 405,
425 (2004); Atty. Griev. Comm'n. v. Stanalonis, 445 Md. 129, 146 (2015). Attempting to leverage settlement is a proper purpose
for making a demand or filing suit and these are constitutionally-protected activities unless the threatened lawsuit is “frivolous.”
Sosa v. DirecTV, 437 F.3d 923 (9th Cir. 2006) (Holding unless threatened lawsuit is frivolous, prelitigation demand letters
are protected by the First Amendment Petition Clause); Reis v. Walker, 491 F.3d 868, 870 (8th Cir. 2007) (“[B]ecause *25
settlements are favored, commencing a lawsuit or adding a claim to gain leverage for a settlement, or in the expectation of a
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settlement, is not an abuse of that process”); see also Greenberg v. Chrust, 297 F.Supp.2d 699, 705 (S.D.N.Y. 2004); Revson
v. Cinque & Cinque, 221 F.3d 71, 79-80 (2d. Cir. 2000). See also Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct.
2361, 2374 (2018) (“[T]his Court's precedents have long protected the First Amendment rights of professionals”).

Only where threatened claims are “frivolous” have they sometimes been deemed sanctionable. See Ciolli v. Iravani, 625 F.
Supp. 2d 276, 295 (E.D. Pa. 2009) (“[C]ases recognizing settlement as an improper purpose involve the filing of nuisance suits
to...coerce the defendant into settling the baseless claim rather than deal with the expense of litigation...”); Atty. Griev. Comm'n.
v. Young, 445 Md. 93, 105-06 (2015) (Attorney violated various MLRPC by threatening and then filing frivolous lawsuits).

*26  b. Plaintiff Admits the Same Theory that Underpinned the Email Communications Was Demonstrated by the
Qui Tam Cases; thus, so long as that Theory Was Reasonable, the Email Communications Are Not Sanctionable

Plaintiff asserts the problem with the Qui Tam Cases is that those cases demonstrate a theory (i.e., the same one espoused

in the emails), 16  which Plaintiff apparently believes to be unreasonable. 17  Defendant maintains the theory was objectively
reasonable as demonstrated by, inter alia, the District Court's final judgment in the Agodio case, which confirmed the existence
of the scheme and the fraudulent nature of 26 of the 27 transactions at issue in Qui Tam I, including the HSP Transaction in

which Svehlak was involved. 18  See generally Op. Br., pp. 58-65.

*27  Summarizing, Plaintiff's entire case hinges on whether filing the Qui Tam Cases was reasonable, even more reason this
case should be tried in federal court.

C. The “For or Relating to” Element is Satisfied Because the Asserted Official Authority
and the Charged Conduct are One in the Same; in any Event, the Proximate Cause of

this Case Was the Work Defendant Performed on Behalf of the Bankruptcy Trustee

Plaintiff asserts that Defendant offers only the conclusory assertion that the charged conduct in this case was carried out “for or
in relation” to the asserted official authority. Resp. Br. at 38. Here, the asserted official authority was the developing and filing
of the Qui Tam Cases, the very conduct that Plaintiff asserts, in the Operative Claims, *28  constituted a violation of state law.
The charged conduct and the asserted official authority are one in the same. This is sufficient to satisfy the nexus element of
the FORS. Op. Br. at 77-78 (citing Sawyer, 860 F.3d at 254-58).

Defendant also asserts the nexus element is readily satisfied here because, as explained supra, the proximate cause of this entire
case was acts performed by Defendant to assist the Trustee with his official duties. Thus, all the claims in this case satisfy the
nexus element because but for what Defendant did to assist the Trustee, the case would not have occurred.

II. The Federal Courts Also Have Federal Question Jurisdiction Pursuant to 28 U.S.C. § 1331

Nothing in Plaintiff's response undermines the Defendant's argument that, among others, the Operative Claims were subject to
removal under the GRS and § 1331. The authorities cited by Plaintiff in support of its arguments regarding § 1331 jurisdiction
all support the conclusion the Operative Claims arise under federal law because, for the reasons noted supra and in the Opening
Brief, they necessarily turn on questions arising under the FCA. There is no theory upon which Plaintiff can succeed on the

Operative Claims that does not require *29  resolution of a question arising under federal law. 19  See Donnelly, supra, 458

Md. at 314. 20

As noted in his Opening Brief and supra, federal jurisdiction exists for all the other claims pertaining to conduct that occurred
in federal court, and Defendant merely seeks to and is entitled to have such conduct judged by that Court in the first instance.
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See Cord v. Smith, 338 F.2d 516, 524 (9th Cir. 1964) (“When an attorney appears before a federal court, he is acting as an

officer of that court, and it is that court which must judge his conduct”) (emphasis added). 21

*30  Plaintiff does not rebut the Defendant's argument that all the remaining state-law claims in this case form one case or
controversy under Article III of the U.S. Constitution, and therefore, they are subject to the supplemental jurisdiction of the
District Court under 28 U.S.C. § 1367.

III. The Plaintiff Does Not Dispute the District Court Erred with Respect to
its Decisions Surrounding the Younger Abstention Doctrine and the MFR

With respect to Defendant's arguments surrounding Younger abstention and the MFR, Plaintiff has opted to rest wholly on its
erroneous arguments regarding the jurisdictional issues and effectively concedes Defendant is right about the District Court
erring on these issues for the reasons stated on pages 82-89 of the Opening Brief.

CONCLUSION

For these and the reasons set forth in the Opening Brief, the District Court's remand order should be reversed, and the case
should proceed in federal court.

*31  Respectfully submitted,

/s/ Jason E. Rheinstein

Jason E. Rheinstein

(jason@jer-consulting.com)

P.O. Box 1369

Severna Park, MD 21146

P: (410) 647-9005

F: (410) 647-6135

Defendant-Appellant Pro Se

DATED: JANUARY 14, 2018

Footnotes
1 All capitalized terms not otherwise defined herein shall have the same meaning as in the Opening Brief. References herein to Tables

are to those in the Attachment to the Opening Brief (ECF No. 57). As in the Opening Brief, the cases in Table 2 are referred to herein
by their “short name” as listed in that Table.

2 A “claim” is “[t]he aggregate of operative facts giving rise to a right enforceable by a court.” See Wilson v. Workman, 577 F.3d 1284,
1291 (10th Cir. 2009) (quoting Black's Law Dictionary (8th ed. 2004)). There is a separate and distinct right of enforcement as to each
separate and distinct occasion on which an ethics rule is violated. MLRPC 3.1 is violated each time an attorney files a “frivolous”
paper in a court of law. Atty. Griev. Comm'n. v. Mixter, 441 Md. 416, 471 (2015). Plaintiff alleges violations of MLRPC 3.1 with
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respect to 20 separate court filings based upon the purported review and conclusions of its employee, Lydia E. Lawless (“Lawless”).
See JA 162-175; see also Table 3; JA 61-81 (Schedule A); JA 55 (Ans. to Int. No. 19). Among these are Operative Claims No. 1 and
2, which are sometimes referred to collectively hereafter as the “Operative Claims.”

3 The documents demonstrated, inter alia, that as of July 31, 2015, the business day immediately prior to August 3, 2015, the date
Lawless effectively certified her investigative findings and conclusions, regarding the Lawless Grievance, to the Commission in the
form of a Statement of Charges (“SOC”), she still had not received complete files pertaining to the Underlying Litigation, and as such,
she requested and received seven factually and legally complex filings (the “Late Requested Filings”); she then purported to conclude
on August 3rd that each of the Late Requested Filings was “frivolous”. JA 227-43, 246; see also Table 3. The documents established
that, after the SOC was issued, Hjortsberg and Lawless remained in regular contact and he continued to press her to advance the
matter in an apparent attempt to use the existence of this case for his client's benefit in Qui Tam I. See e.g., JA 287. The documents
also demonstrated, inter alia, that Hjortsberg and Lawless appeared to be closely coordinating during the litigation of Qui Tam I and
the First Removal Case. See e.g., JA 287-93.

4 Plaintiff spends a large portion of its brief (pp. 3-16) reciting allegations from its Complaint. This removal was predicated upon
discovery responses, under § 1446(b)(3), and not the Complaint. Thus, it is not pertinent whether federal jurisdiction may be
ascertained from the face of the Complaint, but rather from the discovery responses at issue. Most of Plaintiff's recitation was therefore
irrelevant.

5 Note Plaintiff dedicated nearly two pages in its Brief to the argument that an FCA relator is not a “federal officer.” Resp. Br. at 26-27.
The argument was irrelevant as Defendant has never asserted an FCA relator is a “federal officer.”

6 Plaintiff mistakenly asserts Defendant failed to plead he acted under a particular federal agency or officer (other than the Bankruptcy
Trustee). Resp. Br. at 26 n. 1. Defendant alleged a relator acts under the Executive in preparing and filing an FCA action. See JA
34-35, ¶43.

7 JA 32-34 (¶¶37-42); see also JA 549-51.

8 Plaintiff has not disputed any of the material facts at issue with respect to Defendant's allegation about the true proximate cause of
this case. Furthermore, the District Court failed to hold any evidentiary proceedings and make any findings on the subject. If this
Court believes additional factual findings are necessary to resolve Defendant's allegations on this point, it should remand this case
to the District Court to make such findings.

9 Recall when asked in deposition whether it is explicitly alleging Qui Tam I was “frivolous,” Plaintiff's designee, Marianne Lee,
answered in the affirmative stating, “Well, 3.1 is captioned meritorious claims and contentions.” JA 175:12-16.

10 Note this is a highly-unique disciplinary case because it involves allegations of “frivolous” filings based solely upon the opinions and
conclusions of a single person who Defendant alleges (a) did not even review the filings at issue before purporting to formulate her
conclusions (see e.g., note 3 supra); and (b) was wholly unqualified to draw any conclusions regarding the filings at issue. See JA
29-30, ¶33; JA 103-19; JA 483 (Regarding Lawless, a judge noted, “[I]nstead of viewing the evidence independently and objectively,
[she] simply adopts the arguments of [the opposing party] and ignores the totality of the evidence and circumstances”). Defendant has
been unable to locate a single disciplinary case from any jurisdiction where, as here, an attorney was charged with Rule 3.1 violations
in the absence of allegations involving falsified facts or a prior finding that a filing was “frivolous” by the original reviewing court.
Neither exist here.

11 Atty. Griev. Comm'n. v. Donnelly, 458 Md. 237, 314 (2018) (“A case is frivolous where the lawyer is unable either to make a
good faith argument on the merits of the case...[t]he hearing judge's conclusion that Donnelly violated MLRPC 3.1 by filing the
complaint in the Partition Case...is not supported by clear and convincing evidence...There is no evidence that, in the complaint,
Donnelly was unable to make [a] good faith argument as to the merits of the Partition Case”) (emphasis added); Riffin v. Balt.
Co. Cir. Ct., 190 Md. App. 11, 34 (2010) (“To decide whether a litigant's filings are frivolous or harassing, courts should examine
both the number and content of the filings. Indeed, the [litigant's] claims must not only be numerous, but also be patently
without merit”) (emphasis added); SEC v. Smith, 710 F.3d 87, 95 (2d. Cir. 2013) (citing Cunningham v. Hamilton Co., Ohio, 527
U.S. 198, 204 (1999)) (noting sanctions orders implicate the merits of the underlying proceeding).

12 See e.g., JA 1168-1202.

13 Recall Plaintiff put great weight on the Government declining intervention in the Qui Tam Cases, something that has no bearing on the
merits of those cases (See Op. Br. at 71-72). The prospect that a relator's attorney could be subjected to disciplinary action in a state
court because of a misreading of the Government's intervention decision could have a chilling effect on the filing of future FCA cases.

14 Each claim must be analyzed independently; a defendant need only satisfy the elements for removal as to one claim to remove the
case. Zeringue, 846 F.3d at 794.

15 JA 332 (“[T]he [alleged] violation[s] of the Rules rests on a course of conduct -- developing an elaborate conspiracy theory...and
embarking on a crusade to prove his theory”) (emphasis added; internal brackets and quotation marks omitted). Whether any court
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filings were “frivolous” is a question wholly independent of the emails. The emails do not provide insight as to whether the court
filings were “frivolous.”

16 See e.g., JA 246 (“[Defendant's] Qui Tam filings demonstrate and are part of his elaborate conspiracy theory”) (emphasis added).

17 Speaking about Qui Tam I, Lawless stated on the record, “the pleadings in the [Qui Tam Cases] are merely to provide the color...to
evaluate the actions [Defendant] took, the tone that [Defendant] took, the comments that [Defendant] made... What the papers
say...is that... [Defendant] developed this incredible and unbelievable conspiracy theory, and it's evidenced by his actions in
the underlying cases, which includes the qui tam action...” JA 816-18 (emphasis added).

18 Speaking of the same mortgage fraud scheme at issue in Qui Tam I, during the plea hearing in Agodio, AUSA Gray noted, “If this
matter had proceeded to trial, the government would have proved that commencing in about June 2009, the defendant entered
a conspiracy...to carry out various acts of wire fraud, in particular that relate to fraud in connection with obtaining home
mortgage loans” (emphasis added). During the sentencing hearing, AUSA Gray noted in relevant part: “[Yes], it's a very extensive
scheme” (emphasis added). JA 965. At the same hearing, the Court noted in relevant part, [T]he defendant was a smart guy and
had the capacity to carry on a complex fraud scheme. And as a consequence it ballooned and mushroomed and got larger
and larger. And in the end, caused some very significant losses, up in the neighborhood of $3.5 million” (emphasis added). JA
985:18-24. See also generally JA 964-69 (Recognizing there were other people in the penumbra who were not criminally prosecuted).

19 Plaintiff cited Merrell Dow Pharm. Inc. v. Thompson, 478 U.S. 804, 808 (1986), Mulcahey v. Columbia Organic Chem. Co., 29 F.3d
148, 153 (4th Cir. 1994), and Dixon v. Coburg Diary, Inc., 369 F.3d 811 (4th Cir. 2004). See generally Resp. Br. at 40-41.

20 Note Plaintiff asserts its allegations about the Qui Tam Cases “simply allege[s] that the filing of [those cases] is part of the conduct
constituting a violation of several MLRPC Rules, including the rule regarding frivolous pleadings by attorneys.” Resp. Br. at 43. This
is a roundabout way of saying Plaintiff alleges the Qui Tam Cases were “frivolous” because unless those cases were “frivolous,” their
filing could not be “part of the conduct constituting a violation of...the rule regarding frivolous pleadings by attorneys.” Donnelly,
supra, 458 Md. at 314.

21 Plaintiff argues none of the federal defenses offered by Defendant are relevant to the § 1331 analysis. Resp. Br. at 43-44. This argument
is wholly irrelevant because Defendant never asserted the federal defenses were relevant to the § 1331 analysis. Defendant alleged
them because they were relevant to the FORS analysis. See JA 790:2-6.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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