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Re: People of the State of New York v. Exxon Mobil Corporation, No. 452044/2018

Dear Justice Ostrager:

ExxonMobil urges this Court to enforce the Rule 11-f Notice (the "Notice") issued to the

Office of the Attorney General ("OAG"), attached here as Exhibit A. The Company seeks hinding

testimony on the factual bases for particular allegations in the Complaint. See Ex. A ¶ 8. Absent

a Rule 11-f deposition, ExxonMobil will be forced to go to trial without clarity on the claims OAG
intends to pursue and the factual predicates for each. Take for example OAG's failure to identify

which of the more than 40 representations or omi inn£ placed at issue in the Complaint it plans

to try. If, in the end, OAG plans to home in on only one statement made on a particular day, its

Executive Law § 63(12) claim dies. OAG has also failed to identify facts that support scienter or

reliance-without which it will be forced to abandon its comman law and equitable fraud

claims. Finally, the Complaint fails to identify how OAG calculated a "more than $25
billion"

understatement of GHG-related costs. Compl. ¶ 12. OAG should not be allowed to force

ExxonMobil to squander resources preparing for a trial it knows full well will revolve only around

a single Martin Act claim and a single statement As we demonstrate below and in the sample

questions attached as Exhibit B, only OAG is capable of settling these outstanding

issues. A Rule 11-f deposition is proper here.

L ExxonMobil Requires a Rule 11-f Deposition to Present a Full Defense

The stark imbalance in discovery to date underscores the need for a Rule 11-f deposition.

During its three-year investigation, OAG extracted more than four million pages of documents

from ExxonMobil and exa=__ined 18 witnesses for nearly 200 hours. OAG then took full advantage

of civil discovery, during which it coliccted over 250,000 additional pages of documents; received

responses to nearly 100 discrete interrogatories; and took seven additional depositions, including

a Rule 11-f deposition of ExxonMobil. By contrast, ExxonMobil's opportunities for discovery

have been limited to targeted document requests and 25 interrogatories. The Rule 11-f deposition

thus represents ExxonMobil's one and only opportunity to press OAG on the factual bases for its

claims. See SEC v. Kramer, 778 F. Supp. 2d 1320, 1328 (M.D. Fla. 2011) (finding in the analogous


