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INTRODUCTION
As Arctic sea ice melts beneath the feet of America’s last polar bears, the
federal Bureau of Ocean Energy Management (the Bureau) has approved the oil
and gas company Hilcorp’s plans to build an artificial drilling island in the heart of
polar bear critical habitat in Foggy Island Bay in Alaska’s Beaufort Sea, promising
production of 65,000 barrels of climate-warming fossil fuels every day for the next
two decades. Hilcorp’s drilling island, known as the Liberty project, will
contribute substantially to the greenhouse gas pollution that, if not curbed, will
make the Arctic unrecognizable in the coming decades; disrupt the exceptionally
rich ecosystem of Foggy Island Bay; and harass already-declining polar bears.
The Bureau’s irrational National Environmental Policy Act (NEPA) analysis
and the U.S. Fish and Wildlife Service’s (Service) faulty Endangered Species Act
(ESA) consultation deny the gravity of the Liberty drilling project. According to
the Bureau’s Environmental Impact Statement (EIS), producing up to 150 million
barrels of oil from Hilcorp’s manmade island in the Arctic Ocean will not
contribute to climate change. In fact, the Bureau’s EIS asserts that burning
Liberty’s oil will reduce greenhouse gas emissions. For its part, the Service
determined that while Liberty will have myriad effects on a population of polar
bears that is declining dramatically as climate change melts the Arctic, unspecified
and unenforceable mitigation measures will somehow prevent jeopardy.
1
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Because the Bureau’s NEPA analysis and the Service’s polar bear biological
opinion and incidental take statement for the Liberty project were arbitrary and
unlawful, the Court should vacate the Bureau’s Liberty record of decision and
environmental impact statement and the Service’s polar bear biological opinion.
STATEMENT OF JURISDICTION
Petitioners challenge the environmental impact statement and biological
opinion supporting the Bureau’s approval of the Liberty oil development plan.
This Court has original jurisdiction over challenges to the plan approval pursuant
to 43 U.S.C. § 1349(c)(2). The Bureau approved the Liberty oil development plan
on October 17, 2018, I-ER-10, and Petitioners filed a petition with this Court on
December 17, 2018, Doc. 1-4. The petition is therefore timely. 43 U.S.C. §
1349(c)(3).
ISSUES PRESENTED FOR REVIEW
1. Did the Bureau violate NEPA and act arbitrarily when it concluded that the
Liberty oil drilling project would reduce greenhouse gas emissions, reaching
this conclusion by: (1) applying different methods to assess greenhouse gas
emissions from the action and no action alternatives; and (2) omitting critical
information in the record and making unsupported assumptions when modeling
emissions that would result from substitute energy sources if Liberty were not
developed?

2
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2. Did the Service violate the ESA and act arbitrarily when it: (1) relied on
uncertain mitigation measures to support its conclusion in the biological
opinion that the Liberty project would not jeopardize polar bears or adversely
modify their habitat; and (2) failed to specify the amount or extent of take
authorized in the incidental take statement?
3. Did the Bureau violate the ESA and act arbitrarily when it relied on the
Service’s unlawful biological opinion and incidental take statement?
PERTINENT STATUTES AND REGULATIONS
An addendum of all applicable statutes and regulations is appended to this
brief.
STATEMENT OF THE CASE
I.

HILCORP’S LIBERTY OIL DEVELOPMENT PLAN
This case challenges the federal government’s approval of Hilcorp Alaska,

LLC’s Liberty Development and Production Plan (the Liberty plan or Liberty
project). The Liberty project is the first oil development project fully within
federal Arctic waters. VI-ER-1336.
The Liberty project will involve construction and operation of an artificial
oil-drilling island, offshore and onshore oil pipelines, a gravel mine, and ice roads.
Under the Liberty project, Hilcorp plans to construct a 9.3-acre artificial island
containing oil and gas drilling and production facilities approximately five miles
offshore, north of the Kadleroshilik River in Foggy Island Bay in the Beaufort Sea.
3
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I-ER-9; II-ER-122, 127, 137. The island will be constructed in water
approximately 19 feet deep and will have a seabed footprint of approximately 24
acres. II-ER-127. The island will include 16 wells and facilities designed to
produce, process, and export 60,000 to 70,000 barrels of oil per day. I-ER-9; IIER-143-44. This oil will be transported to existing onshore pipeline infrastructure
through a 5.6-mile long, 16-inch diameter subsea pipeline and a 1.5-mile long
overland pipeline. I-ER-9; II-ER-137, 175. Associated onshore facilities will
include 32 miles of new ice roads, gravel roads, three ice pads, a hovercraft shelter
and dock, and a 25-acre gravel mine west of the Kadleroshilik River. II-ER-12830, 134. Hilcorp plans to construct the Liberty island and facilities over four years,
and expects production to continue for 25 years. II-ER-126-27. According to the
Bureau, the project would be located in the most biologically diverse community in
the Beaufort Sea: the Boulder Patch. II-ER-122 (Fig. ES-1), 129.
II.

THE RICH ECOSYSTEM OF FOGGY ISLAND BAY AND THE
LIBERTY PROJECT AREA
The Boulder Patch is a unique and isolated area of boulders, cobbles, and

pebbles, that supports the only high arctic kelp community in the Alaskan Arctic,
“produc[ing] an oasis of unexpected species diversity and biomass in an otherwise
stressful and unsuitable habitat for marine macroalgae and sessile invertebrates.”
V-ER-1270-71; II-ER-181, 192. This aquatic environment supports numerous
marine mammals, many of which are listed as threatened or endangered under the
4
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ESA. These include polar bears; bowhead, fin, humpback, right, beluga, and gray
wales; bearded, spotted, and ringed seals; Steller sea lions, sea otters, and Pacific
walruses. II-ER-210-71.
The shallow shelf waters and coastal lagoon system in and around Foggy
Island Bay also provide important foraging and staging habitat for seabirds and
loons, shorebirds, and waterfowl, including the ESA-listed spectacled eider.
II-ER-196-210. The project area also supports numerous important fish species,
including Pacific salmon, whitefish, Arctic char, Dolly Varden, cod, Arctic
flounder, fourhorn sculpin, kelp snailfish, capelin, and ninespine stickleback. IIER-193-95. The onshore portion of the project area supports caribou, muskoxen,
grizzly bears, arctic foxes, and a number of small mammals. II-ER-271-82.
The project area is an important subsistence use area for Iñupiaq people
from the communities of Nuiqsut and Kaktovik. II-ER-288, 293-94. The area is
used for bowhead whaling, seal hunting, and bird hunting. II-ER-295-301, 307-08.
Many of the marine mammals, birds, fish, and caribou harvested by people from
Nuiqsut and Kaktovik outside the project area migrate through or use the project
area for habitat. II-ER-295. Subsistence is a dominant component of Iñupiaq
socioeconomics, and the subsistence way of life substantially contributes to
cultural continuity, well-being, identity, and life satisfaction. II-ER-287-89.

5
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III.

CLIMATE CHANGE IN THE ARCTIC
The world has warmed substantially over the last 150 years, with remarkable

acceleration in recent decades, resulting in changes in surface, atmospheric and
oceanic temperatures, melting glaciers, reduced snow cover, shrinking sea ice,
rising sea levels, ocean acidification, and changes in precipitation patterns, among
other effects. V-ER-1223; II-ER-183-88. Human activity, especially emissions of
greenhouse gasses, are primarily responsible for this change. V-ER-1223-24; IIER-183-84. Indeed, current emissions of greenhouse gases are so high that there is
no past analog for the conditions occurring today. V-ER-1225. This warming is
expected to continue, and the effects of warming will accelerate and intensify. VER-1227-33; II-ER-187.
The climate is changing faster in the Arctic than any other region in the
world, with “warming at a rate approximately twice as fast as the global average.”
V-ER-1216; II-ER-189-90. Reported effects of this dramatic temperature change
in the Arctic have included reduced sea-ice thickness, increased snowfall, drier
summers and falls, warmer temperatures, reduced river and lake ice, permafrost
degradation, and increased storms and coastal erosion. II-ER-189. “[M]ultiple
lines of evidence provide very high confidence of enhanced arctic warming with
potentially significant impacts on coastal communities and marine ecosystems.”
V-ER-1246; see also V-ER-1218, 1237-38, 1248. Sea ice loss has been
6
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particularly significant, and is likely to “continue through the 21st century, very
likely resulting in nearly sea ice-free late summers by the 2040s.” V-ER-1248; see
also Alaska Oil & Gas Ass’n v. Pritzker, 840 F.3d 671, 679 (9th Cir. 2016) (“There
is no debate that temperatures will continue to increase over the remainder of the
century and that the effects will be particularly acute in the Arctic.”).
Moreover, continued loss of sea ice could cause further warming through
positive feedback because dark water surfaces absorb more solar energy than light
ice surfaces. II-ER-190-91. Coastal Arctic Alaska is also particularly susceptible
to coastal erosion as a result of sea level rise and reduced sea ice. V-ER-1239.
Climate change and ocean acidification are likely to affect the habitat,
behavior, abundance, and distribution of all of the species present in Foggy Island
Bay, and will consequently affect the local Iñupiaq people who rely on those
species to support a subsistence way of life. II-ER-196, 223, 234-35, 241, 250-51,
256-57, 258-59, 263-64, 270-71, 276-77, 278-79, 281-82, 286, 293-94, 312-13.
Indeed, several Arctic species are already threatened with extinction because of the
loss of their sea ice habitat from climate change. See II-ER-247, 249, 262, 267-68.
IV.

CLIMATE CHANGE EFFECTS ON POLAR BEARS IN THE LIBERTY
PROJECT AREA
The project area encompasses barrier island, sea ice, and terrestrial denning

polar bear habitat for the Southern Beaufort Sea population. II-ER-267-68. The
Liberty project will exacerbate the ongoing and increasing stress polar bears are
7
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experiencing from climate change in the Arctic. Southern Beaufort Sea polar bears
declined by approximately fifty percent between 1986 and 2010. I-ER-66. The
bears’ size and body condition has declined over the same period. I-ER-66.
Scientists have linked these problems to sea ice decline. I-ER-66-67. Among
other things, the loss of sea ice makes it harder for polar bears to hunt, increases
their energetic costs of traveling, reduces reproductive success, and forces the
bears to spend more time on land, where they are more vulnerable to disturbance
and human-bear conflicts. I-ER-67. In 2007, federal scientists projected that the
Southern Beaufort Sea stock could be extirpated within 45-75 years. I-ER-67.
Climate change is forcing polar bears to use more energy. A recent study
found that radio-tracked adult female polar bears in the Southern Beaufort Sea
population increased their activity time and/or their travel speed to compensate for
rapid westward ice drift in recent years, as ice drift rates increased due to reduced
ice thickness and extent. IV-ER-978-91. This additional activity increased their
estimated annual energy expenditure, and “likely exacerbate[s] the physiological
stress experienced by polar bears in a warming Arctic.” IV-ER-978. Polar bears
are also increasing their energy expenditure by swimming more due to the decline
in sea ice. Satellite telemetry records from 76 bears in the Beaufort Sea during
2007–2012, coupled with earlier results, indicate that “long-distance swimming by

8
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polar bears is likely to occur more frequently as sea ice conditions change due to
climate warming.” V-ER-1108.
As the sea ice continues to melt, polar bears are increasingly using marginal
habitats and will become increasingly vulnerable to interactions with humans and
encounters with oil and gas development. The percentage of bears coming ashore
and staying for at least 21 days has more than sextupled as those bears are arriving
earlier, staying later, and staying longer than ever before. IV-ER-859.
Additionally, polar bears in the Southern Beaufort Sea population are
increasingly denning on land in the winter. V-ER-1021-31. This frequency of
denning on land is directly linked to the distance that sea ice has retreated from
land, and, thus, this shift in denning habitat is predicted to continue. V-ER-1094.
Bears that are forced to den on land are increasingly vulnerable to human
development, and denning mothers subjected to human disturbances and
hydrocarbon development may abandon their dens, causing a loss of the cubs. IVER-845-50.
V.

NEW FOSSIL FUEL DEVELOPMENT WILL EXACERBATE CLIMATE
CHANGE
Extensive research demonstrates the urgent need to reduce greenhouse gas

emissions to levels that will maintain global average temperatures “to well below
2 °C above pre-industrial levels and to pursue efforts to limit the temperature
increase to 1.5 °C above pre-industrial levels.” V-ER-1212. Warming of at least
9
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1.1 °F will occur over the coming decades even if atmospheric greenhouse gas
emissions are immediately stabilized. V-ER-1225. Beyond the next few decades,
the magnitude of future climate change will be primarily a function of future
carbon emissions and the response of the climate system to those emissions. VER-1225.
To limit warming to 1.5°C, or even 2°C, above pre-industrial levels will
require substantial reductions in net global CO2 emissions prior to 2040 and likely
net emissions of zero or negative later in the century. V-ER-1220; see also V-ER1165, 1251. A 2016 analysis found that carbon emissions from developed reserves
in currently operating oil and gas fields and coal mines would lead to global
temperature rise beyond 2 °C. V-ER-1090. Scientific studies have estimated that
68 to 80 percent of global fossil fuel reserves must not be extracted and consumed
to limit temperature rise to 2 °C. IV-ER-976; V-ER-1120-26. An estimated 85
percent of known fossil fuel reserves must stay in the ground for a 50 percent
chance of limiting temperature rise to 1.5 °C. V-ER-1091.
Continuing fossil fuel extraction from federal waters and lands is not
compatible with the urgent action necessary to reduce emissions sufficiently to
limit warming. IV-ER-971-73. Moreover, a 2015 scientific and economic study
found that “all Arctic [oil and gas] resources should be classified as unburnable,”
V-ER-1035, because “development of [oil and gas] resources in the Arctic . . . [is]
10
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incommensurate with efforts to limit average global warming to 2 °C.” V-ER1032.
Developing Liberty will cause substantial greenhouse gas emissions that are
incompatible with action necessary to prevent catastrophic impacts of climate
change. See II-ER-339-40. These emissions include those generated during
construction and operation of the project, as well as refining and consuming the
estimated 150 million barrels of oil to be drilled over the life of the project. See IIER-339-40; VI-ER-1336.
VI.

INHERENT RISKS AND OTHER SIGNIFICANT ENVIRONMENTAL
IMPACTS OF THE LIBERTY PROJECT
In addition to contributing to climate change and disturbing struggling polar

bears, the Liberty project creates a significant risk of oil spills in the ecologically
important and fragile Foggy Island Bay aquatic environment. II-ER-315-22, 33538; III-ER-422-23. The Bureau found that a catastrophic event, such as a well
blow-out, could result in an oil spill of over 4.6 million barrels, or 190 million
gallons. II-ER-124. A large oil spill could have catastrophic consequences for
species in the affected area, from plankton and benthic invertebrates to polar bears,
whales, and birds. II-ER-346-51, 358-62, 382-90, 406-10; III-ER-422-24, 426,
429-30, 433-34, 436, 437, 448-51. Even under normal operations, the Bureau
found that the project could result in at least 70 smaller oil spills over its 25-year
lifetime, or roughly three spills every year. II-ER-315.
11

Case: 18-73400, 04/15/2019, ID: 11264714, DktEntry: 21, Page 23 of 119

The risk of an oil spill is particularly concerning for the Liberty project,
considering Hilcorp’s well-documented pattern of accidents and safety violations.
See, e.g., IV-ER-711-17 (citation from Alaska Oil and Gas Conservation
Commission documenting more than two dozen violations at Hilcorp’s drilling
operations in Alaska—so many that the agency concluded that “disregard for
regulatory compliance is endemic to Hilcorp’s approach to its Alaska operations”)
(emphasis added); IV-ER-998-99 (describing oil and wastewater spill from
Hilcorp’s existing operations onshore in the Arctic); V-ER-1175-77, V-ER-117879 (describing spills at Hilcorp operations in the Gulf of Mexico).
In addition to oil spills, the Liberty project will cause numerous other harms,
including water and air pollution, and negative impacts to a wide variety of
wildlife, including those listed under the ESA. For example, construction of the
gravel island and pipeline, along with wastewater discharge, may significantly
affect water quality, with wide-ranging potential consequences for the Boulder
Patch aquatic environment and the many species that depend upon it.
II-ER-324-35, 342-44. Construction and operation of the oil drilling island will
disturb and displace birds and marine mammals. II-ER-364-81, 392-406, 412; IIIER-413-22, 426-28, 432-33, 435-36, 438-48.

12
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VII. THE BUREAU’S ENVIRONMENTAL IMPACT STATEMENT AND
RECORD OF DECISION
The Bureau published a draft EIS evaluating the Liberty plan on August 17,
2017. The Bureau released a final Environmental Impact Statement (EIS) for the
Liberty plan on August 23, 2018. I-ER-9. In the EIS, the Bureau purported to
consider the environmental effects of Hilcorp’s proposed action, a no action
alternative, several alternatives that would alter the artificial island or processing
facility locations, and two alternatives that would use alternate gravel sources IIER-154-79. On October 17, 2018, the Bureau signed a record of decision
approving the Liberty plan and selecting the preferred alternative. I-ER-10, 24.
LEGAL FRAMEWORK
I.

THE NATIONAL ENVIRONMENTAL POLICY ACT
NEPA requires federal agencies to prepare “a detailed statement on . . . the

environmental impact” of “major Federal actions significantly affecting the quality
of the human environment.” 42 U.S.C. § 4332(2)(C)(i); see also 40 C.F.R. §
1500.2. NEPA has two principal purposes: (1) to “ensure that the agency will have
available, and will carefully consider, detailed information concerning significant
environmental impacts”; and (2) to “guarantee that the relevant information will be
made available to the larger audience.” Ctr. for Biological Diversity v. Nat’l
Highway Traffic Safety Admin., 538 F.3d 1172, 1185 (9th Cir. 2008) (internal
quotation marks and alterations omitted). “‘NEPA expresses a Congressional
13
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determination that procrastination on environmental concerns is no longer
acceptable.’” Id. (quoting Found. for N. Am. Wild Sheep v. U.S. Dep’t of Agric.,
681 F.2d 1172, 1181 (9th Cir. 1982)).
To effectuate these purposes, NEPA requires agencies to take a “hard look”
at the environmental consequences of a proposed action. Robertson v. Methow
Valley Citizens Council, 490 U.S. 332, 350 (1989). An agency’s “‘hard look’ must
be taken objectively and in good faith, not as an exercise in form over substance,
and not as a subterfuge designed to rationalize a decision already made, and must
include ‘a discussion of adverse impacts that does not improperly minimize
negative side effects.’” W. Watersheds Project v. Kraayenbrink, 632 F.3d 472,
491 (9th Cir. 2011) (emphasis added) (quoting Earth Island Inst. v. U.S. Forest
Serv., 442 F.3d 1147, 1159 (9th Cir. 2006), abrogated on other grounds by Winter
v. Natural Res. Defense Council, Inc., 555 U.S. 7 (2008)). This requires
“[a]ccurate scientific analysis, expert agency comments, and public scrutiny.” Id.
at 491 (quoting 40 C.F.R. § 1500.1(b)).
“Taking a ‘hard look’ includes considering all foreseeable direct and
indirect effects.” League of Wilderness Defs.-Blue Mountains Biodiversity Project
v. U.S. Forest Serv., 689 F.3d 1060, 1075 (9th Cir. 2012). Downstream
greenhouse gas emissions, which are those that result from reasonably foreseeable
transportation, processing, and especially combustion of fossil fuels, are effects
14
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that the agency must quantify and analyze. See, e.g., Ctr. for Biological Diversity,
538 F.3d at 1216-17 (downstream greenhouse gas emissions from automotive fuel
efficiency rule); Sierra Club v. Fed. Energy Regulatory Comm’n, 867 F.3d 1357,
1373-74 (D.C. Cir. 2017) (downstream emissions from burning natural gas
transported in proposed pipeline); Mid States Coal. for Progress v. Surface Transp.
Bd., 345 F.3d 520, 549-50 (8th Cir. 2003) (downstream emissions from burning
coal transported on proposed rail line); WildEarth Guardians v. Zinke, __ F. Supp.
3d __, 2019 WL 1273181 at *17 (D.D.C. March 2019) (downstream emissions
from burning oil and gas produced as a result of leasing decision); Mont. Envtl.
Info. Ctr. v. U.S. Office of Surface Mining, 274 F. Supp. 3d 1074 (D. Mont. 2017)
(downstream emissions from burning coal produced as a result of coal mine
expansion).
II.

THE ENDANGERED SPECIES ACT
The ESA represents “the most comprehensive legislation for the

preservation of endangered species ever enacted by any nation.” Tenn. Valley
Authority v. Hill, 437 U.S. 153, 180 (1978). Congress enacted the ESA, in part, to
provide a “means whereby the ecosystems upon which endangered species and
threatened species depend may be conserved . . . [and] a program for the
conservation of such endangered species and threatened species . . .” 16 U.S.C. §
1531(b).
15
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In order to fulfill the substantive purposes of the ESA, federal agencies are
required to engage in consultation with the Service to ensure “that any action
authorized, funded, or carried out by such agency . . . is not likely to jeopardize the
continued existence of any endangered species or threatened species or result in the
adverse modification of habitat of such species . . . determined . . . to be critical . .
.” 16 U.S.C. § 1536(a)(2) (“Section 7 consultation”). Section 7 consultation is
“[t]he heart of the ESA.” Western Watersheds Project v. Kraayenbrink, 620 F.3d
1187, 1209 (9th Cir. 2010).
At the completion of consultation, the Service issues a biological opinion
that determines whether the agency action is likely to jeopardize the continued
existence of the species or adversely modify its critical habitat. In formulating the
biological opinion, the Service must use the best scientific and commercial data
available. 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(g)(8).
Section 9 of the ESA and its implementing regulations prohibit the “take” of
a threatened or endangered species of animal, such as the polar bear. 16 U.S.C. §
1538(a)(1); 50 C.F.R. §§ 17.31 & 17.40(q). “Take” is defined broadly under the
ESA to include harming, harassing, trapping, capturing, wounding, or killing a
protected species either directly or by degrading its habitat sufficiently to impair
essential behavior patterns. 16 U.S.C. § 1532(19).

16
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A federal agency and any permittee may take listed species only in
accordance with an “incidental take statement” issued with a biological opinion. 16
U.S.C. §§ 1536(b)(4) & 1536(o). The Service is required under Section 7(b)(4) of
the ESA to issue an incidental take statement with a biological opinion that
specifies the amount and extent of incidental take authorized to the action agency.
If, as here, the listed species to be taken is a marine mammal, take can only be
authorized under the ESA if it is also authorized pursuant to the Marine Mammal
Protect Act (MMPA). 16 U.S.C. § 1536(b)(4)(C).
PETITIONERS’ INTERESTS
Petitioners have standing to bring this case. To establish standing,
Petitioners must demonstrate: (1) an “injury in fact,” (2) that is “fairly traceable” to
Defendants’ allegedly unlawful conduct, and (3) that is “likely” to “be redressed by
a favorable decision.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs, Inc., 528
U.S. 167, 180–81 (2000) (“Laidlaw”). An organization has standing to sue on
behalf of its members “when its members would otherwise have standing to sue in
their own right, the interests at stake are germane to the organization’s purpose,
and neither the claim asserted nor the relief requested requires the participation of
individual members in the lawsuit.” Id. at 181. Petitioners have submitted
declarations demonstrating that each of the relevant standards is met.

17
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First, Respondents’ approval of the Liberty project, and the resulting harm
to the environment, injure Petitioners’ members by interfering with their use and
enjoyment of polar bears, other Arctic wildlife, and the Beaufort Sea. See VI-ER1412-1501; see also Lujan v. Defenders of Wildlife, 504 U.S. 555, 562–63 (1992)
(“the desire to use or observe an animal species, even for purely esthetic purposes,
is undeniably a cognizable interest for purpose of standing”). Defendants’ failures
to properly study and disclose the risks of the Liberty project also deprive
Petitioners of procedures and information to which they are legally entitled. See,
e.g., City of Sausalito v. O’Neill, 386 F.3d 1186, 1197 (9th Cir. 2004) (describing
procedural injury for failure to prepare proper EIS). These injuries could be
redressed by a favorable decision in this case. See id.
Second, Petitioners are conservation organizations, each with a mission that
includes protecting wildlife and preserving their natural habitats. See VI-ER-15021558. Neither the claims asserted nor the relief sought requires the participation of
individual members. Petitioners therefore have standing. See Ctr. for Biological
Diversity v. Kempthorne, 588 F.3d 701, 707–08 (9th Cir. 2009) (finding Petitioners
Center for Biological Diversity and Pacific Environment had standing to challenge
rule that allowed Arctic oil and gas activity to harm polar bears).

18
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SUMMARY OF THE ARGUMENT
The Liberty project, located in an exceptionally rich Arctic marine
environment and the heart of polar bear habitat, would be the first oil development
project fully within federal Arctic waters. Both NEPA and the ESA require
Respondents to have carefully considered the myriad impacts from the project
before approving it. Respondents failed to do so in three primary ways, any one of
which renders the approval of the Liberty project fatally flawed.
First, in purporting to analyze the environmental impacts of the project
under NEPA, the Bureau reached the conclusion that allowing Hilcorp to extract
Arctic oil for at least the next two decades would result in substantially less
greenhouse gas pollution than leaving oil in the ground under the no-action
alternative. The Bureau arrived at this determination by arbitrarily applying
different methods to assess emissions from the action and no-action alternatives;
and, in estimating the effects of the no action alternative, by ignoring record
evidence that demonstrated that not developing oil reserves reduces overall
greenhouse gas emissions. The Bureau’s conclusion in the Liberty project EIS that
a new oil project in the Arctic Ocean will reduce global greenhouse gas emissions
is arbitrary and fails to constitute the “hard look” demanded by NEPA.
Second, the Service issued a biological opinion that does not properly
analyze the impacts on imperiled polar bears as required by the ESA. In its
19

Case: 18-73400, 04/15/2019, ID: 11264714, DktEntry: 21, Page 31 of 119

biological opinion, the Service acknowledged that polar bears are threatened by the
loss of their sea ice habitat from climate change and vulnerable to disturbance from
oil drilling activities. Nevertheless, the Service concluded that the Liberty project
would not jeopardize polar bears or result in the adverse modification of their
critical habitat. To reach this conclusion, the agency employed an unlawful
analysis that relies on unspecified mitigation measures that may be developed in
the future. And, despite acknowledging that the Liberty project will harm polar
bears, including disrupting denning mothers and cubs, the Service’s biological
opinion fails to specify the amount or extent of take in its incidental take statement.
The Service’s biological opinion therefore fails to comply with the clear
commands of the ESA.
Finally, because the Service’s biological opinion is legally flawed, the
Bureau’s reliance on that analysis to approve the Liberty project is arbitrary,
capricious, and fails to comply with the Bureau’s duty to ensure that its actions do
not jeopardize threatened polar bears or adversely modify the species’ critical
habitat.
Petitioners therefore request that the Court vacate the Bureau’s approval of
the Liberty project.

20
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ARGUMENT
I.

STANDARD OF REVIEW
Judicial review of NEPA and ESA claims is governed by the Administrative

Procedure Act (APA), which requires courts to set aside agency actions, findings,
and conclusions that are “arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C. § 706(2)(A). Agency action is arbitrary and
capricious if:
the agency has relied on factors which Congress has not
intended it to consider, entirely failed to consider an
important aspect of the problem, offered an explanation
for its decision that runs counter to the evidence before the
agency, or is so implausible that it could not be ascribed to
a difference in view or the product of agency expertise.
Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43 (1983).
In reviewing the adequacy of a NEPA document, courts apply a “rule of
reason” to ensure that the agency has taken the requisite “hard look” at the
potential environmental consequences of the proposed action. Klamath-Siskiyou
Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 989, 992-93 (9th Cir. 2004).
This requires that “the agency . . . examine the relevant data and articulate a
satisfactory explanation for its action including a ‘rational connection between the
facts found and the choice made.’” Motor Vehicle Mfrs. Ass’n of the U.S., Inc.,
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463 U.S. at 43 (quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168
(1962)).
II.

THE BUREAU’S ASSESSMENT OF GREENHOUSE GAS EMISSIONS
FROM THE LIBERTY PROJECT IS ARBITRARY.
NEPA requires agencies to consider the effects of a proposed action’s

greenhouse gas emissions, including the indirect, downstream emissions1 that may
result from the action. See supra pp. 14-15. In the Liberty EIS, the Bureau
recognized that downstream greenhouse gas emissions from burning oil produced
at Liberty are a reasonably foreseeable effect of the project. II-ER-340. It referred
to these emissions, together with emissions from “upstream activities,” including
“exploration, development, production, and transport of resources,” as “lifecycle
GHG emissions.” II-ER-340. The Bureau quantified these lifecycle emissions for
the proposed action and other action alternatives in a straightforward way,
summing up the projected emissions under each alternative. II-ER-340. For the no
action alternative, though, rather than using a comparable approach and identifying
that there would be zero emissions from Liberty if the project does not proceed, the
Bureau used a market simulation model (MarketSim) to attempt to predict the

The term “downstream emissions” refers to the emissions produced by the
transportation, refining, and consumption of fossil fuels. See II-ER-340;
WildEarth Guardians, __ F. Supp. 3d at __, 2019 WL 1273181 at *17-18.);
Michael Burger & Jessica Wentz, Downstream and Upstream Greenhouse Gas
Emissions: The Proper Scope of NEPA Review, 41 Harv. Envt’l L. Rev. 109, 122
(2017).
1
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greenhouse gas emissions from energy sources that would substitute for oil not
produced at Liberty. II-ER-340. Using these different methods for the action and
no action alternatives, the Bureau concluded that producing and burning oil from
Liberty would result in 64,570,000 metric tons of carbon dioxide equivalent
(CO2e), while leaving Liberty’s oil in the ground would result in 89,940,000 metric
tons of CO2e. II-ER-340, Tbl. 4-7. In other words, the Bureau asserts in its EIS
that going forward with the Liberty oil and gas project will produce significantly
less climate-disrupting pollution than if the project does not proceed and the oil
remains in the ground.
The Bureau’s conclusion that developing Liberty will reduce global
greenhouse gas emissions by over 25 million metric tons of CO2e results from an
apples-to-oranges comparison, is unsupported by the record, and is, ultimately,
arbitrary. The Bureau reached this erroneous conclusion through unlawful
manipulation of methodologies and variables: first, it improperly applied different
methods to assess emissions from the action and no action alternatives; and second,
it omitted critical information in the record and made unsupported assumptions
when it attempted to model emissions that would result from substitute energy
sources if Liberty were not developed. Each of these flaws is addressed in turn
below.
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A.

The Bureau arbitrarily applied different methodologies to calculate
greenhouse gas emissions from the action alternatives and no action
alternative.

“The analysis of alternatives to the proposed action is ‘the heart of the
environmental impact statement.’” Ctr. for Biological Diversity v. U.S. Dep’t of
Interior, 623 F.3d 633, 642 (9th Cir. 2010) (quoting Or. Nat. Desert Ass’n v.
Bureau of Land Mgmt., 531 F.3d 1114, 1121 (9th Cir. 2008)). An agency must
“[r]igorously explore and objectively evaluate all reasonable alternatives” to a
proposed agency action. 40 C.F.R. § 1502.14(a). This includes consideration of a
no action alternative to “‘provide a baseline against which the action alternative[s]’
. . . [are] evaluated.” Ctr. for Biological Diversity, 623 F.3d at 642 (quoting
Friends of Southeast’s Future v. Morrison, 153 F.3d 1059, 1065 (9th Cir. 1998)).
The purpose of the alternatives requirement is to “guarantee that agency
decisionmakers have before them and take into proper account all possible
approaches to a particular problem (including total abandonment of the project).”
Pit River Tribe v. U.S. Forest Serv., 469 F.3d 768, 785 (9th Cir. 2006) (quoting
Bob Marshall All. v. Hodel, 852 F.2d 1223, 1228 (9th Cir. 1988)). Adequate
consideration of alternatives under NEPA therefore requires a “meaningful
comparison” of the environmental consequences of each alternative. Ctr. for
Biological Diversity v. U.S. Dep’t of Interior, 623 F.3d at 648; see 40 C.F.R. §
1502.14 (requiring that an EIS “present the environmental impacts of the proposal
24
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and the alternatives in comparative form, thus sharply defining the issues and
providing a clear basis for choice among options by the decisionmaker and the
public”).
The Bureau’s use of different methods to evaluate the emissions from the
action and no action alternatives makes objective and meaningful comparison
impossible. The Bureau quantified the lifecycle emissions for the proposed
alternative and other action alternatives by importing estimates of upstream
activities from the 2017-2022 Offshore Oil and Gas Leasing Program
Programmatic EIS, and adding calculations for downstream activities, including
refining and consumption. II-ER-340. Using this method, the Bureau estimated
that each of the action alternatives would produce 64,570,000 metric tons of CO 2e.
II-ER-340, Tbl. 4-7. The Bureau acknowledged that under the no action
alternative, “no development or production activities would occur at the Liberty
prospect, and no oil from the Liberty prospect would be transported or consumed.”
II-ER-340. Accordingly, if the Bureau had applied to the no action alternative the
method it used to estimate lifecycle emissions for the proposed action and other
action alternatives—totaling upstream and downstream emissions—it would have
found the lifecycle greenhouse gas emissions of not developing Liberty to be zero.
Thus, a comparison of the action and no action alternatives using similar methods
would have described the differential and substantial greenhouse gas pollution that
25
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this project will cause. But instead, the Bureau used MarketSim, a model designed
to simulate the effects of oil and gas production on energy markets, to attempt to
predict the net greenhouse gas emissions that would result from energy sources
that would substitute for oil not produced at Liberty under the no-action
alternative. II-ER-340. The Bureau did not explain its rationale for using these
different and incompatible methods.
While an agency has discretion to choose among reasonable methods for
evaluating impacts, it cannot, as the Bureau has here, skew the comparison of
alternatives by applying incomparable methods to evaluate the effects of different
alternatives. The Bureau estimated total, or gross, upstream and downstream
emissions from the action alternatives but estimated the no action alternative’s net
effect on global emissions. These different types of estimates cannot provide a
basis for reasonable comparison. See Michael Burger & Jessica Wentz,
Downstream and Upstream Greenhouse Gas Emissions: The Proper Scope of
NEPA Review, 41 Harv. Envt’l L. Rev. 109, 179-81 (2017) (explaining the
difference between gross emissions inventories and net emissions analysis). The
Bureau could have used an appropriate model to estimate net climate disrupting
pollution resulting from the action alternatives and provided a meaningful
comparison to the net pollution under a no action alternative. But it did not. It
used an approach that hides the real difference between alternatives and, indeed,
26
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results in a fundamentally misleading conclusion that action alternatives will
reduce climate impacts. The Bureau has not provided a meaningful comparison,
Ctr. for Biological Diversity v. U.S. Dep’t of Interior, 623 F.3d at 648, and has not
satisfied its obligation to take a hard look at the effects of the project.
B.

The methodology the Bureau applied to predict emissions under the
no action alternative is arbitrary and unsupported.

Even if the Bureau’s apples-to-oranges comparison of emissions from the
action and no action alternatives were not unlawful, its analysis is unlawful for
another reason: the methodology it applies to predict emissions under the no action
alternative is arbitrary and contrary to the record. As noted, for the no action
alternative, the Bureau attempted to predict the greenhouse gas emissions from
energy sources that would substitute for oil not produced at Liberty using a
market-substitution model. But when the agency applied the model, it selectively
excluded an important variable—the model’s calculation of how Liberty would
affect foreign oil consumption. By assuming that the global market would provide
an unrestricted supply of oil to replace any oil not produced at Liberty while
excluding the substantial and well-supported evidence that reduced production
would reduce global demand and consumption, the Bureau unlawfully tipped the
scales in favor of developing Liberty.
The record shows that oil and gas production operates in a global market
where changes in U.S. production translate into shifts in global prices, global
27
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consumption, and associated greenhouse gas pollution. See generally IV-ER-87475. Specifically, the record shows that increasing U.S. oil and gas production
lowers oil prices and increases global consumption, while leaving U.S. oil and gas
undeveloped increases oil prices and decreases global consumption. V-ER-106465 (concluding that decreases in the U.S. oil and gas supply would result in
substantial decreases in global oil and gas consumption); V-ER-1002-03 (same);
V-ER-1008-10 (concluding that increased U.S. oil production would result in
substantial increases in global oil consumption); IV-ER-874-75 (projecting that
after the U.S. ban in crude oil experts is lifted, global crude prices will decrease as
U.S. production increases, resulting in an increase in global crude oil demand). In
short, the evidence before the Bureau demonstrates that every barrel of oil and unit
of gas left undeveloped results in a reduction in global oil and gas consumption
with associated decreases in greenhouse gas pollution.
For example, the record contains a comprehensive analysis of the
greenhouse gas emissions consequences of ending new federal fossil fuel leasing
that concludes ceasing such leasing would result in substantial emissions
reductions. V-ER-1012-16. The study estimated that for each unit of federal oil
production cut, other oil supplies will substitute for about half a unit, and net oil
consumption will drop by nearly half a unit. V-ER-1014. An analysis of the
effects of removing subsidies for U.S. oil and gas production also found that
28
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decreases in the U.S. oil and gas supply would result in substantial decreases in
global oil and gas consumption. V-ER-1064; see also V-ER-1017-20 (study
showing also the converse, that each barrel of increased oil production would result
in an increase of 0.59 barrels of global oil consumption).
To reach its contrary conclusion that producing oil from Liberty will reduce
greenhouse gas emissions, the Bureau had to ignore the significant evidence in the
record demonstrating that reducing the supply of U.S. oil measurably reduces
global demand and therefore greenhouse gas emissions. The record indicates that
the Bureau did that by excluding the reduction in foreign consumption when it ran
its model. A summary of the Bureau’s lifecycle emissions methodology explains
that a key assumption is that “[t]he reduction in foreign consumption of oil and gas
in a no action analysis is not taken into account.”2 VI-ER-1315. The summary
states, without any analysis, that it is “reasonable” to exclude this factor because
“[o]il consumption in each country is different, and [the Bureau] does not have
information related to which countries would consume less oil.” VI-ER-1315. In
response to comments, the Bureau suggested that even if it could reliably estimate

This summary explains the Bureau’s methodology for assessing lifecycle
emissions from the 2017-2022 Offshore Oil and Gas Leasing Program. VI-ER1293-1334. In the Liberty EIS, the Bureau cites to its 2017-2022 Offshore Oil and
Gas Leasing Program Programmatic EIS as the source for its lifecycle greenhouse
gas emissions methodology and provides no specific explanation of its application
of the method to the Liberty project. See II-ER-340; III-ER-463.
2
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the Liberty project’s effects on foreign oil consumption, it would have “only a
negligible impact on foreign consumption and emissions levels.” III-ER-466.
The Bureau’s assertion that it could not reliably estimate Liberty’s effects on
foreign oil consumption is unsupported; in fact, the Bureau acknowledged that
MarketSim itself is capable of estimating reduction in foreign oil consumption.
VI-ER-1315. In explaining its choice to exclude consideration of foreign oil
consumption in the 2017-2022 Offshore Oil and Gas Leasing Program, the Bureau
actually disclosed MarketSim’s calculation of the reduction in foreign oil
consumption under the no action alternative. There, MarketSim estimated that
each barrel of oil left undeveloped under the no action alternative would result in
approximately a half-barrel decrease in global oil consumption, equaling a 4 billion
barrel reduction in foreign oil consumption over the course of the five-year
program under a mid-price scenario.3 VI-ER-1315. In other words, the Bureau’s
own model shows, when foreign consumption is included, consistent with the other
record evidence discussed above, that reducing oil production will result in a
substantial reduction in consumption, yet the Bureau arbitrarily excluded that
reduction from its analysis for the Liberty project.

3

The model assumes 8.6 billion barrels of production under the proposed program
in a mid-price scenario. VI-ER-1309.
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The Bureau’s failure to consider foreign oil consumption—despite assuming
an unrestricted supply of foreign oil for substitution, VI-ER-1315—significantly
inflated consumption and lifecycle emissions under the no action alternative. As a
result, the Bureau’s conclusion that developing Liberty would reduce global
greenhouse gas emissions is not merely counterintuitive, it is contrary to the
record, and indeed illogical. The Ninth Circuit has recognized that this type of
inaccurate economic information “may defeat the purpose of [NEPA analysis] by
impairing the agency’s consideration of the adverse environmental effects and by
skewing the public’s evaluation of the proposed agency action.” Nat. Res. Defense
Council, Inc. v. U.S. Forest Serv., 421 F.3d 797, 811 (9th Cir. 2005) (quotations
omitted) (Forest Service’s reliance on mistaken market demand projections that
inflated the economic benefits and discounted the environmental impacts of
revision of the Tongass Land Management Plan violated NEPA).
Courts have rejected similar agency attempts to disregard basic economic
principles when calculating the greenhouse gas emissions of a proposed action. In
WildEarth Guardians v. Bureau of Land Management, the Tenth Circuit rejected
the Bureau of Land Management’s (BLM) argument that it could ignore the
climate effects of extracting coal in Wyoming’s Powder River Basin because if
BLM had not issued the leases in question, demand would be met with coal from
other sources. 870 F.3d 1222, 1234 (10th Cir. 2017). Applying the “rule of
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reason” the court held “that it was an abuse of discretion to rely on an economic
assumption, which contradicted basic economic principles, as the basis for
distinguishing between the no action alternative and the preferred alternative.” Id.
at 1237-38.
Similarly, in Montana Environmental Information Center v. U.S. Office of
Surface Mining, the court rejected an agency’s contention that any coal not
produced from a mine expansion would be replaced by coal (and its resulting
emissions) produced elsewhere, calling it “illogical” and concluding that it “places
the [agency’s] thumb on the scale by inflating the benefits of the action while
minimizing its impacts.” 274 F. Supp. 3d 1074, 1098 (D. Mont. 2017). In High
Country Conservation Advocates v. U.S. Forest Service, the district court reached
the same conclusion with respect to the Colorado Roadless Rule, which would
have allowed coal mine development in a previously inaccessible area. 52 F.
Supp. 3d 1174, 1197-98 (D. Colo. 2014). The court rejected the Forest Service and
BLM’s assertion, relying on a Department of Energy report forecasting increases
in demand for coal, that coal produced as a result of the decision could be replaced
by coal produced somewhere else. Id. at 1197. The court called this argument
“illogical at best” and explained “[t]he production of coal in the North Fork
exemption will increase the supply of cheap, low-sulfur coal. At some point this
additional supply will impact the demand for coal relative to other fuel sources,
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and coal that otherwise would have been left in the ground will be burned.” Id. at
1197-98.
Like these other agency decisions that courts have rejected, to reach its
unsupported conclusion that drilling will result in fewer emissions, the Bureau’s
greenhouse gas analysis for Liberty sets aside substantial record evidence
demonstrating that “basic economic principles” lead to the opposite conclusion.
WildEarth Guardians, 870 F.3d at 1237-38. Were federal agencies to apply
uniformly the Bureau’s selective use of MarketSim to manipulate greenhouse gas
calculations for all federal fossil fuel projects, the result would be that the agencies
would predict that, collectively, federal fossil fuel development would dramatically
reduce global greenhouse gas emissions. Such a result is irrational on its face and
counter to the evidence. See High Country Conservation Advocates, 52 F. Supp.
3d at 1197-98 (“At some point this additional supply will impact the demand for
coal relative to other fuel sources, and coal that otherwise would have been left in
the ground will be burned.”); IV-ER 874-75; V-ER-1002-03, 1008-10, 1064-65;
VI-ER-1315; c.f. WildEarth Guardians v. Zinke, __ F. Supp. 3d. __, 2019 WL
1273181 at *26 (D.D.C. March 19, 2019) (“Given the national, cumulative nature
of climate change, considering each individual drilling project in a vacuum
deprives the agency and the public of the context necessary to evaluate oil and gas
drilling on federal land before irretrievably committing to that drilling.”).
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For the reasons discussed, the Bureau arbitrarily and unlawfully failed to
take the requisite hard look at the greenhouse gas emissions of the proposed action.
III.

THE FISH AND WILDLIFE SERVICE VIOLATED THE ESA.
The Service’s polar bear biological opinion and incidental take statement for

the Liberty project do not satisfy the ESA’s requirements and are therefore
arbitrary, capricious, and otherwise not in accordance with law. The biological
opinion is unlawful because it relies on unspecified, nonbinding, and uncertain
mitigation measures that may be imposed under the MMPA to conclude that
Liberty will not jeopardize polar bears or adversely modify their habitat. The
incidental take statement is unlawful because it does not specify the amount or
extent of take that is authorized, and the Service cannot lawfully rely on future
authorizations under the MMPA to meet this requirement.
A.

The Liberty Project will adversely affect polar bears.

The Southern Beaufort Sea polar bear population in the Liberty project area
has already declined significantly, and the remaining bears are under enormous
stress because climate change is destroying their habitat, making it more difficult
for them to find food, and increasing their energy expenditure. I-ER-66-68. These
changes make polar bears more susceptible to industrial activities, which means
that projects such as Liberty will have more significant impacts than they would in
the absence of climate change.
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Most directly, shrinking sea ice is forcing polar bears to spend more time on
land, where they encounter industrial activity more often. I-ER-67. As polar bears
in the Southern Beaufort Sea population are increasingly resorting to denning on
land, I-ER-67, denning mothers and cubs become more vulnerable to industrial
development like Liberty. Bears that den on land in areas near industrial activities
may abandon their dens, causing a loss of the cubs. IV-ER-845-50.
Non-denning bears are also spending more time on land. Offshore
production islands, in particular, can and do attract naturally curious polar bears,
and potentially dangerous encounters for both bears and humans are most likely to
occur on gravel islands. 76 Fed. Reg. 13,454, 13,470 (Mar. 11, 2011). And polar
bear encounters have increased significantly in recent years. IV-ER-995, Tbl. 3-7.
This higher rate of encounters has led, and will continue to lead, to a drastic
increase in the harassment of polar bears. IV-ER-995, Tbl. 3-7.
Additionally, polar bears’ decreased body condition from lack of food, long
distance swims, and other energy demands, will mean that any disturbance from oil
and gas activities will take a greater energetic toll than it would on healthy bears.
Any disturbance that causes a bear to flee has a high metabolic cost; moving at
even relatively slow speeds results in a bear expending 13 times more energy than
it otherwise would. V-ER-1190. Female polar bears that are energetically stressed
may forgo reproduction, rather than risk incurring the energetic costs of an
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unsuccessful reproductive process, and the persistent deferral of reproduction
could contribute to a declining population trend, further threatening a species with
an intrinsically low rate of growth. V-ER-1186.
Against this backdrop, Hilcorp has proposed to build an artificial drilling
island in polar bear critical habitat in the Beaufort Sea to extract oil that will
contribute to the climate change that is driving polar bears to extinction. The
biological opinion acknowledges that Liberty may “adversely affect polar bears
through disturbance, an increase in polar-bear human interactions, and habitat
loss.” I-ER-90. Denning polar bear mothers and their cubs are the most sensitive
to disturbance. I-ER-79. Polar bears regularly den in the Liberty project area, and
their use of this area is projected to increase as sea ice declines. I-ER-79 (BiOp at
50). The biological opinion cites a variety of sources of disturbance that may
affect denning and non-denning polar bears, including “1) construction, drilling,
production operations, maintenance, and ancillary activities associated with the
[Liberty project], pipelines, gravel pads, material site, ice roads, and ice pads, 2)
traffic, including aircraft, vessel, hovercraft, and vehicle traffic, as well as 3)
drilling and production activities.” I-ER-79.
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B.

The ESA and the MMPA provide separate and distinct statutory
schemes to protect polar bears, and the Service must comply with
both.

Polar bears are protected under both the ESA and the MMPA. While the
ESA and MMPA both generally prohibit take of protected species, they establish
distinct processes and standards to exempt an activity from those general
prohibitions. For this reason, compliance with one statute cannot substitute for
compliance with the other; the Service must meet the separate requirements of the
ESA. See Washington Toxics Coal. v. EPA, 413 F.3d 1024, 1032 (9th 2005)
(“[A]n agency cannot escape its obligation to comply with the ESA merely
because it is bound to comply with another statute that has consistent,
complementary objectives.”).
Under the MMPA, the Service typically authorizes take incidental to a
“specified activity,” such as oil and gas activity in the Arctic, through a two-step
process: issuance of incidental take regulations that govern oil and gas activity for
up to five years; and letters of authorization to an individual oil company
authorizing its incidental take under the regulations during that five-year period.
Ctr. for Biological Diversity v. Salazar, 695 F.3d 893, 899 (9th Cir. 2012); 50
C.F.R. § 18.27. In developing the regulations, the Service may include potential
mitigation measures to be considered for letters of authorization to ensure that the
specified activities will take no more than “small numbers” of animals and have no
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more than a “negligible impact” on the species or stock to be taken for the fiveyear period the regulations will be in place, among other requirements. 16 U.S.C.
§ 1371(a)(5)(A); see also 50 C.F.R. §§ 18.121–18.129 (MMPA regulations
governing oil and gas activities in the Beaufort Sea for 2016-2021). The Service
does not consider the impacts resulting from the authorized take in combination
with unrelated ongoing or projected activities in evaluating whether the authorized
take will have a negligible impact. See 54 Fed. Reg. 40,338, 40,339, 40,342 (Sept.
29, 1989) (stating that the evaluations under the ESA and NEPA are where the
Service considers cumulative impacts analysis). As such, the mitigation measures
the Service issues are geared toward ensuring small numbers and negligible impact
over the five-year period covered by the regulations, and without considering the
cumulative impacts from other activities.
For the ESA, the Service typically authorizes take incidental to an oil and
gas project through an incidental take statement in a biological opinion following
consultation with the action agency pursuant to Section 7 of the ESA. 16 U.S.C. §
1536(a)(2); 50 C.F.R. § 402.14(a). When the Service listed polar bears as
threatened under the ESA, it issued a special rule exempting take authorized under
the MMPA from the prohibition on take in Section 9 of the ESA. Ctr. for
Biological Diversity v. Salazar, 695 F.3d at 910-11. The special rule, however,
specifically states that authorization of take under the MMPA does not exempt an
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agency from complying with Section 7. Id. Thus, compliance with the MMPA
does not “affect[] the issuance or contents of the biological opinions for polar bears
or the issuance of an incidental take statement.” Id. at 911 (quoting polar bear
special rule, 73 Fed. Reg. 76,249, 76,252 (Dec. 16, 2008)).
Section 7 consultation expressly requires the agency to consider the
cumulative impacts of the project. See 50 C.F.R. § 402.14(g)(2), (g)(3) (Section 7
consultation requires an evaluation of “the current status of the listed species,” the
“effects of the action,” and the “cumulative effects”); id. § 402.02 (defining these
terms). The analysis must also consider all of the impacts that will result from the
entirety of a project, not just the impacts for the next five years. See Wild Fish
Conservancy v. Salazar, 628 F.3d 513, 523-24 (9th Cir. 2010) (“[t]he artificial
division of a continuing operation into short terms can undermine the consulting
agency’s ability to determine accurately the species’ likelihood of survival and
recovery.”). Accordingly, protective measures in an incidental take statement must
be based on consideration of the entire project and cumulative effects. And
significantly here, as this Court has held, the ESA requires the Service to quantify
specifically the amount of take where possible, while the MMPA does not. Ctr. for
Biological Diversity v. Salazar, 695 F.3d at 911.4

4

Also in contrast to the MMPA, the ESA has a citizen-suit provision that
provides the public with the ability to enforce the ESA against Hilcorp in the event
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C.

The polar bear biological opinion is unlawful.

Despite Southern Beaufort Sea polar bears’ precarious state and the known
impacts from oil and gas development in polar bear habitat, the Service’s
biological opinion for the polar bear concludes that Liberty will not jeopardize the
continued existence of polar bears or adversely modify their habitat. To reach
these conclusions, the Service relied on mitigation measures that it said would be
formulated in MMPA letters of authorization that do not yet exist. The ESA does
not permit the Service to rely on unspecified, nonbinding, uncertain mitigation
measures in a biological opinion. The Service’s opinion is therefore unlawful.
1.

The Endangered Species Act requires that mitigation measures
be specific, binding, and certain to occur.

The Service may rely on mitigation measures to support a no jeopardy or
adverse modification conclusion within a biological opinion “only where they
involve ‘specific and binding plans’ and ‘a clear, definite commitment of resources
for future improvements’ to implement those measures.” Ctr. for Biological
Diversity v. Salazar, 804 F. Supp. 2d 987, 1001 (D. Ariz. 2011) (quoting Nat’l
Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 524 F.3d 917, 935–36 (9th Cir.

it fails to comply with the terms of its incidental take statement. See 16 U.S.C. §
1540(g)(1)(A); see also Sierra Club v. Chevron U.S.A., Inc., 834 F.2d 1517, 1525
(9th Cir. 1987) (noting that citizen suits “perform an important public function”);
Strahan v. Linnon, 967 F. Supp. 581, 615 (D. Mass. 1996) (noting that “there is no
citizen suit provision under the MMPA”).
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2008)). Furthermore, “mitigation measures supporting a [biological opinion’s] no
jeopardy or no adverse modification conclusion must be ‘reasonably specific,
certain to occur, and capable of implementation; they must be subject to deadlines
or otherwise-enforceable obligations; and most important, they must address the
threats to the species in a way that satisfies the jeopardy and adverse modification
standards.’” Id. (quoting Ctr. for Biological Diversity v. Rumsfeld, 198 F. Supp. 2d
1139, 1152 (D. Ariz. 2002)). “By definition . . . unidentified mitigation measures
are not ‘reasonably specific, certain to occur, and capable of implementation.”
Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 839 F. Supp. 2d 1117, 1126
(D. Or. 2011) (quoting Rumsfeld, 198 F. Supp. 2d at 1152).
Neither unidentified future mitigation measures nor past mitigation measures
may be used to support a no jeopardy or adverse modification decision. A “sincere
general commitment to future improvements” is not enough to offset the negative
effects of an action “absent specific and binding plans.” Nat’l Wildlife Fed’n, 524
F.3d at 936. Moreover, past mitigation measures “may neither substitute for nor
guarantee the future improvements.” Id.
Nor can a promise of future compliance with the MMPA substitute for
meeting the specific requirements of the ESA. Ctr. for Biological Diversity v.
Salazar, 695 F.3d at 911 (holding that compliance with the MMPA does not
“affect[] the issuance or contents of the biological opinions for polar bears. . . .”).
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“Congress did not contemplate leaving the federal government’s protection of
endangered and threatened species to mechanisms other than those specified by the
ESA.” Ctr. for Biological Diversity v. U.S. Bureau of Land Mgmt., 698 F.3d 1101,
1117 (9th Cir. 2012). To support a no jeopardy or no adverse modification
decision, proposed measures “have to be identified and included in the Final
[biological opinion], either as [reasonable and prudent alternatives] or incorporated
into the . . . proposed action.” Rumsfeld, 198 F. Supp. 2d at 1154. “Without these
measures identified and included in the [biological opinion], there is no factual
basis and no rational basis for the opinion.” Ctr. for Biological Diversity v.
Salazar, 804 F. Supp. 2d at 1004.
2.

The Fish and Wildlife Service relied on uncertain, nonbinding,
and unspecified mitigation measures to reach its no jeopardy
and no adverse modification conclusions for polar bears and
polar bear critical habitat.

The Service’s reliance on uncertain, nonbinding, and unspecified mitigation
measures in the polar bear biological opinion violates the ESA. Throughout the
biological opinion, the Service repeatedly asserted that unspecified mitigation
measures would be imposed under the MMPA and that these measures would
offset the impacts of the Liberty project. The Service’s failure to specify what
mitigation measures would be implemented and how those measures would
mitigate the specific impacts of the Liberty project to polar bears render unlawful
the agency’s no jeopardy and no adverse modification conclusions.
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To support its determination that the Liberty project will not jeopardize the
Southern Beaufort Sea polar bear population, the Service relied on mitigation
measures that it said may be imposed under the MMPA to reduce impacts. It did
so for both denning and non-denning bears. As to denning bears, for example, in
answer to the problem of mother bears abandoning their dens due to construction
activities, the biological opinion states that “the applicant has indicated they would
conduct den detection surveys each winter in compliance with [letters of
authorization] issued for the project under the Beaufort Sea [incidental take
regulations] and the project’s polar bear interaction plan.” I-ER-79. The letters of
authorization and polar bear interaction plan on which the biological opinion relies
do not yet exist, and the biological opinion elsewhere acknowledges that the den
detection surveys may or may not occur in any given year. I-ER-40, 88. This
mitigation measure is therefore uncertain to occur and does not reflect “specific
and binding plans.” Nat’l Wildlife Fed’n, 524 F.3d at 936. Moreover, the
biological opinion does not specify which den detection techniques might be used,
nor does it cite any studies on the effectiveness of den detection surveys or in any
way explain how such surveys will effectively mitigate Liberty’s myriad potential
impacts to mothers and cubs. By declining to describe specific, enforceable
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mitigation measures5 and assess their effectiveness, the Service has failed to
“address the threats to the species in a way that satisfies the jeopardy and adverse
modification standards.” Rumsfeld, 198 F. Supp. 2d at 1152 (citing Sierra Club v.
Marsh, 816 F.2d 1376 (9th Cir. 1987)).
The Service’s reliance on unspecified future mitigation is all the more
inadequate given that the best available science shows that den detection surveys
are inadequate to protect polar bears because of their low rate of den detection.
The most effective form of den surveying is forward-looking infrared radar, or
FLIR. A 2004 study evaluated the effectiveness of FLIR for detecting maternal
polar bear dens by flying multiple survey flights over 23 dens for which exact
locations were known in advance of the surveys. VI-ER-1337-44; see also 13451402, 1403-11.6 Although these known dens were visited multiple times, four of
them (17 percent) were never detected, and just two of four dens that were visited
on only one occasion were detected. VI-ER-1341 (Fig. 3). In other words, even
when surveyors know exactly where a den is located, FLIR is effective at detecting
those dens only half the time. The study recognized that even under ideal
conditions and with multiple surveys, some dens would never be detected with

In contrast, the National Marine Fisheries Service (“NMFS”) biological opinion
for seals and whales includes 17 pages of specific, binding mitigation measures
and instructions for implementation. See III-ER-519-36.
6
These studies are the subject of Petitioners’ motion to admit extra-record
evidence, submitted concurrently with this brief.
5
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FLIR due to snow conditions and other interference. VI-ER-1342-43. This study
and others like it are not in the record because the Service did not assess this or any
other future MMPA mitigation measure on which it relied in the biological
opinion, showing that the Service failed to consider relevant factors in making its
decision. Without such analysis, the biological opinion’s no jeopardy conclusion
has “no factual basis and no rational basis.” Rumsfeld, 198 F. Supp. 2d 1154. The
inadequacy of den detection surveys as a mitigation measure and the Service’s
failure to address or even contemplate whether den detection surveys provide
adequate protection demonstrates the arbitrariness of the Service’s reliance on
mitigation in future permits to reach its no jeopardy and no adverse modification
conclusions.
The biological opinion’s reliance in its no jeopardy conclusion on
unspecified and non-binding measures to mitigate impacts to non-denning bears is
equally problematic. The biological opinion states that the Liberty project may
disturb and displace non-denning bears but that adverse impacts would be reduced
by compliance with “existing and future authorizations under the MMPA.” I-ER80. The biological opinion refers to the biological opinion for the Beaufort Sea
incidental take regulations for more information about “possible minimization
measures.” I-ER-80. Vague references to authorizations that do not yet exist and a
potential list of mitigation measures from which the agency may choose in the
45
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future are just the kinds of measures that courts have rejected as not specific or
certain enough to support a biological opinion. See, e.g., Rumsfeld, 198 F. Supp.
2d at 1153 (rejecting “laundry list of possible mitigation measures”); Ctr. for
Biological Diversity v. Salazar, 804 F. Supp. 2d at 1001–04 (rejecting list of 26
mitigation measures supporting biological opinion for an endangered plant and
bird that would be affected by water withdrawals because of the “difficulty in
ascertaining exactly which projects are planned and the uncertainties in estimated
water savings”).7
The biological opinion relies on the same unspecified non-binding
mitigation measures to conclude that the Liberty project will not adversely modify
critical habitat. According to the biological opinion, many activities at the Liberty
project can disturb polar bears in a way that could prevent bears from using critical
habitat, including “construction of the LDPI, drilling activities, facility operations,
pipeline construction and maintenance, mine site development, ice road
construction and associated vehicle traffic, and air traffic.” I-ER-87. These
activities could affect the fecundity of females searching for a den site or “affect

7

Vague references and a list of potential MMPA mitigation measures are
particularly inappropriate here, where take authorization under the MMPA can last
for only five years. 16 U.S.C. § 1371(a)(5)(A). In contrast, the Liberty project—
and the agency action analyzed in the Service’s biological opinion—will affect
polar bears for more than two decades. E.g., I-ER-30, 33.
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the outcome of a den,” i.e., lead to den abandonment. I-ER-87. To reach its no
adverse modification conclusion in the face of these threats, the biological opinion
asserts that the “potential that disturbance will indirectly reduce the value of polar
bear critical habitat would be significantly reduced by other existing regulatory
programs that directly address the disturbance of polar bears.” I-ER-87. The
biological opinion then describes the MMPA but does not specify which measures
will be applied and enforced. I-ER-87-88. It asserts that some measures “may be
required on a case-by-case basis.” I-ER-88. After listing some of the measures
that may be required, the biological opinion concludes, without support, that
measures imposed under the MMPA have “ensur[ed] that, at least to date, industry
effects have had a negligible impact on polar bears.” I-ER-88. Based in part on
these uncertain and unenforceable measures, the biological opinion concludes that
Liberty is not likely to adversely affect polar bear critical habitat. I-ER-91 (listing
three reasons that adverse effects of Liberty will not substantially affect the
conservation role of terrestrial denning habitat, including that “terms and
conditions associated with authorizations under the MMPA would minimize the
level of persistent disturbance that may result from the Proposed Action”).
Without “specific and binding plans,” Nat’l Wildlife Fed’n, 524 F.3d at 936, to
enforce mitigation measures that are proven to be effective, “there is no factual
basis and no rational basis for the opinion,” Rumsfeld, 198 F. Supp. 2d at 1154.
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In short, the Service’s reliance on uncertain, unspecified, and nonbinding
mitigation measures to support the conclusion in its biological opinion that the
Liberty project would not jeopardize the polar bear population or adversely modify
its critical habitat was arbitrary and capricious and not in accordance with the ESA.
D.

The polar bear incidental take statement is unlawful.

The Service’s polar bear biological opinion purports to contain an incidental
take statement, as required by the ESA. One of the purposes of an incidental take
statement is to set forth a trigger for reinitiation of consultation. An incidental take
statement must therefore specify the amount or extent of take that it authorizes.
The polar bear incidental take statement is unlawful because it does not specify the
amount or extent of take, and separate authorizations under the MMPA cannot
fulfill the Service’s independent ESA obligations.
1.

An ESA incidental take statement must specify the amount or
extent of take.

An incidental take statement must contain several specific and substantive
limits on the action agency or permit holder to protect the listed species. As
relevant here, an incidental take statement must specify the impact (i.e., the amount
or extent) of the incidental take on the listed species. 16 U.S.C. § 1536(b)(4); 50
C.F.R. § 402.14(i)(1)(i).
Among other things, the incidental take statement “serves as a check on the
agency’s original decision that the incidental take of listed species resulting from
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the proposed action will not jeopardize the continued existence of the species.”
Ctr. for Biological Diversity v. Salazar, 695 F.3d at 911 (quotations and citations
omitted). Incidental take statements “set forth a ‘trigger’ that, when reached,
results in an unacceptable level of incidental take, invalidating the safe harbor
provision, and requiring the parties to re-initiate consultation.” Ariz. Cattle
Growers’ Ass’n v. U.S. Fish & Wildlife Serv., 273 F.3d 1229, 1249 (9th Cir. 2001);
Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 235 F. Supp. 2d 1143, 1159
(W.D. Wa. 2002) (finding that “the purpose of establishing a permissible take in an
[incidental take statement] is to ensure that even if the project is implemented in
strict accordance with the plan, it will not result in a level of harm to the protected
species that would cause the agency to reconsider its jeopardy determination. . . .
An [incidental take statement] cannot be effective in its purpose if there is no such
‘trigger’ to require the agency to reconsider its approval of the incidental take.”).
“[T]he legislative history of the ESA reveals that Congress clearly declared a
preference for expressing take in numerical form with respect to [incidental take
statements] under Section 7.” Ctr. for Biological Diversity v. Salazar, 695 F.3d at
911 (internal quotations and citations omitted). A take statement that does not
specify the number of listed species for which take is authorized may be upheld
only in limited circumstances. Ariz. Cattle Growers, 273 F.3d at 1249-50. To
avoid putting a numerical limit on take, the Service must establish that no
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numerical value could be practically obtained, and the incidental take statement
must instead provide some habitat surrogate or other measure so exceedance of the
take statement can be measured. Id. at 1250. Failure to provide a numerical
estimate or appropriate surrogate for defining the amount or extent of incidental
take renders an incidental take statement invalid. Natural Res. Def. Council, Inc. v.
Evans, 279 F. Supp. 2d 1129, 1184 (N.D. Cal. 2003), citing Ariz. Cattle Growers,
273 F.3d at 1250; see also Or. Nat. Res. Council v. Allen, 476 F.3d 1031, 1037 (9th
Cir.) (“Congress has clearly declared a preference for expressing take in numerical
form, and an Incidental Take Statement that utilizes a surrogate instead of a
numerical cap on take must explain why it was impracticable to express a
numerical measure of take.”).
2.

The polar bear incidental take statement does not specify the
amount or extent of take, and the separate requirements of the
MMPA cannot substitute for compliance with the ESA.

The Service must provide an incidental take statement along with a
biological opinion if it concludes that the action: (1) is not likely to jeopardize the
species; (2) is likely to result in some take; and (3) is authorized under Section
101(a)(5) of the MMPA. 16 U.S.C. § 1536(b)(4); 50 C.F.R. 402.13. Here the
Service concluded that the Liberty project is not likely to jeopardize polar bears
and that it could adversely affect (i.e., “take”) some polar bears. I-ER 90-91. The
Service, however, asserted that because “take has not yet been authorized under the
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Marine Mammal Protection Act,” it is “not authorizing take of marine mammals
under the ESA at this time.” I-ER-92.
The incidental take statement’s assertion that it is not authorizing take is a
sleight of hand. The incidental take statement clearly states that take will
automatically be authorized under the ESA—with no further action by the
Service—when MMPA letters of authorization issue. I-ER-92. (“After take has
been authorized under the MMPA, take under the ESA that results from actions
conducted in compliance with . . . the MMPA authorization will be considered by
the Service to also be authorized under the ESA.”).
The incidental take statement must “specif[y] the impact, i.e., the amount or
extent, of such incidental taking on the species.” 50 C.F.R. 402.14(i)(1); 16 U.S.C.
§ 1536(b)(4)(C)(i). The “amount or extent” must be expressed in numerical form
if possible; the only way the Service may avoid expressing the amount of take as a
number is by: (1) showing that such a number cannot practicably be obtained, and
(2) specifying a surrogate that can provide a meaningful trigger for reinitiation of
consultation.
Here the Service “estimated small numbers of annual deterrence events each
year, and injury and/or death of no more than 1 polar bear over the life of the
project.” I-ER-92. The Service also stated that reinitiation “may be required if . . .
human-polar bear interactions result in injury and/or death of more than 1 polar
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bear over the life of the project [or] [n]ew information reveals effects of the action
that may affect listed species in a manner or to an extent not considered in this
opinion.” I-ER-94.
Thus, while the Service has specified the amount or extent of lethal take that
is allowable under the biological opinion, it has failed to specify the amount or
extent of the far more common form of take—nonlethal harassment. The
biological opinion clearly contemplates nonlethal harassment: Liberty may
“adversely affect polar bears through disturbance, an increase in polar-bear human
interactions, and habitat loss. A small number of polar bears may also be
adversely affected through disturbance or polar bear-human interactions which
may include intentional take.” I-ER-90. An incidental take statement that does not
account for, or provide a trigger for, the majority of expected takes is unlawful.
The incidental take statement here closely parallels the take statement struck
down in Natural Res. Def. Council, Inc. v. Evans, 232 F. Supp. 2d 1003, 1051
(N.D. Cal. 2002). The incidental take statement in NRDC did not estimate take but
instead deferred authorization until future letters of authorization had issued. Id. at
1048-49. The take statement set a reinitiation trigger of potentially lethal
harassment of one animal, with no reinitiation trigger for nonlethal harassment. Id.
at 1051. The court held that the incidental take statement violated the ESA:
At first blush, it may appear that by setting that trigger at
one animal, defendants satisfied the purpose of the
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[incidental take statement], even without attempting to
provide an actual estimate of the likely amount of the
incidental take. On closer inspection, however,
defendants’ limitation of the trigger to an animal taken
within the 2 km mitigation and buffer zone [for potentially
lethal harassment] defeats the purpose of the [incidental
take statement] and lacks a rational causal connection
because it excludes most of the takes that will occur.
Id. at 1051.
As in NRDC, the polar bear incidental take statement here is unlawful
because the Service has provided no numerical estimate for nonlethal take. Nor
can the Service rely on a surrogate because: (1) the Service does not—and
cannot—claim that it is unable to quantify the amount or extent of nonlethal take
that may result from the Liberty project, and (2) even if the Service had shown that
no numerical estimate could be obtained, it has not provided an adequate surrogate.
In order to rely on a surrogate, the Service must first establish that no
numerical limit can practicably be obtained. Ctr. for Biological Diversity v.
Salazar, 695 F.3d at 911-12. The Service has not even attempted to show that it
cannot provide a numerical limit on nonlethal take. Nor can it; the action at issue
here is a discrete, defined, site-specific project with a host of known impacts. IER-30-37 (description and maps of proposed action). The National Marine
Fisheries Service (“NMFS”)—the Service’s sister agency with jurisdiction over
most marine animals—acknowledged as much in its biological opinion analyzing
the impacts of Liberty on ESA-listed ice seals and bowhead whales. III-ER-48153

Case: 18-73400, 04/15/2019, ID: 11264714, DktEntry: 21, Page 65 of 119

82. NMFS’s biological opinion quantifies the total amount of take of these whales
and seals that will occur over the 25-year lifespan of Liberty, and the manner of
such takes (e.g., a mortality or harassment because of noise). III-ER-669.
The Service’s failure to show that specifying take numerically is not
practicable means that the Service also cannot rely on any findings in MMPA
authorizations. According to this Court, “[i]f the Service fails to establish that a
numerical measure is impracticable, then the ESA requires that the agency provide
a numerical limit in the [incidental take statement], even though Section
101(a)(5)(A) of the MMPA does not require it in the incidental take regulations
themselves.” Ctr. for Biological Diversity v. Salazar, 695 F.3d at 914 (upholding
MMPA-based surrogate when the Service established that specifying numerical
limits was impracticable because the Service was “dealing with . . . a dynamically
changing geographic area of about 90,000 square miles, [and] proposed oil and gas
activities without specific locations”). See also Natural Res. Def. Council, Inc. v.
Evans, 232 F. Supp. 2d 1003, 1048–49 (N.D. Cal. 2002) (holding unlawful a
biological opinion and incidental take statement because the “biological opinion
makes no attempt at all to estimate the incidental take of threatened or endangered
species, and seeks to defer estimating the incidental take until it reviews the annual
letters of authorization. . . . The biological opinion itself is required to contain an
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[incidental take statement] that ‘[s]pecifies the impact, i.e., the amount or extent, of
such incidental taking on the species.’ 50 C.F.R. § 402.14(i)(1).”).
Even if it had shown that it could not set a numerical limit on nonlethal take,
the only portion of the take statement that the Service might argue is a surrogate is
inadequate. A surrogate “must be able to perform the functions of a numerical
limitation by setting forth a ‘trigger’ that, when reached, results in an unacceptable
level of incidental take and requires the parties to re-initiate consultation.” Ctr. for
Biological Diversity v. Salazar, 695 F.3d at 912 (internal citations and quotation
marks omitted). The Service’s statement that it may reinitiate consultation if it
finds that the action “may affect listed species in a manner or to an extent not
considered in this opinion,” I-ER-94, does not set such a trigger. Because the
incidental take statement does not specify any “manner or extent” of nonlethal take
that it considers acceptable, no action can exceed it, and there is no trigger. This
surrogate is therefore impermissibly vague and unenforceable. See Arizona Cattle
Growers’ Ass’n, 273 F.3d at 1251 (holding unlawful an incidental take statement
condition stating that incidental take would be exceeded if “[e]cological conditions
do not improve under the proposed livestock management,” and defining what
improvement would entail).
In sum, the Service’s incidental take statement is unlawful because it does
not specify the amount or extent of take, as the ESA requires.
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IV.

THE BUREAU’S RELIANCE ON THE SERVICE’S FLAWED
BIOLOGICAL OPINION IS UNLAWFUL.
Section 7 of the ESA imposes a substantive duty on the Bureau to ensure

that the Liberty project is not likely to jeopardize the continued existence of any
listed species, or result in the destruction or adverse modification of critical habitat.
16 U.S.C. § 1536(a)(2); Ctr. for Biological Diversity, 698 F.3d at 1127. As the
Ninth Circuit has made clear, the Bureau “cannot meet its section 7 obligations by
relying on a Biological Opinion that is legally flawed. . . .” Ctr. for Biological
Diversity, 698 F.3d at 1127-28.
For all the above stated reasons, the biological opinion is unlawful. The
Bureau relied on the biological opinion within its record of decision authorizing
the Liberty Project. See, e.g, I-ER-15. “Accordingly, [the Bureau] violated its
substantive duty to ensure that its authorization of the Project would not jeopardize
the survival of [polar bears] or adversely modify the species’ critical habitat.” Ctr.
for Biological Diversity, 698 F.3d at 1128.
V.

THE COURT SHOULD VACATE THE LIBERTY PLAN AND
ASSOCIATED EIS AND POLAR BEAR BIOLOGICAL OPINION.
The normal remedy under the APA for an unlawful agency action is vacatur.

5 U.S.C. § 706(2)(A). See also Pollinator Stewardship Council v. EPA, 806 F.3d
520, 532 (9th Cir. 2015); Cal. Wilderness Coal. v. U.S. Dep’t of Energy, 631 F.3d
1072, 1095-96, 1106 (9th Cir. 2011). Because the Bureau approved the Liberty
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plan based on an arbitrary and unlawful EIS and biological opinion, this Court
should set aside the plan, EIS, and biological opinion. With regard to endangered
species, courts may not “strike a balance of equities” because “Congress has
spoken in the plainest of words, making it abundantly clear that the balance has
been struck in favor of affording endangered species the highest of priorities.”
Tenn. Valley Auth., 437 U.S. at 194; see also Cottonwood Envtl. Law Ctr. v. U.S.
Forest Serv., 789 F.3d 1075, 1090 (9th Cir. 2015) (“courts do not have discretion
to balance the parties’ competing interests in ESA cases”).
Although the Court retains discretion to remand without vacatur where
vacatur would cause harm to the environment, see, e.g., Pollinator Stewardship
Council, 806 F.3d at 532 (citing Idaho Farm Bureau Fed’n v. Babbitt, 58 F.3d
1392, 1405 (9th Cir. 1995)), or thwart the objective of the statute at issue, W. Oil &
Gas Ass’n v. EPA, 633 F.2d 803, 813 (9th Cir. 1980), there is no reason to depart
from the normal remedy of vacatur in this case. Cf. Cal. Cmtys. Against Toxics v.
EPA, 688 F.3d 989, 993-94 (9th Cir. 2012) (noting vacatur, denied in the case,
would result in “the use of diesel generators that pollute the air, the very danger the
Clean Air Act aims to prevent”). Vacating the Liberty plan would, if anything, be
environmentally beneficial. It would implement the purpose of NEPA to “help
public officials make decisions that are based on understanding of environmental
consequences, and take actions that protect, restore, and enhance the environment.”
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40 C.F.R. § 1500.1. And it would further the purposes of the ESA to provide a
“means whereby the ecosystems upon which endangered species and threatened
species depend may be conserved . . . [and] a program for the conservation of such
endangered species and threatened species . . .” 16 U.S.C. § 1531(b).
The deficiencies in the NEPA and ESA analyses are significant and go to the
heart of the Bureau’s decision to authorize the Liberty project and the Service’s
decision to authorize polar bear take. Proper analysis and disclosure about the
reasonably foreseeable climate impacts could lead the Bureau to reject the Liberty
project. Proper analysis of the effects on polar bears could have led the Service to
a different conclusion about whether Liberty will jeopardize polar bears or modify
their critical habitat. Vacatur of the agencies’ decisions will preserve the full
opportunity for them to choose among alternatives, as is contemplated by NEPA.
40 C.F.R. § 1500.2; Massachusetts v. Watt, 716 F.2d 946, 952 (1st Cir. 1983)
(Breyer, J.) (“[W]hen a decision to which NEPA obligations attach is made
without the informed environmental consideration that NEPA requires, the harm
that NEPA intends to prevent has been suffered.”).
CONCLUSION
The Bureau’s NEPA analysis supporting its approval of the Liberty plan was
arbitrary and unlawful. The Service’s polar bear biological opinion and incidental
take statement supporting the Liberty plan, and the Bureau’s reliance on the
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Service’s opinion, were arbitrary and unlawful. Petitioners therefore request that
this Court vacate the Liberty record of decision, environmental impact statement,
and polar bear biological opinion.
Respectfully submitted this 15th day of April, 2019.
s/ Rebecca Noblin
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9th Cir. Case Number: 18-73400
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[ ] I am unaware of any related cases currently pending in this court other than the
case(s) identified in the initial brief(s) filed by the other party or parties.
[ ] I am aware of one or more related cases currently pending in this court. The case
number and name of each related case and its relationship to this case are:
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[ ] complies with the length limit designated by court order dated _____________.
[ ] is accompanied by a motion to file a longer brief pursuant to Cir. R. 32-2(a).
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5 U.S.C.A. § 706
§ 706. Scope of review
To the extent necessary to decision and when presented, the reviewing court shall
decide all relevant questions of law, interpret constitutional and statutory provisions,
and determine the meaning or applicability of the terms of an agency action. The
reviewing court shall-...
(2) hold unlawful and set aside agency action, findings, and conclusions found to
be-(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law;
....
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16 U.S.C.A. § 1371
§ 1371. Moratorium on taking and importing marine mammals and marine
mammal products
Effective: August 13, 2018
(a) Imposition; exceptions

There shall be a moratorium on the taking and importation of marine mammals and
marine mammal products, commencing on the effective date of this chapter, during
which time no permit may be issued for the taking of any marine mammal and no
marine mammal or marine mammal product may be imported into the United States
except in the following cases:
...
(5)(A)(i) Except as provided by clause (ii), upon request therefor by citizens of the
United States who engage in a specified activity (other than commercial fishing)
within a specified geographical region, the Secretary shall allow, during periods of
not more than five consecutive years each, the incidental, but not intentional, taking
by citizens while engaging in that activity within that region of small numbers of
marine mammals of a species or population stock if the Secretary, after notice (in
the Federal Register and in newspapers of general circulation, and through
appropriate electronic media, in the coastal areas that may be affected by such
activity) and opportunity for public comment-(I) finds that the total of such taking during each five-year (or less) period
concerned will have a negligible impact on such species or stock and will not
have an unmitigable adverse impact on the availability of such species or stock
for taking for subsistence uses pursuant to subsection (b) or section 1379(f) of
this title or, in the case of a cooperative agreement under both this chapter and
the Whaling Convention Act of 1949, pursuant to section 1382(c) of this title;
and
(II) prescribes regulations setting forth-(aa) permissible methods of taking pursuant to such activity, and other means
of effecting the least practicable adverse impact on such species or stock and
its habitat, paying particular attention to rookeries, mating grounds, and areas
A-2
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of similar significance, and on the availability of such species or stock for
subsistence uses; and
(bb) requirements pertaining to the monitoring and reporting of such taking.
(ii) In the case of a military readiness activity (as defined in section 315(f) of the
Bob Stump National Defense Authorization Act for Fiscal Year 2003 (Public Law
107-314; 16 U.S.C. 703 note), clause (i) shall be applied-(I) in the matter preceding clause (I), by substituting ‘seven consecutive years’
for ‘five consecutive years’; and
(II) in clause (I), by substituting ‘seven-year’ for ‘five-year’.”.
(iii) For a military readiness activity (as defined in section 315(f) of Public Law
107-314; 16 U.S.C. 703 note), a determination of “least practicable adverse impact
on such species or stock” under clause (i)(II)(aa) shall include consideration of
personnel safety, practicality of implementation, and impact on the effectiveness
of the military readiness activity. Before making the required determination, the
Secretary shall consult with the Department of Defense regarding personnel safety,
practicality of implementation, and impact on the effectiveness of the military
readiness activity.
(iv) Notwithstanding clause (i), for any authorization affecting a military
readiness activity (as defined in section 315(f) of Public Law 107-314; 16 U.S.C.
703 note), the Secretary shall publish the notice required by such clause only in
the Federal Register.
....
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16 U.S.C.A. § 1531
§ 1531. Congressional findings and declaration of purposes and policy
...
(b) Purposes
The purposes of this chapter are to provide a means whereby the ecosystems upon
which endangered species and threatened species depend may be conserved, to
provide a program for the conservation of such endangered species and threatened
species, and to take such steps as may be appropriate to achieve the purposes of the
treaties and conventions set forth in subsection (a) of this section.
....
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16 U.S.C.A. § 1532
§ 1532. Definitions
For the purposes of this chapter-...
(19) The term “take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or to attempt to engage in any such conduct.
....

A-5

Case: 18-73400, 04/15/2019, ID: 11264714, DktEntry: 21, Page 81 of 119

16 U.S.C.A. § 1536
§ 1536. Interagency cooperation
(a) Federal agency actions and consultations
...
(2) Each Federal agency shall, in consultation with and with the assistance of the
Secretary, insure that any action authorized, funded, or carried out by such agency
(hereinafter in this section referred to as an “agency action”) is not likely to
jeopardize the continued existence of any endangered species or threatened species
or result in the destruction or adverse modification of habitat of such species which
is determined by the Secretary, after consultation as appropriate with affected States,
to be critical, unless such agency has been granted an exemption for such action by
the Committee pursuant to subsection (h) of this section. In fulfilling the
requirements of this paragraph each agency shall use the best scientific and
commercial data available.
...
(b) Opinion of Secretary
...
(4) If after consultation under subsection (a)(2), the Secretary concludes that-(A) the agency action will not violate such subsection, or offers reasonable and
prudent alternatives which the Secretary believes would not violate such
subsection;
(B) the taking of an endangered species or a threatened species incidental to the
agency action will not violate such subsection; and
(C) if an endangered species or threatened species of a marine mammal is
involved, the taking is authorized pursuant to section 1371(a)(5) of this title;
the Secretary shall provide the Federal agency and the applicant concerned, if any,
with a written statement that-(i) specifies the impact of such incidental taking on the species,
(ii) specifies those reasonable and prudent measures that the Secretary considers
A-6
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necessary or appropriate to minimize such impact,
(iii) in the case of marine mammals, specifies those measures that are necessary
to comply with section 1371(a)(5) of this title with regard to such taking, and
(iv) sets forth the terms and conditions (including, but not limited to, reporting
requirements) that must be complied with by the Federal agency or applicant (if
any), or both, to implement the measures specified under clauses (ii) and (iii).
...
(o) Exemption as providing exception on taking of endangered species
Notwithstanding sections 1533(d) and 1538(a)(1)(B) and (C) of this title, sections
1371 and 1372 of this title, or any regulation promulgated to implement any such
section-(1) any action for which an exemption is granted under subsection (h) shall not be
considered to be a taking of any endangered species or threatened species with
respect to any activity which is necessary to carry out such action; and
(2) any taking that is in compliance with the terms and conditions specified in a
written statement provided under subsection (b)(4)(iv) shall not be considered to
be a prohibited taking of the species concerned.
....
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16 U.S.C.A. § 1538
§ 1538. Prohibited acts
(a) Generally
(1) Except as provided in sections 1535(g)(2) and 1539 of this title, with respect to
any endangered species of fish or wildlife listed pursuant to section 1533 of this title
it is unlawful for any person subject to the jurisdiction of the United States to-(A) import any such species into, or export any such species from the United
States;
(B) take any such species within the United States or the territorial sea of the
United States;
(C) take any such species upon the high seas;
(D) possess, sell, deliver, carry, transport, or ship, by any means whatsoever, any
such species taken in violation of subparagraphs (B) and (C);
(E) deliver, receive, carry, transport, or ship in interstate or foreign commerce, by
any means whatsoever and in the course of a commercial activity, any such
species;
(F) sell or offer for sale in interstate or foreign commerce any such species; or
(G) violate any regulation pertaining to such species or to any threatened species
of fish or wildlife listed pursuant to section 1533 of this title and promulgated by
the Secretary pursuant to authority provided by this chapter.
....
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16 U.S.C.A. § 1540
§ 1540. Penalties and enforcement
Effective: May 13, 2002
...
(g) Citizen suits
(1) Except as provided in paragraph (2) of this subsection any person may
commence a civil suit on his own behalf-(A) to enjoin any person, including the United States and any other governmental
instrumentality or agency (to the extent permitted by the eleventh amendment to
the Constitution), who is alleged to be in violation of any provision of this chapter
or regulation issued under the authority thereof; or . . . .
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42 U.S.C.A. § 4332
§ 4332. Cooperation of agencies; reports; availability of information;
recommendations; international and national coordination of efforts
The Congress authorizes and directs that, to the fullest extent possible: (1) the
policies, regulations, and public laws of the United States shall be interpreted and
administered in accordance with the policies set forth in this chapter, and (2) all
agencies of the Federal Government shall-...
(C) include in every recommendation or report on proposals for legislation and
other major Federal actions significantly affecting the quality of the human
environment, a detailed statement by the responsible official on-(i) the environmental impact of the proposed action . . . .

A-10

Case: 18-73400, 04/15/2019, ID: 11264714, DktEntry: 21, Page 86 of 119

43 U.S.C.A. § 1349
§ 1349. Citizens suits, jurisdiction and judicial review
...
(c) Review of Secretary’s approval of leasing program; review of approval,
modification or disapproval of exploration or production plan; persons who
may seek review; scope of review; certiorari to Supreme Court
...
(2) Any action of the Secretary to approve, require modification of, or disapprove
any exploration plan or any development and production plan under this subchapter
shall be subject to judicial review only in a United States court of appeals for a circuit
in which an affected State is located.
(3) The judicial review specified in paragraphs (1) and (2) of this subsection shall
be available only to a person who (A) participated in the administrative proceedings
related to the actions specified in such paragraphs, (B) is adversely affected or
aggrieved by such action, (C) files a petition for review of the Secretary’s action
within sixty days after the date of such action, and (D) promptly transmits copies of
the petition to the Secretary and to the Attorney General.
....
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40 C.F.R. § 1500.1
§ 1500.1 Purpose.
(a) The National Environmental Policy Act (NEPA) is our basic national charter for
protection of the environment. It establishes policy, sets goals (section 101), and
provides means (section 102) for carrying out the policy. Section 102(2) contains
“action-forcing” provisions to make sure that federal agencies act according to the
letter and spirit of the Act. The regulations that follow implement section 102(2).
Their purpose is to tell federal agencies what they must do to comply with the
procedures and achieve the goals of the Act. The President, the federal agencies, and
the courts share responsibility for enforcing the Act so as to achieve the substantive
requirements of section 101.
(b) NEPA procedures must insure that environmental information is available to
public officials and citizens before decisions are made and before actions are taken.
The information must be of high quality. Accurate scientific analysis, expert agency
comments, and public scrutiny are essential to implementing NEPA. Most
important, NEPA documents must concentrate on the issues that are truly significant
to the action in question, rather than amassing needless detail.
(c) Ultimately, of course, it is not better documents but better decisions that count.
NEPA’s purpose is not to generate paperwork—even excellent paperwork—but to
foster excellent action. The NEPA process is intended to help public officials make
decisions that are based on understanding of environmental consequences, and take
actions that protect, restore, and enhance the environment. These regulations provide
the direction to achieve this purpose.
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40 C.F.R. § 1500.2
§ 1500.2 Policy.
Federal agencies shall to the fullest extent possible:
(a) Interpret and administer the policies, regulations, and public laws of the United
States in accordance with the policies set forth in the Act and in these regulations.
(b) Implement procedures to make the NEPA process more useful to
decisionmakers and the public; to reduce paperwork and the accumulation of
extraneous background data; and to emphasize real environmental issues and
alternatives. Environmental impact statements shall be concise, clear, and to the
point, and shall be supported by evidence that agencies have made the necessary
environmental analyses.
(c) Integrate the requirements of NEPA with other planning and environmental
review procedures required by law or by agency practice so that all such procedures
run concurrently rather than consecutively.
(d) Encourage and facilitate public involvement in decisions which affect the
quality of the human environment.
(e) Use the NEPA process to identify and assess the reasonable alternatives to
proposed actions that will avoid or minimize adverse effects of these actions upon
the quality of the human environment.
(f) Use all practicable means, consistent with the requirements of the Act and other
essential considerations of national policy, to restore and enhance the quality of the
human environment and avoid or minimize any possible adverse effects of their
actions upon the quality of the human environment.
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40 C.F.R. § 1502.14
§ 1502.14 Alternatives including the proposed action.
This section is the heart of the environmental impact statement. Based on the
information and analysis presented in the sections on the Affected Environment (§
1502.15) and the Environmental Consequences (§ 1502.16), it should present the
environmental impacts of the proposal and the alternatives in comparative form, thus
sharply defining the issues and providing a clear basis for choice among options by
the decisionmaker and the public. In this section agencies shall:
(a) Rigorously explore and objectively evaluate all reasonable alternatives, and for
alternatives which were eliminated from detailed study, briefly discuss the reasons
for their having been eliminated.
(b) Devote substantial treatment to each alternative considered in detail including
the proposed action so that reviewers may evaluate their comparative merits.
(c) Include reasonable alternatives not within the jurisdiction of the lead agency.
(d) Include the alternative of no action.
(e) Identify the agency’s preferred alternative or alternatives, if one or more exists,
in the draft statement and identify such alternative in the final statement unless
another law prohibits the expression of such a preference.
(f) Include appropriate mitigation measures not already included in the proposed
action or alternatives.
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50 C.F.R. § 17.31
§ 17.31 Prohibitions.
Effective: March 4, 2005
(a) Except as provided in subpart A of this part, or in a permit issued under this
subpart, all of the provisions in § 17.21 shall apply to threatened wildlife, except §
17.21(c)(5).
(b) In addition to any other provisions of this part 17, any employee or agent of the
Service, of the National Marine Fisheries Service, or of a State conservation agency
which is operating a conservation program pursuant to the terms of a Cooperative
Agreement with the Service in accordance with section 6(c) of the Act, who is
designated by his agency for such purposes, may, when acting in the course of his
official duties, take those threatened species of wildlife which are covered by an
approved cooperative agreement to carry out conservation programs.
(c) Whenever a special rule in §§ 17.40 to 17.48 applies to a threatened species,
none of the provisions of paragraphs (a) and (b) of this section will apply. The special
rule will contain all the applicable prohibitions and exceptions.
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50 C.F.R. § 17.40
§ 17.40 Special rules—mammals.
Effective: September 6, 2017
...
(q) Polar bear (Ursus maritimus).
(1) Except as noted in paragraphs (q)(2) and (4) of this section, all prohibitions
and provisions of §§ 17.31 and 17.32 of this part apply to the polar bear.
(2) None of the prohibitions in § 17.31 of this part apply to any activity that is
authorized or exempted under the Marine Mammal Protection Act (MMPA) (16
U.S.C. 1361 et seq.), the Convention on International Trade in Endangered
Species of Wild Fauna and Flora (CITES) (27 U.S.T. 1087), or both, provided
that the person carrying out the activity has complied with all terms and
conditions that apply to that activity under the provisions of the MMPA and
CITES and their implementing regulations.
(3) All applicable provisions of 50 CFR parts 14, 18, and 23 must be met.
(4) None of the prohibitions in § 17.31of this part apply to any taking of polar
bears that is incidental to, but not the purpose of, carrying out an otherwise lawful
activity within the United States, except for any incidental taking caused by
activities in areas subject to the jurisdiction or sovereign rights of the United
States within the current range of the polar bear.
....
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50 C.F.R. § 18.27
§ 18.27 Regulations governing small takes of marine mammals incidental to
specified activities.
Effective: July 29, 2014
(a) Purpose of regulations. The regulations in this section implement Section
101(a)(5) of the Marine Mammal Protection Act of 1972, as amended, 16 U.S.C.
1371(a)(5), which provides a mechanism for allowing, upon request, during periods
of not more than five consecutive years each, the incidental, but not intentional,
taking of small numbers of marine mammals by U.S. citizens who engage in a
specified activity (other than commercial fishing) within a specified geographical
region.
(b) Scope of regulations. The taking of small numbers of marine mammals under
section 101(a)(5) of the Marine Mammal Protection Act may be allowed only if the
Director of the Fish and Wildlife Service (1) finds, based on the best scientific
evidence available, that the total taking during the specified time period will have a
negligible impact on the species or stock and will not have an unmitigable adverse
impact on the availability of the species or stock for subsistence uses; (2) prescribes
regulations setting forth permissible methods of taking and other means of effecting
the least practicable adverse impact on the species and its habitat and on the
availability of the species for subsistence uses, paying particular attention to
rookeries, mating grounds, and areas of similar significance; and (3) prescribes
regulations pertaining to the monitoring and reporting of such taking.
Note: The information collection requirement contained in this § 18.27 has been
approved by the Office of Management and Budget under 44 U.S.C. 3501 et seq.
and assigned clearance No. 1018–0070. The information is being collected to
describe the activity proposed and estimate the cumulative impacts of potential
takings by all persons conducting the activity. The information will be used to
evaluate the application and determine whether to issue Specific Regulations and,
subsequently, Letters of Authorization. Response is required to obtain a benefit.
The public reporting burden from this requirement is estimated to vary from 2 to 200
hours per response with an average of 10 hours per response including time for
reviewing instructions, gathering and maintaining data, and completing and
reviewing applications for specific regulations and Letters of Authorization. Direct
comments regarding the burden estimate or any other aspect of this requirement to
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the Service’s Information Collection Clearance Officer at the address provided at 50
CFR 2.1(b).
(c) Definitions. In addition to definitions contained in the Act and in 50 CFR 18.3
and unless the context otherwise requires, in this section:
Citizens of the United States and U.S. citizens mean individual U.S. citizens or any
corporation or similar entity if it is organized under the laws of the United States or
any governmental unit defined in 16 U.S.C. 1362(13). U.S. Federal, State and local
government agencies shall also constitute citizens of the United States for purposes
of this section.
Incidental, but not intentional, taking means takings which are infrequent,
unavoidable, or accidental. It does not mean that the taking must be unexpected.
(Complete definition of take is contained in 50 CFR 18.3.)
Negligible impact is an impact resulting from the specified activity that cannot be
reasonably expected to, and is not reasonably likely to, adversely affect the species
or stock through effects on annual rates of recruitment or survival.
Small numbers means a portion of a marine mammal species or stock whose taking
would have a negligible impact on that species or stock.
Specified activity means any activity, other than commercial fishing, which takes
place in a specified geographical region and potentially involves the taking of small
numbers of marine mammals. The specified activity and specified geographical
region should be identified so that the anticipated effects on marine mammals will
be substantially similar.
Specified geographical region means an area within which a specified activity is
conducted and which has similar biogeographic characteristics.
Unmitigable adverse impact means an impact resulting from the specified activity
(1) that is likely to reduce the availability of the species to a level insufficient for a
harvest to meet subsistence needs by (i) causing the marine mammals to abandon or
avoid hunting areas, (ii) directly displacing subsistence users, or (iii) placing
physical barriers between the marine mammals and the subsistence hunters; and (2)
that cannot be sufficiently mitigated by other measures to increase the availability
of marine mammals to allow subsistence needs to be met.
(d) Submission of requests.
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1) In order for the Fish and Wildlife Service to consider allowing the taking by
U.S. citizens of small numbers of marine mammals incidental to a specified
activity, a written request must be submitted to the Director, U.S. Fish and
Wildlife Service, Department of the Interior, Washington, DC 20240. Requests
shall include the following information on the activity as a whole, which
includes, but is not limited to, an assessment of total impacts by all persons
conducting the activity:
(i) A description of the specific activity or class of activities that can be expected
to result in incidental taking of marine mammals;
(ii) The dates and duration of such activity and the specific geographical region
where it will occur;
(iii) Based upon the best available scientific information;
(A) An estimate of the species and numbers of marine mammals likely to be
taken by age, sex, and reproductive conditions, and the type of taking (e.g.,
disturbance by sound, injury or death resulting from collision, etc.) and the
number of times such taking is likely to occur;
(B) A description of the status, distribution, and seasonal distribution (when
applicable) of the affected species or stocks likely to be affected by such
activities;
(C) The anticipated impact of the activity upon the species or stocks;
(D) The anticipated impact of the activity on the availability of the species
or stocks for subsistence uses;
(iv) The anticipated impact of the activity upon the habitat of the marine
mammal populations and the likelihood of restoration of the affected habitat;
(v) The anticipated impact of the loss or modification of the habitat on the
marine mammal population involved;
(vi) The availability and feasibility (economic and technological) of equipment,
methods, and manner of conducting such activity or other means of effecting the
least practicable adverse impact upon the affected species or stocks, their habitat,
and, where relevant, on their availability for subsistence uses, paying particular
attention to rookeries, mating grounds, and areas of similar significance (The
applicant and those conducting the specified activity and the affected subsistence
users are encouraged to develop mutually agreeable mitigating measures that will
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meet the needs of subsistence users.);
(vii) Suggested means of accomplishing the necessary monitoring and reporting
which will result in increased knowledge of the species through an analysis of
the level of taking or impacts and suggested means of minimizing burdens by
coordinating such reporting requirements with other schemes already applicable
to persons conducting such activity; and
(viii) Suggested means of learning of, encouraging, and coordinating research
opportunities, plans and activities relating to reducing such incidental taking
from such specified activities, and evaluating its effects.
(2) The Director shall determine the adequacy and completeness of a request,
and if found to be adequate, will invite information, suggestions, and comments
on the preliminary finding of negligible impact and on the proposed specific
regulations through notice in the Federal Register, newspapers of general
circulation, and appropriate electronic media in the coastal areas that may be
affected by such activity. All information and suggestions will be considered by
the Fish and Wildlife Service in developing final findings and effective specific
regulations.
(3) The Director shall evaluate each request to determine, based on the best
available scientific evidence, whether the total taking will have a negligible
impact on the species or stock and, where appropriate, will not have an
unmitigable adverse impact on the availability of such species or stock for
subsistence uses. If the Director finds that mitigating measures would render the
impact of the specified activity negligible when it would not otherwise satisfy
that requirement, the Director may make a finding of negligible impact subject
to such mitigating measures being successfully implemented. Any preliminary
findings of “negligible impact” and “no unmitigable adverse impact” shall be
proposed for public comment along with the proposed specific regulations.
(4) If the Director cannot make a finding that the total taking will have a
negligible impact in the species or stock or will not have an unmitigable adverse
impact on the availability of such species or stock for subsistence uses, the
Director shall publish in the Federal Register the negative finding along with the
basis for denying the request.
(e) Specific regulations.
(1) Specific regulations will be established for each allowed activity which set
forth
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(i) permissible methods of taking,
(ii) means of effecting the least practicable adverse impact on the species and
its habitat and on the availability of the species for subsistence uses, and
(iii) requirements for monitoring and reporting.
(2) Regulations will be established based on the best available scientific
information. As new information is developed, through monitoring, reporting, or
research, the regulations may be modified, in whole or part, after notice and
opportunity for public review.
(f) Letters of Authorization.
(1) A Letter of Authorization, which may be issued only to U.S. citizens, is
required to conduct activities pursuant to any specific regulations established.
Requests for Letters of Authorization shall be submitted to the Director, U.S.
Fish and Wildlife Service, Department of the Interior, Washington, DC 20240.
The information to be submitted in a request may be obtained by writing the
Director. Once specific regulations are effective, the Service will to the
maximum extent possible, process subsequent applications for Letters of
Authorization within 30 days after receipt of the application by the Service.
(2) Issuance of a Letter of Authorization will be based on a determination that
the level of taking will be consistent with the findings made for the total taking
allowable under the specific regulations.
(3) Notice of issuance of all Letters of Authorization will be published in the
Federal Register within 30 days of issuance.
(4) Letters of Authorization will specify the period of validity and any additional
terms and conditions appropriate for the specific request.
(5) Letters of Authorization shall be withdrawn or suspended, either on an
individual or class basis, as appropriate, if, after notice and opportunity for public
comment, the Director determines: (i) The regulations prescribed are not being
substantially complied with, or (ii) the taking allowed is having, or may have,
more than a negligible impact on the species or stock, or where relevant, an
unmitigable adverse impact on the availability of the species or stock for
subsistence uses.
(6) The requirement for notice and opportunity for public review in paragraph
(f)(5) of this section shall not apply if the Director determines that an emergency
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exists which poses a significant risk to the well-being of the species or stocks of
marine mammals concerned.
(7) A violation of any of the terms and conditions of a Letter of Authorization
or of the specific regulations may subject the Holder and/or any individual who
is operating under the authority of the Holder’s Letter of Authorization to
penalties provided in the Marine Mammal Protection Act of 1972 (16 U.S.C.
1361–1407).
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50 C.F.R. § 18.121
§ 18.121 Specified activities covered by this subpart.
Effective: August 5, 2016
Regulations in this subpart apply to the nonlethal incidental, but not intentional, take
of small numbers of polar bear and Pacific walrus by U.S. citizens while engaged in
oil and gas exploration, development, production, and/or other substantially similar
activities in the Beaufort Sea and adjacent northern coast of Alaska. “U.S. citizens”
is defined in 50 CFR 18.27(c). The term “small numbers” is also defined in 50 CFR
18.27(c), however, we do not rely on that definition here as it conflates “small
numbers” with “negligible impacts.” Regulations in this subpart rely on a small
numbers determination where we estimated the likely number of takes of polar bears
and Pacific walruses during the specified activities, and evaluated if that take is small
relative to the size of the population or stock.
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50 C.F.R. § 18.122
§ 18.122 Specified geographic region where this subpart applies.
Effective: August 5, 2016
This subpart applies to the specified geographic region that encompasses all
Beaufort Sea waters east of a north-south line through Point Barrow, Alaska
(71°23’29” N., -156°28’30” W., BGN 1944), and approximately 322 kilometers
(km) (2̃00 miles (mi)) north of Point Barrow, including all Alaska State waters and
Outer Continental Shelf (OCS) waters, and east of that line to the Canadian border.
(a) The offshore boundary of the Beaufort Sea incidental take regulations (ITR)
region will match the boundary of the Bureau of Ocean Energy Management
(BOEM) Beaufort Sea Planning area, approximately 322 km (2̃00 mi) offshore. The
onshore region is the same north/south line at Barrow, 40.2 km (25 mi) inland and
east to the Canning River.
(b) The Arctic National Wildlife Refuge is not included in the Beaufort Sea ITR
region. Figure 1 shows the area where this subpart applies.
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50 C.F.R. § 18.123
§ 18.123 Dates this subpart is in effect.
Regulations in this subpart are effective from August 5, 2016, through August 5,
2021, for year-round oil and gas exploration, development, production and other
substantially similar activities.
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50 C.F.R. § 18.124
§ 18.124 Procedure to obtain a Letter of Authorization (LOA).
Effective: August 5, 2016
(a) An applicant must be a U.S. citizen as defined in § 18.27(c).
(b) If an applicant proposes to conduct oil and gas industry exploration,
development, production, and/or other substantially similar activity in the Beaufort
Sea ITR region described in § 18.122 that may cause the taking of Pacific walruses
and/or polar bears and wants nonlethal incidental take authorization under the
regulations in this subpart J, the applicant must apply for an LOA. The applicant
must submit the request for authorization to the Service’s Alaska Region Marine
Mammals Management Office (see § 2.2 for address) at least 90 days prior to the
start of the activity.
(c) The request for an LOA must include the following information and must
comply with the requirements set forth in § 18.128:
(1) A plan of operations that describes in detail the activity (e.g., type of project,
methods, and types and numbers of equipment and personnel, etc.), the dates and
duration of the activity, and the specific locations of and areas affected by the
activity.
(2) A site-specific marine mammal monitoring and mitigation plan to monitor
and mitigate the effects of the activity on Pacific walruses and polar bears.
(3) A site-specific Pacific walrus and polar bear safety, awareness, and
interaction plan. The plan for each activity and location will detail the policies
and procedures that will provide for the safety and awareness of personnel, avoid
interactions with Pacific walruses and polar bears, and minimize impacts to these
animals.
(4) A Plan of Cooperation (POC) to mitigate potential conflicts between the
activity and subsistence hunting, where relevant. Applicants must provide
documentation of communication with potentially affected subsistence
communities along the Beaufort Sea coast (i.e., Kaktovik, Nuiqsut, and Barrow)
and appropriate subsistence user organizations (i.e., the Eskimo Walrus
Commission or North Slope Borough) to discuss the location, timing, and methods
of activities and identify and mitigate any potential conflicts with subsistence
walrus and polar bear hunting activities. Applicants must specifically inquire of
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relevant communities and organizations if the activity will interfere with the
availability of Pacific walruses and/or polar bears for the subsistence use of those
groups. Applications for Letters of Authorization must include documentation of
all consultations with potentially affected user groups. Documentation must
include a summary of any concerns identified by community members and hunter
organizations, and the applicant’s responses to identified concerns.
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50 C.F.R. § 18.125
§ 18.125 How the Service will evaluate a request for a Letter of
Authorization (LOA).
Effective: August 5, 2016
(a) We will evaluate each request for an LOA based on the specific activity and the
specific geographic location. We will determine whether the level of activity
identified in the request exceeds that analyzed by us in considering the number of
animals likely to be taken and evaluating whether there will be a negligible impact
on the species or an adverse impact on the availability of the species for subsistence
uses. If the level of activity is greater, we will reevaluate our findings to determine
if those findings continue to be appropriate based on the greater level of activity that
the applicant has requested. Depending on the results of the evaluation, we may grant
the authorization, add further conditions, or deny the authorization.
(b) In accordance with § 18.27(f)(5), we will make decisions concerning
withdrawals of an LOA, either on an individual or class basis, only after notice and
opportunity for public comment.
(c) The requirement for notice and public comment in paragraph (b) of this section
will not apply should we determine that an emergency exists that poses a significant
risk to the well-being of the species or stocks of polar bears or Pacific walruses.
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50 C.F.R. § 18.126
§ 18.126 Authorized take allowed under a Letter of Authorization (LOA).
Effective: August 5, 2016
(a) An LOA allows for the nonlethal, non-injurious, incidental, but not intentional
take by Level B harassment, as defined in § 18.3 and under section 3 of the Marine
Mammal Protection Act (16 U.S.C. 1371 et seq.), of Pacific walruses and/or polar
bears while conducting oil and gas industry exploration, development, production,
and/or other substantially similar activities within the Beaufort Sea ITR region
described in § 18.122.
(b) Each LOA will identify terms and conditions for each activity and location.
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50 C.F.R. § 18.127
§ 18.127 Prohibited take under a Letter of Authorization (LOA).
Effective: August 5, 2016
Except as otherwise provided in this subpart, prohibited taking is described in §
18.11 as well as:
(a) Intentional take, Level A harassment, as defined in section 3 of the Marine
Mammal Protection Act (16 U.S.C. 1371 et seq.), and lethal incidental take of polar
bears or Pacific walruses; and
(b) Any take that fails to comply with this subpart or with the terms and conditions
of an LOA.
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50 C.F.R. § 18.128
§ 18.128 Mitigation, monitoring, and reporting requirements.
Effective: August 5, 2016
(a) Mitigation measures for all Letters of Authorization (LOAs). Holders of an LOA
must implement policies and procedures to conduct activities in a manner that
minimizes to the greatest extent practicable adverse impacts on Pacific walruses
and/or polar bears, their habitat, and the availability of these marine mammals for
subsistence uses. Adaptive management practices, such as temporal or spatial
activity restrictions in response to the presence of marine mammals in a particular
place or time or the occurrence of Pacific walruses and/or polar bears engaged in a
biologically significant activity (e.g., resting, feeding, denning, or nursing, among
others) must be used to avoid interactions with and minimize impacts to these
animals and their availability for subsistence uses.
(1) All holders of an LOA must:
(i) Cooperate with the Service’s Marine Mammals Management Office and
other designated Federal, State, and local agencies to monitor and mitigate the
impacts of oil and gas industry activities on Pacific walruses and polar bears.
(ii) Designate trained and qualified personnel to monitor for the presence of
Pacific walruses and polar bears, initiate mitigation measures, and monitor,
record, and report the effects of oil and gas industry activities on Pacific walruses
and/or polar bears.
(iii) Have an approved Pacific walrus and polar bear safety, awareness, and
interaction plan on file with the Service’s Marine Mammals Management Office
and onsite, and provide polar bear awareness training to certain personnel.
Interaction plans must include:
(A) The type of activity and where and when the activity will occur (i.e., a
summary of the plan of operation);
(B) A food, waste, and other “bear attractants” management plan;
(C) Personnel training policies, procedures, and materials;
(D) Site-specific walrus and polar bear interaction risk evaluation and
mitigation measures;
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(E) Walrus and polar bear avoidance and encounter procedures; and
(F) Walrus and polar bear observation and reporting procedures.
(2) All applicants for an LOA must contact affected subsistence communities
and hunter organizations to discuss potential conflicts caused by the activities
and provide the Service documentation of communications as described in §
18.124.
(b) Mitigation measures for onshore activities. Holders of an LOA must undertake
the following activities to limit disturbance around known polar bear dens:
(1) Attempt to locate polar bear dens. Holders of an LOA seeking to carry out
onshore activities in known or suspected polar bear denning habitat during the
denning season (November–April) must make efforts to locate occupied polar
bear dens within and near areas of operation, utilizing appropriate tools, such as
forward-looking infrared (FLIR) imagery and/or polar bear scent-trained dogs.
All observed or suspected polar bear dens must be reported to the Service prior
to the initiation of activities.
(2) Observe the exclusion zone around known polar bear dens. Operators must
observe a 1.6–km (1–mi) operational exclusion zone around all known polar bear
dens during the denning season (November–April, or until the female and cubs
leave the areas). Should previously unknown occupied dens be discovered within
1 mi of activities, work must cease and the Service contacted for guidance. The
Service will evaluate these instances on a case-by-case basis to determine the
appropriate action. Potential actions may range from cessation or modification
of work to conducting additional monitoring, and the holder of the authorization
must comply with any additional measures specified.
(3) Use the den habitat map developed by the USGS. A map of potential coastal
polar
bear
denning
habitat
can
be
found
at:
http://alaska.usgs.gov/science/biology/polar_bears/denning.html. This measure
ensures that the location of potential polar bear dens is considered when
conducting activities in the coastal areas of the Beaufort Sea.
(4) Polar bear den restrictions. Restrict the timing of the activity to limit
disturbance around dens.
(c) Mitigation measures for operational and support vessels.
(1) Operational and support vessels must be staffed with dedicated marine
mammal observers to alert crew of the presence of walruses and polar bears and
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initiate adaptive mitigation responses.
(2) At all times, vessels must maintain the maximum distance possible from
concentrations of walruses or polar bears. Under no circumstances, other than an
emergency, should any vessel approach within an 805–m (0.5–mi) radius of
walruses or polar bears observed on land or ice.
(3) Vessel operators must take every precaution to avoid harassment of
concentrations of feeding walruses when a vessel is operating near these animals.
Vessels should reduce speed and maintain a minimum 805–m (0.5–mi)
operational exclusion zone around feeding walrus groups. Vessels may not be
operated in such a way as to separate members of a group of walruses from other
members of the group. When weather conditions require, such as when visibility
drops, vessels should adjust speed accordingly to avoid the likelihood of injury
to walruses.
(4) Vessels bound for the Beaufort Sea ITR Region may not transit through the
Chukchi Sea prior to July 1. This operating condition is intended to allow
walruses the opportunity to move through the Bering Strait and disperse from the
confines of the spring lead system into the Chukchi Sea with minimal
disturbance. It is also intended to minimize vessel impacts upon the availability
of walruses for Alaska Native subsistence hunters. Exemption waivers to this
operating condition may be issued by the Service on a case-by-case basis, based
upon a review of seasonal ice conditions and available information on walrus
and polar bear distributions in the area of interest.
(5) All vessels must avoid areas of active or anticipated walrus or polar bear
subsistence hunting activity as determined through community consultations.
(6) In association with marine activities, we may require trained marine
mammal monitors on the site of the activity or on board drill ships, drill rigs,
aircraft, icebreakers, or other support vessels or vehicles to monitor the impacts
of Industry’s activity on polar bear and Pacific walruses.
(d) Mitigation measures for aircraft.
(1) Operators of support aircraft should, at all times, conduct their activities at
the maximum distance possible from concentrations of walruses or polar bears.
(2) Under no circumstances, other than an emergency, should aircraft operate at
an altitude lower than 457 m (1,500 ft) within 805 m (0.5 mi) of walruses or polar
bears observed on ice or land. Helicopters may not hover or circle above such
areas or within 805 m (0.5 mile) of such areas. When weather conditions do not
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allow a 457–m (1,500–ft) flying altitude, such as during severe storms or when
cloud cover is low, aircraft may be operated below this altitude. However, when
weather conditions necessitate operation of aircraft at altitudes below 457 m
(1,500 ft), the operator must avoid areas of known walrus and polar bear
concentrations and should take precautions to avoid flying directly over or within
805 m (0.5 mile) of these areas.
(3) Plan all aircraft routes to minimize any potential conflict with active or
anticipated walrus or polar bear hunting activity as determined through
community consultations.
(e) Mitigation measures for sound-producing offshore activities. Any offshore
activity expected to produce pulsed underwater sounds with received sound levels
≥160 dB re 1 μPa will be required to establish and monitor acoustically verified
mitigation zones surrounding the sound source and implement adaptive mitigation
measures as follows:
(1) Mitigation zones.
(i) A walrus monitoring zone is required where the received pulsed sound level
would be ≥ 160 dB re 1 μPa. Walruses in this zone are assumed to experience
Level B take.
(ii) A walrus mitigation zone is required where the received pulsed sound level
would be ≥ 180 dB re 1 μPa.
(iii) A walrus or polar bear mitigation zone is required where the received pulsed
sound level would be ≥ 190 dB re 1 μPa.
(2) Adaptive mitigation measures.
(i) Ramp-up procedures. For all sound sources, including sound source testing,
the following sound ramp-up procedures must be used to allow walruses and
polar bears to depart the mitigation zones:
(A) Visually monitor the ≥180 dB re 1 μPa and ≥190 dB re 1 μPa mitigation
zones and adjacent waters for walruses and polar bears for at least 30 minutes
before initiating ramp-up procedures. If no walruses or polar bears are
detected, ramp-up procedures may begin. Do not initiate ramp-up procedures
when mitigation zones are not observable (e.g., at night, in fog, during storms
or high sea states, etc.).
(B) Initiate ramp-up procedures by activating a single, or least powerful,
A-34

Case: 18-73400, 04/15/2019, ID: 11264714, DktEntry: 21, Page 110 of 119

sound source, in terms of energy output and/or volume capacity.
(C) Continue ramp-up by gradually increasing sound output over a period
of at least 20 minutes, but no longer than 40 minutes, until the desired
operating level of the sound source is obtained.
(ii) Power down. Immediately power down a sound source when:
(A) One or more walruses is observed or detected within the area delineated
by the pulsed sound ≥180 dB re 1 μPa walrus mitigation zone; and
(B) One or more walruses or polar bears are observed or detected within the
area delineated by the pulsed sound ≥190 dB re 1 μPa walrus or polar bear
mitigation zone.
(iii) Shut down.
(A) If the power down operation cannot reduce the received pulsed sound
level to <180 dB re 1 μPa (walrus) or <190 dB re 1 μPa (walrus or polar bear),
the operator must immediately shut down the sound source.
(B) If observations are made or credible reports are received that one or more
walruses or polar bears within the area of the sound source activity are
believed to be in an injured or mortal state, or are indicating acute distress
due to received sound, the sound source must be immediately shut down and
the Service contacted. The sound source will not be restarted until review and
approval has been given by the Service. The ramp-up procedures must be
followed when restarting.
(f) Mitigation measures for the subsistence use of walruses and polar bears. Holders
of Letters of Authorization must conduct their activities in a manner that, to the
greatest extent practicable, minimizes adverse impacts on the availability of Pacific
walruses and polar bears for subsistence uses.
(1) Community consultation. Prior to receipt of an LOA, applicants must
consult with potentially affected communities and appropriate subsistence user
organizations to discuss potential conflicts with subsistence walrus and polar
bear hunting caused by the location, timing, and methods of operations and
support activities (see § 18.124 for details). If community concerns suggest that
the activities may have an adverse impact on the subsistence uses of these
species, the applicant must address conflict avoidance issues through a POC as
described in paragraph (f)(2) of this section.
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(2) Plan of Cooperation (POC). When appropriate, a holder of an LOA will be
required to develop and implement a Service-approved POC. The POC must
include:
(i) A description of the procedures by which the holder of the LOA will work
and consult with potentially affected subsistence hunters; and
(ii) A description of specific measures that have been or will be taken to avoid
or minimize interference with subsistence hunting of walruses and polar bears
and to ensure continued availability of the species for subsistence use.
(iii) The Service will review the POC to ensure that any potential adverse effects
on the availability of the animals are minimized. The Service will reject POCs if
they do not provide adequate safeguards to ensure the least practicable adverse
impact on the availability of walruses and polar bears for subsistence use.
(g) Monitoring requirements. Holders of an LOA will be required to:
(1) Develop and implement a site-specific, Service-approved marine mammal
monitoring and mitigation plan to monitor and evaluate the effectiveness of
mitigation measures and the effects of activities on walruses, polar bears, and the
subsistence use of these species.
(2) Provide trained, qualified, and Service-approved onsite observers to carry
out monitoring and mitigation activities identified in the marine mammal
monitoring and mitigation plan.
(3) For offshore activities, provide trained, qualified, and Service-approved
observers on board all operational and support vessels to carry out monitoring
and mitigation activities identified in the marine mammal monitoring and
mitigation plan. Offshore observers may be required to complete a marine
mammal observer training course approved by the Service.
(4) Cooperate with the Service and other designated Federal, State, and local
agencies to monitor the impacts of oil and gas activities on walruses and polar
bears. Where information is insufficient to evaluate the potential effects of
activities on walruses, polar bears, and the subsistence use of these species,
holders of an LOA may be required to participate in joint monitoring and/or
research efforts to address these information needs and ensure the least
practicable impact to these resources.
(h) Reporting requirements. Holders of an LOA must report the results of
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monitoring and mitigation activities to the Service’s Marine Mammals Management
Office via email at: fw7_mmm_reports@fws.gov.
(1) In-season monitoring reports—
(i) Activity progress reports. Holders of an LOA must:
(A) Notify the Service at least 48 hours prior to the onset of activities;
(B) Provide the Service weekly progress reports of any significant changes
in activities and/or locations; and
(C) Notify the Service within 48 hours after ending of activities.
(ii) Walrus observation reports. Holders of an LOA must report, on a weekly
basis, all observations of walruses during any Industry activity. Upon request,
monitoring report data must be provided in a common electronic format (to be
specified by the Service). Information in the observation report must include, but
is not limited to:
(A) Date, time, and location of each walrus sighting;
(B) Number of walruses;
(C) Sex and age (if known);
(D) Observer name and contact information;
(E) Weather, visibility, sea state, and sea-ice conditions at the time of
observation;
(F) Estimated range at closest approach;
(G) Industry activity at time of sighting;
(H) Behavior of animals sighted;
(I) Description of the encounter;
(J) Duration of the encounter; and
(K) Mitigation actions taken.
(iii) Polar bear observation reports. Holders of an LOA must report, within 48
hours, all observations of polar bears and potential polar bear dens, during any
Industry activity. Upon request, monitoring report data must be provided in a
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common electronic format (to be specified by the Service). Information in the
observation report must include, but is not limited to:
(A) Date, time, and location of observation;
(B) Number of bears;
(C) Sex and age (if known);
(D) Observer name and contact information;
(E) Weather, visibility, sea state, and sea-ice conditions at the time of
observation;
(F) Estimated closest distance of bears from personnel and facilities;
(G) Industry activity at time of sighting;
(H) Possible attractants present;
(I) Bear behavior;
(J) Description of the encounter;
(K) Duration of the encounter; and
(L) Mitigation actions taken.
(2) Notification of LOA incident report. Holders of an LOA must report, as soon
as possible, but within 48 hours, all LOA incidents during any Industry activity.
An LOA incident is any situation when specified activities exceed the authority
of an LOA, when a mitigation measure was required but not enacted, or when
injury or death of a walrus or polar bear occurs. Reports must include:
(i) All information specified for an observation report;
(ii) A complete detailed description of the incident; and
(iii) Any other actions taken.
(3) Final report. The results of monitoring and mitigation efforts identified in
the marine mammal monitoring and mitigation plan must be submitted to the
Service for review within 90 days of the expiration of an LOA, or for production
LOAs, an annual report by January 15th of each calendar year. Upon request,
final report data must be provided in a common electronic format (to be specified
by the Service). Information in the final (or annual) report must include, but is
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not limited to:
(i) Copies of all observation reports submitted under the LOA;
(ii) A summary of the observation reports;
(iii) A summary of monitoring and mitigation efforts including areas, total
hours, total distances, and distribution;
(iv) Analysis of factors affecting the visibility and detectability of walruses and
polar bears during monitoring;
(v) Analysis of the effectiveness of mitigation measures;
(vi) Analysis of the distribution, abundance, and behavior of walruses and/or
polar bears observed; and
(vii) Estimates of take in relation to the specified activities.
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50 C.F.R. § 18.129
§ 18.129 Information collection requirements.
Effective: August 5, 2016
(a) We may not conduct or sponsor and a person is not required to respond to a
collection of information unless it displays a currently valid Office of Management
and Budget (OMB) control number. OMB has approved the collection of
information contained in this subpart and assigned OMB control number 1018–
0070. You must respond to this information collection request to obtain a benefit
pursuant to section 101(a)(5) of the Marine Mammal Protection Act. We will use the
information to:
(1) Evaluate the application and determine whether or not to issue specific
Letters of Authorization; and
(2) Monitor impacts of activities and effectiveness of mitigation measures
conducted under the Letters of Authorization.
(b) Comments regarding the burden estimate or any other aspect of this requirement
must be submitted to the Information Collection Clearance Officer, U.S. Fish and
Wildlife Service, at the address listed in 50 CFR 2.1.
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50 C.F.R. § 402.02
§ 402.02 Definitions.
Effective: March 14, 2016
...
Cumulative effects are those effects of future State or private activities, not involving
Federal activities, that are reasonably certain to occur within the action area of the
Federal action subject to consultation.
...
Effects of the action refers to the direct and indirect effects of an action on the species
or critical habitat, together with the effects of other activities that are interrelated or
interdependent with that action, that will be added to the environmental baseline.
The environmental baseline includes the past and present impacts of all Federal,
State, or private actions and other human activities in the action area, the anticipated
impacts of all proposed Federal projects in the action area that have already
undergone formal or early section 7 consultation, and the impact of State or private
actions which are contemporaneous with the consultation in process. Indirect effects
are those that are caused by the proposed action and are later in time, but still are
reasonably certain to occur. Interrelated actions are those that are part of a larger
action and depend on the larger action for their justification. Interdependent actions
are those that have no independent utility apart from the action under consideration.
...
Listed species means any species of fish, wildlife, or plant which has been
determined to be endangered or threatened under section 4 of the Act. Listed species
are found in 50 CFR 17.11–17.12.
....

A-41

Case: 18-73400, 04/15/2019, ID: 11264714, DktEntry: 21, Page 117 of 119

50 C.F.R. § 402.13
§ 402.13 Informal consultation.
Effective: May 4, 2009
(a) Informal consultation is an optional process that includes all discussions,
correspondence, etc., between the Service and the Federal agency or the designated
non–Federal representative, designed to assist the Federal agency in determining
whether formal consultation or a conference is required. If during informal
consultation it is determined by the Federal agency, with the written concurrence of
the Service, that the action is not likely to adversely affect listed species or critical
habitat, the consultation process is terminated, and no further action is necessary.
(b) During informal consultation, the Service may suggest modifications to the
action that the Federal agency and any applicant could implement to avoid the
likelihood of adverse effects to listed species or critical habitat.
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50 C.F.R. § 402.14
§ 402.14 Formal consultation.
Effective: June 10, 2015
(a) Requirement for formal consultation. Each Federal agency shall review its
actions at the earliest possible time to determine whether any action may affect listed
species or critical habitat. If such a determination is made, formal consultation is
required, except as noted in paragraph (b) of this section. The Director may request
a Federal agency to enter into consultation if he identifies any action of that agency
that may affect listed species or critical habitat and for which there has been no
consultation. When such a request is made, the Director shall forward to the Federal
agency a written explanation of the basis for the request.
...
(g) Service responsibilities. Service responsibilities during formal consultation are
as follows:
...
(2) Evaluate the current status of the listed species or critical habitat.
(3) Evaluate the effects of the action and cumulative effects on the listed species
or critical habitat.
...
(8) In formulating its biological opinion, any reasonable and prudent
alternatives, and any reasonable and prudent measures, the Service will use the
best scientific and commercial data available and will give appropriate
consideration to any beneficial actions taken by the Federal agency or applicant,
including any actions taken prior to the initiation of consultation.
...
(i) Incidental take.
(1) In those cases where the Service concludes that an action (or the
implementation of any reasonable and prudent alternatives) and the resultant
incidental take of listed species will not violate section 7(a)(2), and, in the case
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of marine mammals, where the taking is authorized pursuant to section 101(a)(5)
of the Marine Mammal Protection Act of 1972, the Service will provide with the
biological opinion a statement concerning incidental take that:
(i) Specifies the impact, i.e., the amount or extent, of such incidental taking on
the species (A surrogate (e.g., similarly affected species or habitat or ecological
conditions) may be used to express the amount or extent of anticipated take
provided that the biological opinion or incidental take statement: Describes the
causal link between the surrogate and take of the listed species, explains why it
is not practical to express the amount or extent of anticipated take or to monitor
take-related impacts in terms of individuals of the listed species, and sets a clear
standard for determining when the level of anticipated take has been exceeded.);
(ii) Specifies those reasonable and prudent measures that the Director considers
necessary or appropriate to minimize such impact;
(iii) In the case of marine mammals, specifies those measures that are necessary
to comply with section 101(a)(5) of the Marine Mammal Protection Act of 1972
and applicable regulations with regard to such taking;
(iv) Sets forth the terms and conditions (including, but not limited to, reporting
requirements) that must be complied with by the Federal agency or any applicant
to implement the measures specified under paragraphs (i)(1)(ii) and (i)(1)(iii) of
this section; and
(v) Specifies the procedures to be used to handle or dispose of any individuals
of a species actually taken.
....
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