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DISTRICT OF OREGON
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Guardian Tamara Roske-Martinez; et al.,
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V.

The UNITED STATES OF AMERICA;
DONALD TRUMP, in his official capacity as

President of the United States; et al.,

Defendants.
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l. INTRODUCTION

Plaintiffs respectfully submit their supplemental objections to Defendants’ Exhibit 651,
which is a Federal Rule of Evidence (“FRE”) 1006 Summary Chart of Congressional Hearing
Reports, and to the Congressional Hearing Reports (Def. Exhibits 1171-1248, 1250-1273, 1275,
1277, 1279-1285, and 1287-1616)* identified in Appendix A, attached hereto. These objections
are supported by the attached declaration of Andrea K. Rodgers (“Rodgers Decl.”) and are
intended to supplement Plaintiffs’ Objections to Defendants’ Exhibits filed with the Court on
October 19, 2018. Doc. 400. Plaintiffs reserve the right to amend or modify any of the objections
set forth herein and in Appendix A on the basis of any stipulation entered into by the parties;
corrections, revisions or other modifications to the underlying exhibits or FRE 1006 Summary
Chart; any order from this Court on outstanding motions; and any ruling from this Court with
respect to admissibility.

1. STATEMENT OF RELEVANT FACTS

Because Defendants have listed both the FRE 1006 Summary Chart (Def. Exhibit 651)
and the Congressional Hearing Reports (Def. Exhibits 1171-1248, 1250-1273, 1275, 1277, 1279-
1285, and 1287-1616) on their Exhibit List (Doc. 396-1), Plaintiffs presume that Defendants
intend to introduce all of these exhibits into evidence at trial. Plaintiffs note that Defendants have
already sought judicial notice of the underlying Congressional Hearing Reports, Doc. 375, and,
thus, Defendants appear to intend to introduce these exhibits to prove the truth of the contents of

some unidentified statements or material within the Congressional Hearing Reports. Doc. 368

! Plaintiffs are not objecting to Defendant Exhibits 1249, 1274, 1276, 1278, and 1286 as these
Congressional Hearing Reports are also on Plaintiffs Exhibit List as Exhibits P-576, P-16, P-91,
P-1300, and P-485, respectively. Because these exhibits appear on both parties’ exhibit lists,
Plaintiffs presume that Defendants will withdraw their objections to Plaintiffs Exhibits P-576, P-
16, P-91, P-1300, and P-485.
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(quoting Vesta Corp. v. Amdocs Management Ltd., 129 F.Supp.3d 1012, 1021 (D. Or. 2015)
(“When the court takes notice of a public record, including websites, it does so ‘not for the truth
of the facts recited therein, but for the existence of the [record] which is not subject to reasonable
dispute over its authenticity.”””). Defendants have not identified those portions of the
Congressional Hearing Reports they believe are relevant to the defenses they assert in this case
and what, if any, hearsay exceptions apply. Thus Plaintiffs are forced to object to the
admissibility of all of the Congressional Hearing Reports (Def. Exhibits 1171-1248, 1250-1273,
1275, 1277, 1279-1285, and 1287-1616) for the reasons set forth below and in Appendix A,
attached hereto.

1.  ARGUMENT

The Ninth Circuit has recognized that, when documents are voluminous, a summary of
the documents is permitted, if it meets the requirements of FRE 1006. United States v. Aubrey,
800 F.3d 1115, 1130 (9th Cir. 2015). FRE 1006 provides:

The proponent may use a summary, chart, or calculation to prove the content of

voluminous writings, recordings, or photographs that cannot be conveniently

examined in court. The proponent must make the originals or duplicates available

for examination or copying, or both, by other parties at a reasonable time and

place. And the court may order the proponent to produce them in court.
Fed. R. Evid. 1006. The district court has the discretion to admit summary evidence under FRE
1006. United States v. Anekwu, 695 F.3d 967, 981 (9th Cir. 2012). In order for an FRE 1006
summary to be admitted into evidence, “the underlying materials upon which the summary is
based (1) are admissible in evidence and (2) were made available to the opposing party for
inspection.” United States v. Rizk, 660 F.3d 1125, 1130 (9th Cir. 2011). “The availability

requirement ensures that the opposing party has ‘an opportunity to verify the reliability and

accuracy of the summary prior to trial.””” Id. (quoting Paddack v. Dave Christensen, Inc., 745
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F.2d 1254, 1261 (9th Cir. 1984)). For an FRE 1006 summary to be admissible, “it must be shown
that the summation accurately summarizes the materials involved by not referring to information
not contained in the original.” Pritchard v. Liggett & Myers Tobacco Co., 295 F.2d 292 (3d Cir.
1961) (citations omitted).

The Underlying Congressional Hearing Reports (Def. Exhibits 1171-1248, 1250-1273, 1275,
1277, 1279-1285, and 1287-1616) Are Inadmissible

Plaintiffs object to the admissibility of Congressional Hearing Reports identified as Def.
Exhibits 1171-1248, 1250-1273, 1275, 1277, 1279-1285, and 1287-1616. The specific objections
are provided in Appendix A, attached hereto, and include: relevance (FRE 401, 402), cumulative
evidence (FRE 403), lack of personal knowledge (FRE 701), improper expert opinion (FRE
702), and multiple layers of hearsay (FRE 801, 802). The Congressional Hearing Reports contain
out-of-court statements from multiple parties, many of whom are not affiliated with Defendants
(i.e. third parties) and are not identified on Defendants’ witness list as fact or expert witnesses.
As such, Plaintiffs would have no opportunity to cross-examine these individuals at trial. In light
of these circumstances, it would be inappropriate for Defendants to cherry pick unidentified
statements from the Congressional Hearing Reports to prove the truth of the matter asserted.
FRE 701, 702, 801, 802. Because the Congressional Hearing Reports themselves are not
admissible, the FRE 1006 summary chart summarizing these reports should not be admitted into
evidence. United States v. Rizk, 660 F.3d at 1130.

Defendants Did Not Timely Produce the Congressional Hearing Reports

Defendants did not identify or produce any of the Congressional Hearing Reports in
response to Plaintiffs’ discovery requests, even though they were asked to produce all documents
relevant to the defenses Defendants intend to assert at trial. Rodgers Decl. | 3-5; Doc. 388

(Plaintiffs” Motion to Compel Responses to Interrogatories). Further, Defendants did not identify
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or provide Plaintiffs with copies of the Congressional Hearing Reports until October 16, three
days before objections to exhibits were due to be filed in this Court. Rodgers Decl. { 5.
Moreover, Defendants have not indicated the purpose for which the Congressional Hearing
Reports (or relevant parts thereof) or the FRE 1006 Summary Chart will be offered into
evidence. As such, Defendants’ FRE 1006 Summary Chart and the Congressional Hearing
Reports should be found to be inadmissible. Deckers Outdoor Corp. v. Romeo & Juliette, Inc.,
2017 WL 5634993, *3 (C.D. Cal. 2017) (granting motion in limine to exclude FRE 1006
summary because the party “failed to disclose the underlying documents as required by FRE
1006”).

Defendants Do Not Accurately Summarize the Congressional Hearing Reports

Congressional Hearing Reports are not the type of “voluminous writings” that are
suitable to be summarized for purposes of FRE 1006.

First, the Congressional Hearing Reports are made up of several types of information
from several different sources on several different topics. For example, Defendants’ Exhibit 1305
contains statements from members of the House Subcommittee on Economic Policy, Trade and
Environment, as well as testimony from representatives of Natural Resources Defense Council,
World Wildlife Fund, National Association of Manufacturers Global Climate Coalition, the
Stockholm Environment Institute, and fossil-fuel industry funded climate change “skeptic”
Patrick Michaels. None of these individuals (or representatives of these organizations) have been
identified as witnesses on Defendants’ Witness List. On many occasions, simply because of the
nature of Congressional Hearing Reports, the documents contain conflicting information from

the various sources, thereby making it extremely difficult to provide a full and accurate summary
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of the contents of the reports. See, e.g. Def. Exhibits 1305; 1322; 1328; 1331; 1344; 1347; 1350;
1414,

Second, many of the summaries Defendants have drafted are inaccurate, incomplete, or
mischaracterize the contents of the Congressional Hearing Reports. See e.g. FRE 1006
Summaries for Def. Exhibits 1449 (including an inaccurate description of Carbon Capture and
Storage); 1212 (omitting any reference to extensive factual material contained in the record);
1344 (mischaracterizing the contents of the record by describing only one viewpoint expressed in
the Congressional hearing). In addition, many of the summaries contain Defendants’ arguments
as to their interpretation of information presented at a particular Congressional hearing, which is
not a proper purpose for an FRE summary chart. Avila v. Willits Envtl. Remediation Trust, 2009
WL 1813125, *31 (N.D. Cal. 2009) (sustaining objections to a party’s summaries and
“argumentative statements” as violative of FRE 1006). For example, Defendants provide a
summary for Exhibit 1248 that contains one argument from the opening statement of Rep.
Edward Markey (although Defendants fail to use quotation marks or attribute this statement to
Rep. Markey in the summary) rather a neutral summary of the contents of the 127-page record:

The decisions made in the next decade will set the course of the global and U.S.

energy system and of the global climate for the next century and beyond. This

transition also presents an unprecedented opportunity for economic development

and job creation in the clean energy technology sector.

In Defendants’ description of Exhibit 1374, instead of providing a summary of topics discussed
at a hearing regarding clean coal technology, they offer the argument that “coal-fired power

generation is likely to be relied on for decades to come and is projected to expand dramatically.”

Defendants Do Not Identify Who Prepared the Summary Chart

Defendants have not identified the individual or individuals who prepared the FRE 1006

summary chart or the purpose for which the chart will be offered into evidence. As such, it is
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impossible for Plaintiffs to cross-examine this individual about the content of the summaries and
why certain information was included within the summaries, while other information was
excluded. As such, admission of the FRE 1006 Summary Chart into evidence would be
prejudicial to Plaintiffs. Frank Music Corp. v. Metro-Goldwyn-Mayer, Inc., 772 Fed. Appx. 673,
677 (9th Cir. 2010). While Defendants have identified Cheryl MacKay as a witness who “will
offer testimony to authenticate congressional documents on behalf of the United States as well as
a summary of those documents pursuant to Fed. R. Evid. 1006,” Doc. 373, there is no need for
Ms. MacKay to authenticate the documents because Defendants have independently sought
judicial notice of the documents for authentication purposes. Doc. 375. There is also no
indication from Defendants that Ms. MacKay is the individual who prepared the FRE 1006
summary chart or has the personal knowledge or expertise to prove the truth of the various
statements, many from third parties, contained in the Congressional Hearing Reports. For these
reasons, Plaintiffs would be prejudiced if the FRE 1006 Summary Chart would be admitted into
evidence.

CONCLUSION

For these reasons, Plaintiffs respectfully request this Court exclude Defendants’ Exhibits
651, 1171-1248, 1250-1273, 1275, 1277, 1279-1285, and 1287-1616 because they do not meet

the standards for admissibility under FRE 401, 402, 403, 701, 801, 802, 803 and 1006.

Respectfully submitted this 7th day of November, 2018,

/s/ Andrea K. Rodgers

ANDREA K. RODGERS (OR Bar 041029)
andrearodgers42@gmail.com
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Tel: (206) 696-2851
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