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INTRODUCTION 

In December 2016, Defendants-Appellants the Department of Energy (“DOE”) 

posted four final energy conservation standards (covering air compressors, 

commercial packaged boilers, portable air conditioners and uninterruptible power 

supplies) for a 45-day error review period, as required by 10 C.F.R. § 430.5 (the 

Error Correction Regulation (“ECR”)).  The four energy conservation standards (the 

“Final Rules”) resulted from years of substantive review and represented DOE’s 

determination that the Final Rules are “technologically feasible and economically 

justified” pursuant to the Energy Policy and Conservation Act (“EPCA”). 42 U.S.C. 

§§ 6291-6309.  

Rulemaking in this area is highly technical and EPCA prevents the DOE from 

reducing the efficiency required by an earlier standard. To avoid typographic, 

calculation, or numbering errors being codified in the regulatory text, the ECR 

provides a short “pause” after DOE’s adoption of an energy conservation rule and 

prior to publication of the final text of the rule.  Here, though the ECR review period 

passed, DOE failed to publish the Final Rules in the Federal Register for over a year. 

See Order Denying Defendants’ Motions to Dismiss and Granting Plaintiffs’ 

Motions for Summary Judgment (“Order”), Dkt. #81, 3 (noting lack of explanation 

for lapse). 
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Government Plaintiffs1 and Citizen Plaintiffs filed suit on June 13, 2017 to 

enforce what the text of the ECR explicitly requires: publication of the Final Rules 

in the Federal Register.  The district court ruled that the ECR limited DOE’s 

discretion and compelled a single legally permissible action—to publish the Final 

Rules. Order 4.  It ordered the DOE to publish the Final Rules within 28 days. Order 

9.  DOE sought a stay pending appeal in the district court, which was denied. Dkt. 

#86.  As with its request to the district court, DOE’s emergency motion for a stay 

pending appeal in this Court should be denied. Dkt. #90.  DOE has not shown a 

probability of success on the merits and is not irreparably harmed by publishing the 

Final Rules because, should DOE prevail on appeal, this Court can provide it relief.  

Further, the balance of harms and the public interest weighs against the stay.   

PRIOR PROCEEDINGS 

The Consolidated Complaint2 (Dkt. #43) alleges that DOE failed to perform a 

non-discretionary duty under EPCA, 42 U.S.C. § 6305(a)(2), and the ECR, 10 C.F.R. 

                                           
1 Government Plaintiffs are the People of the State of California, by and 

through Attorney General Xavier Becerra, the California State Energy Resources 

and Development Commission (“CEC”), the States of New York, Connecticut, 

Illinois, Maine, Maryland, Minnesota, by and through its Department of 

Commerce and Minnesota Pollution Control Agency, Oregon, Vermont, and 

Washington, the Commonwealths of Massachusetts and Pennsylvania, the District 

of Columbia, and the City of New York.   
2 At Judge Chhabria’s request, Government Plaintiffs filed a consolidated 

complaint with Citizen Plaintiffs on September 8, 2017.  
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§ 430.5(f). The district court held that DOE violated a non-discretionary duty created 

by the ECR to publish the standards at the end of the error correction process. Order 

4, 9. It rejected DOE’s contentions that EPCA’s citizen-suit provision did not allow 

actions to enforce regulatory duties and that DOE retained discretion to reconsider, 

modify, or withdraw standards that were undergoing error review. Order 3-4.  The 

district court denied DOE’s motion for a stay pending appeal and ordered the Final 

Rules to be published by April 10, 2018. Order Denying Motion for Stay Pending 

Appeal, Dkt. #90, 1. 

STATUTORY AND REGULATORY BACKGROUND 

I. THE ENERGY POLICY AND CONSERVATION ACT 

EPCA establishes mandatory efficiency standards for a broad range of 

consumer, commercial, and industrial products. See Pub. L. No. 94-163, 89 Stat. 871 

(1975) (codified at 42 U.S.C. §§ 6291-6309); see 42 U.S.C. §§ 6295, 6313.  Energy 

efficiency standards are “designed to achieve the maximum improvement in energy 

efficiency” that “is technologically feasible and economically justified.” Id. §§ 

6295(o)(2)(A), 6316(a). The standards are highly technical, often involving 
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engineering requirements and mathematical specifications.  DOE’s energy 

efficiency standards have a significant national impact.3   

For most products covered by EPCA, DOE must conduct a rulemaking every 

six years to determine whether the standards should be amended, and if so, to 

propose new standards. Id. §§ 6295(m)(1); 6313(a)(6)(C)(i).  If DOE proposes new 

standards, it must publish a final rule within two years of issuing the notice of 

proposed rulemaking. Id. § 6295(m)(3)(A).  EPCA also contains an “anti-

backsliding” provision which prohibits DOE from promulgating “any amended 

standard” that “decreases the minimum required energy efficiency” of a “covered 

product.” Id. §§ 6295(o)(1), 6313(a)(6)(B)(iii)(I).   

Under EPCA’s “citizen suit” provision, “any person may commence a civil 

action” in a United States district court against DOE where DOE has failed “to 

                                           
3 By 2030, DOE’s energy conservation standards will conserve 142 quads of 

energy, avoid 7.3 billion tons of carbon dioxide emissions, and save energy 

consumers over $2 trillion.  See Dept. of Energy, Saving Energy and Money with 

Appliance and Equipment Standards in the United States, Jan. 2017, 

https://energy.gov/sites/prod/files/2017/01/f34/Appliance%20and%20Equipment%

20Standards%20Fact%20Sheet-011917_0.pdf; Dept. of Energy, Saving Energy 

and Money with Appliance and Equipment Standards in the United States, Feb. 

2016, 

https://energy.gov/sites/prod/files/2016/02/f29/Appliance%20Standards%20Fact%

20Sheet%20-%202-17-2016.pdf.  A quad is defined as one quadrillion Btu 

(1,000,000,000,000 Btu). Glossary, U.S. Energy Information Agency (accessed 

March 28, 2018), https://www.eia.gov/tools/glossary/index.php?id=Q.  
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perform any act or duty under this part which is not discretionary.” Id. §§ 6305(a)(2), 

6316(a)-(b).  Government Plaintiffs are “persons” within the meaning of EPCA and 

its citizen suit provision.  Id. § 6202(2)(C).  

II. THE ERROR CORRECTION REGULATION 

DOE adopted the ECR to avoid a situation where EPCA’s anti-backsliding 

provision may prevent DOE from correcting an unintended mistake. 10 C.F.R. § 

430.5; 81 Fed. Reg. 26,998, 26,999 (May 5, 2016) (“Initial Preamble”) (attached); 

81 Fed. Reg. 57,745 (Aug. 24, 2016) (“Amended Preamble”) (attached).  The ECR 

provides a way to identify and correct errors in final rules prior to their publication 

in the Federal Register, allowing DOE to “avoid the harmful consequences” of such 

errors becoming binding. 81 Fed. Reg. at 27,000. 

The ECR provides that, once DOE has completed substantive deliberations and 

made its final determination for an energy efficiency standard rule, the agency must 

post the standard on a publicly accessible website for 45 days to allow for 

identification of errors. 10 C.F.R. § 430.5(c); 81 Fed. Reg. at 57,746-48.  “[DOE] 

posts a rule with the appropriate official’s signature only after concluding its 

deliberations and reaching decisions on the relevant factual determinations and 

policy choices.”  81 Fed. Reg. at 26,999.  During the 45-day review period, interested 

parties may submit error correction requests to DOE. 10 C.F.R. § 430.5(d).  “Error” 
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is narrowly defined as “an aspect of the regulatory text of a rule that is inconsistent 

with what the Secretary intended regarding the rule at the time of posting,” including 

“typographical,” “calculation,” and “numbering mistake[s].” 10 C.F.R. § 430.5(b). 

Disagreement “with a policy choice that the Secretary has made will not, on its own, 

constitute a valid basis for a[n error correction] request.”  Id. § 430.5(d)(2)(ii). 

There are three possible outcomes once a rule enters the error correction 

process.   If DOE receives correction requests but determines not to make any 

corrections, it “will submit the rule for publication to the [Federal Register] as it was 

posted.”  Id. § 430.5(f)(1).  If DOE does not receive any error corrections requests 

and does not identify any errors in its own review, it “will in due course submit the 

rule, as it was posted . . ., to the [Federal Register] for publication.”  Id. § 430.5(f)(2).  

Finally, if DOE receives error correction requests and determines corrections are 

necessary, it “will, absent extenuating circumstances, submit a corrected rule for 

publication in the Federal Register within 30 days after the [error correction] period 

. . . has elapsed.” Id. § 430.5(f)(3).  Thus, regardless of the outcome of the error 

correction process, the ECR states that either the original standard or a corrected 

standard will be submitted to the Federal Register for publication: “The error-

correction process occurs . . . between DOE’s posting of a rule and publication of 

the rule in the Federal Register.”  81 Fed. Reg. at 26,999. 
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FACTUAL BACKGROUND 

In December 2016, DOE completed its substantive analysis, determining that 

each of the Final Rules was technologically feasible and economically justified, and 

would result in a significant conservation of energy; the Acting Assistant Secretary 

for Energy Efficiency and Renewable Energy signed the Final Rules; and the 

Secretary approved their publication, noting that they were “final rule[s].”4  As 

required by the ECR (10 C.F.R. § 430.5(c)), the Final Rules were posted online for 

the 45-day error correction period.  The error correction period ended on January 19, 

2017 for the Air Compressor Final Rule and on February 11, 2017 for the other three 

Final Rules. DOE received no error correction requests for the Air Compressors, 

Portable Air Conditioners, and Uninterrupted Power Supplies Final Rules, and 

received three purported error correction requests for the Commercial Packaged 

Boilers Final Rule.  Order 2. DOE has not submitted any of the Final Rules to the 

Federal Register for publication; nor has DOE taken steps to correct any of the Final 

Rules.  

                                           
4 Dkt. #66-2 at 344 (“Air Compressors Rule”); Dkt. #66-4 at 315 (“Boiler 

Rule”); Dkt. #66-1 at 253 (“Portable AC Rule”); Dkt. #66-3 at 191 (“UPS Rule”). 
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STANDARD OF REVIEW 

In determining whether to grant a stay pending appeal, courts consider: (1) 

whether the applicant has a strong chance of success on the merits; (2) whether the 

applicant will be irreparably injured absent a stay; (3) whether a stay will 

substantially injure the other parties; and (4) where the public interest lies. Lair v. 

Bullock, 697 F.3d 1200, 1203 (9th Cir. 2012) (citing Nken v. Holder, 556 U.S. 418, 

433-34 (2009)).   On the merits, the applicant must show a “substantial case for 

relief.” Leiva-Perez v. Holder, 640 F.3d 962, 968 (9th Cir. 2011). Further, the 

applicant must show irreparable harm is probable. Ibid.  Even if the irreparable harm 

standard is met, all other factors must still be established. Winter v. NRDC, 555 U.S. 

7, 20 (2008). 

ARGUMENT 

I. DOE’S APPEAL HAS MINIMAL LIKELIHOOD OF SUCCESS ON THE 

MERITS 

After careful consideration, the district court found that the plain language of 

the ECR limited DOE’s discretion to reconsider its policy-making choices, requiring 

publication of the Final Rules, and that EPCA’s citizen suit provision was available 

to enforce DOE’s regulatory obligations. Order 9. Nothing has changed; the district 

court’s decision was correct and DOE cannot show a “substantial case for relief.” 

Leiva-Perez, 640 F.3d at 968.  
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A. The ECR Imposes a Mandatory Duty on DOE to Publish the 

Final Rules 

DOE argues that the Final Rules are still in “draft” form and that compelling 

DOE to publish “draft” rules upsets fundamental principles of administrative law 

that give an agency untrammeled discretion over its policymaking decisions. Mot. 

9-14.  DOE’s argument ignores the specific command of the text of the ECR and 

DOE’s own statements in the extensive regulatory history which Plaintiffs’ 

interpretation.   

1. The Text of The ECR is Straightforward and Requires 

DOE to Publish the Final Rules 

A plain reading of the text of the ECR demonstrates that the process ultimately 

ends with publication of a final rule.  While 10 C.F.R. § 430.5(f)(1)-(3) identifies 

three possible ways DOE may carry out its obligations under the ECR, there is only 

one possible outcome: “[DOE] will eventually publish a final rule in the Federal 

Register.” 81 Fed. Reg. at 27,002.  The ECR states: (a) if DOE receives correction 

requests but decides not to make any corrections, it “will submit the rule[s] for 

publication to the [Federal Register] as … posted” (10 C.F.R. § 430.5(f)(1)); or (b) 

if DOE does not receive any error corrections requests and does not identify any 

errors in its own review, it “will in due course submit the rule, as it was posted . . . 

to the [Federal Register] for publication.” (Id., § 430.5(f)(2)); or (c) if DOE receives 
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corrections requests it determines are necessary, it “will, absent extenuating 

circumstances, submit a corrected rule for publication in the Federal Register within 

30 days after the [error correction] period . . . has elapsed.” Id., § 430.5(f)(3). 

Regardless of the path followed, the ECR requires that the Secretary submit the rule 

for publication in its original form or in its corrected form. Id., § 430.5(e); see 81 

Fed. Reg. at 26,999.  

The term “will” in statutory language denote a mandatory obligation.  

Fernandez v. United States, 496 Fed. App’x 704, 705-06 (9th Cir. 2012) (explaining 

“will” is a mandatory term). The district court found that the text of the Error 

Correction Rule creates a “clear-cut duty for the Department to publish an energy 

standard in the Federal Register at the end of the error-correction process.” Order 4.  

DOE concedes that the ECR uses mandatory language, but argues that, in spite 

of the mandatory language, the ECR’s limited purpose – to correct typographic, 

mathematical, or similar errors – should not be interpreted to circumscribe DOE’s 

supposed “inherent authority” to decide whether to submit a draft rule for 

publication. Mot 13.  

DOE’s argument, however, proves too much.  If the term “will submit” in 10 

C.F.R. § 430.5(f)(1)-(3) does not create an obligation on the part of the Secretary, 

DOE would be permitted to ignore the error correction process completely. The 
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term “will” appears repeatedly in the ECR with respect to the Secretary’s required 

conduct. See, e.g., id., § 430.5(c)(1) (“The Secretary will cause a rule under the Act 

to be posted”); id., § 430.5(c)(2) (“The Secretary will not submit a rule for 

publication in the Federal Register during the 45 calendar days”); id., § 430.5(d)(3) 

(“The Secretary will not consider new evidence.”); id., § 430.5(f)(6) (“[T]he 

Secretary will make publicly available a written statement indicating how any 

properly filed requests for correction were handled.”). DOE cites no authority for 

the discretion it claims to violate its own regulations and none exists. Contra 

Romeiro de Silva v. Smith, 773 F.2d 1021, 1025 (9th Cir. 1985) (“An agency is 

bound by its regulations so long as they remain operative.”) Moreover, the very 

limited nature of the error review process supports Government Plaintiffs’ view 

and the district court’s holding, that the error review process is limited to fixing 

technical errors. By its own terms, the ECR process is not an opportunity to 

reconsider policy choices and nothing in the ECR’s text indicates it may be a 

mechanism for DOE to abandon the rulemaking process entirely. Order 6.  

2. The Regulatory History of the ECR Confirms that DOE 

Has a Mandatory Duty to Publish the Final Rules 
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The regulatory history supports Plaintiffs’ view that timely submission for 

publication after the error correction period is mandatory.5 The agency specifically 

noted that posting of final rules “signals the end of DOE’s substantive analysis and 

decision-making regarding the applicable standards,” 81 Fed. Reg. at 57,551, and it 

repeatedly rejected petitions seeking to expand the process to a full reconsideration 

procedure. Id. at 57,746, 57,752-57,755; 26,998-26,999.  Thus, at the time of 

promulgation of the ECR, DOE made clear that once the ECR process was initiated, 

rules were no longer in “draft” form and were not part of an ongoing decision-

making process, as DOE now argues.  Mot. 12-13; see also 81 Fed. Reg. at 26,999 

(finality of posting of rule for error review). 

Further, consistent with congressional “concern that standards rulemaking 

should not be unnecessarily delayed,” id. at 57,753, DOE made clear it was 

establishing “timelines,” intended to sanction only a “relatively small delay” in 

publication of the Final Rules. Id. at 57,448, 57,750. “DOE will follow a prescribed 

timeline for submitting a corrected rule to the Federal Register for publication.” Id. 

at 57,751; see also id. at 57,746 (emphasizing “timelines” “prescribed” by the ECR).  

DOE sought to delay the rules only as necessary to avoid possible errors.  

                                           
5 When the language of a provision is clear, a court need not go beyond the 

plain language of the enactment.  U.S. v. Hanousek, 176 F.3d 1116, 1120 (9th Cir. 

1999).   
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“[P]ostponing the publication of a standards rule in the Federal Register means 

delaying the benefits to consumers and to the economy that the new standard will 

achieve; and it prolongs the uncertainty for manufacturers about what the standard 

will eventually be.”  Id. at 57,753.   

3. DOE Does Not Have Inherent Discretion to Modify or 

Withdraw the Final Rules Under the ECR 

DOE argues that the district court’s ruling disregards fundamental principles 

of administrative law that allow an agency to modify, withdraw, and rescind rules 

up until their actual publication date. Mot. 10-12, 11, citing Kennecott Utah 

Copper Corp. v. Dept. of Interior, 88 F.3d 1191, 1202-1209 (D.C. Cir. 1996).6  

The district court’s ruling does not abrogate these principles but instead adheres to 

the full scope of administrative law principles.7   

 DOE’s argument ignores basic principles in administrative law; namely, that 

an agency must obey its own regulations.  Service v. Dulles, 354 U.S. 363 (1957); 

                                           
6 Reliance on Kennecott is misplaced because it held only that the Freedom 

of Information Act did not authorize district courts to order publication of agency 

rules and the Federal Register Act did not forbid an agency from withdrawing a 

rule from the Office of the Federal Register before publication. Id. at 1202-03, 

1206. It did not hold an agency could refuse to publish a rule in violation of its 

own regulations. 
7 To the extent the DOE relies on Rowell v. Andrus, 631 F.2d 699, 702 n.2 

(10th Cir. 1980), for the proposition that an agency may make changes between a 

draft rule and a final rule (Mot. 12), Rowell is inapplicable because the agency 

there was not subject to a regulation compelling publication.  
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Chicano Educ. and Manpower Services v. U.S. Dept. of Labor, 909 F.2d 1320, 

1327 (9th Cir. 1990).  Even where an agency has imposed stricter requirements on 

itself than required by statute, the regulation must be followed. Service, 354 U.S. at 

388; Chicano Educ. and Manpower Services, 909 F.2d at 1327; Romeiro de Silva, 

773 F.2d at 1025 (9th Cir. 1985). 

 DOE cites Action on Smoking & Health v. Dep’t of Labor (“ASH”), 100 F.3d 

991, 993 (D.C. Cir. 1996), for the principle that courts should avoid interpreting 

ambiguity in a regulation as limiting an agency’s discretion, but ASH does not 

announce (nor even discuss) general principles. Mot. 12.  The court’s reasoning in 

ASH was based on the text of the regulation at issue and its regulatory history 

which the court found ambiguous, unlike the ECR. ASH, 100 F.3d at 993. 

DOE argues that it expressly retained authority to make “changes” to a rule 

prior to publication through 10 C.F.R. § 430.5(g) (allowing DOE to “correct” 

standards prior to publication) and therefore also retained flexibility to not publish a 

rule. Mot. 14. The intention of subsection (g), however, was only to affirm that DOE 

can correct a standard without implicating the anti-backsliding provision of EPCA. 

81 Fed. Reg. 27,002-03.  Thus, as the district court noted, subsection (g) “did not 

grant the Department authority to ‘assess’ or ‘modify’ or ‘withdraw’ an energy 

standard; it granted the Department authority to ‘correct’ a standard.” Order 6. 
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Instead, in the context of the ECR, “correct” means to rectify the type of “errors” the 

ECR is meant to address. This is confirmed by the regulatory history (81 Fed. Reg. 

at 57,748) which describes correction as “bringing the regulatory text into harmony” 

with DOE’s final policy decisions as reflected in the rulemaking documents. See 

Order 6.   

Further, when DOE specifically rejected a request to clarify how much time the 

agency would take to publish a final rule during the ECR rulemaking, DOE stated 

that a clarification was unnecessary because the ECR as written already 

“prescribe[d] a timeline under which DOE will submit the rule to the Federal 

Register.”  81 Fed. Reg. at 57,750 (within 30 days after any correction is received). 

DOE’s statements during the rulemaking reveal DOE viewed its obligations as 

mandatory and time-constrained.8  Finally, although DOE cites to the Office of 

Federal Register’s Document Drafting Handbook for the proposition that the Federal 

Register permits agencies to withdraw rules submitted for publication up until noon 

on the day before the actual publication date (Mot. 11), nothing in the ECR 

                                           
8 “Barring extenuating circumstances, [DOE] will review proper error-

correction submissions and submit the rule to the Office of the Federal Register for 

publication within 30 calendar days  . . .” 81 Fed. Reg. at 27,002. DOE will “make 

every effort to adhere to this 30-day timeline.” Id. at 57,750. Notably, DOE has not 

invoked the “extenuating circumstances” exception here; even if it had, the 

exception was not meant to permit endless delay. Id. at 57,750-51.  
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Preambles indicates that DOE retained for itself the “flexibility” to avoid publishing 

a final rule altogether, as it now argues. Id. at 57,753 (emphasizing importance of 

publishing rules with no delay).  

 The district court also correctly rejected DOE’s post hoc interpretation of its 

regulation as inconsistent with the text of the ECR and with DOE’s own pre-

litigation interpretations. Order 7; 81 Fed. Reg. at 26,999; Christensen v. Harris Cty., 

529 U.S. 576, 588 (2000). An agency’s interpretation of its regulations is not entitled 

to controlling weight if it is “plainly erroneous or inconsistent with the regulation.” 

Chase Bank USA, N.A. v. McCoy, 562 U.S. 195, 208 (2011). DOE’s assertions are 

in conflict with its statements in the rulemaking record and thus are not entitled to 

deference. See also Decker v. Northwest Environmental Defense Center, 568 U.S. 

597, 614 (2013). 

B. The Citizen Suit Provision Allows Suits to Enforce Regulatory 

Duties 

EPCA’s citizen suit provision constitutes a clear waiver of sovereign immunity, 

allowing suits to enforce regulatory duties. Order 3.  This finding is supported by a 

plain reading of the provision and the use of “under this part” throughout EPCA and 

is not contradicted by case law cited by DOE or the sovereign immunity canon. Thus, 

the citizen suit provision is the appropriate basis for claims alleging violations of 

regulatory duties, including those imposed by the ECR. 
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The citizen suit provision authorizes suits against DOE where it fails “to 

perform any act or duty under this part which is not discretionary.” 42 U.S.C. § 

6305(a)(2). In this context, “duty under this part” encompasses duties imposed by 

both the provisions of EPCA and regulations promulgated under EPCA. Order 3.9  

When “under this part” is used in ECPA, it generally refers to regulatory matters that 

have been prescribed pursuant to statutory provisions. For example, 42 U.S.C. § 

6302(a)(5) refers to “energy conservation standard[s] established in or prescribed 

under this part” (emphasis added): “established in . . .  this part” refers to standards 

contained in EPCA itself, while “prescribed under this part” refers to standards 

promulgated via regulation. See also, e.g., id. § 6295(n)(5)(B) (referring to “final 

rules” as “published under this part”). When Congress wanted to refer only to 

statutory provisions in EPCA, it generally used “of this part” or “in this part.” See, 

e.g., Id. § 6298 (authorizing issuance of rules “necessary to carry out the provisions 

                                           
9 The district court did not hold that “Congress always uses [under this part] 

in that way” to refer to both statutory and regulatory obligations (Mot. 16 

(emphasis original)), only that Congress did so in 42 U.S.C. § 6305(a)(2); Order 3.  

The district court also did not base its decision that the duties referred to in 42 

U.S.C. § 6305(a)(2) included regulatory duties on an abstract concept of “duty” 

(Mot. 16); rather, the court found it was the only plausible reading when the 

provision’s context was considered. Order 3. 
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of this part”).10 This is further confirmed by the other subsection of the citizen suit 

provision, 42 U.S.C. § 6305(a)(1), which refers to the statutory “provisions of this 

part” while referring to rules “under this part.” 42 U.S.C. § 6305(a)(1).11 

Sierra Club v. Leavitt, 355 F.Supp.2d 544 (D.D.C. 2005), the only published 

opinion interpreting a similar citizen suit provision, supports the district court’s 

holding.  See Care v. EPA, No. C 12-03987 JSW, 2013 WL 6327530 at *2, n. 1 

(N.D. Cal Dec. 3, 2013). In Leavitt, plaintiffs sued EPA under the Clean Air Act’s 

(“CAA”) similarly worded citizen suit provision to enforce regulatory duties. 

Leavitt, 355 F.Supp.2d at 547; 42 U.S.C. § 7604(a)(2) (providing for suits when the 

EPA Administrator fails to perform “any act or duty under this chapter”). The Leavitt 

court rejected EPA’s argument that the CAA’s citizen suit provision only allowed 

claims based on statutory duties, not regulatory duties, noting that the CAA uses 

                                           
10  DOE states: “[T]he most natural reading of ‘under this part’ is as a 

reference to the statutory provisions contained in the same ‘part’ of EPCA as the 

citizen-suit provision.” Mot. 15 (emphasis added). And yet DOE’s supposed 

natural reading uses “in the same part” instead of “under the same part” to explain 

itself, which seems less than natural. 
11 The legislative history for the citizen suit provision does not specifically 

mention statutory duties, thus confirming the provision should be read to include 

both regulatory and statutory provisions. H.R. Rep. No. 95-1751, at 118 (1978) 

(attached): “[T]he Conference substitute adopts the House provision amending the 

citizen suit provision in EPCA to permit citizen suits . . . against [DOE] for failure 

to perform any nondiscretionary duty concerning the establishment or enforcement 

of energy efficiency standards.”  
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“under this chapter” to refer to both regulatory and statutory obligations throughout 

in the statute. Id. at 556-557.12 

Finally, DOE’s reliance on the sovereign immunity canon is misplaced.  Courts 

first apply “traditional tools of statutory construction” and turn to the sovereign 

immunity canon only if the scope of the waiver is not “clearly discernable” through 

traditional interpretative tools. F.A.A. v. Cooper, 566 U.S. 284, 291 (2012); see also 

Ordonez v. U.S., 680 F.3d 1135, 1138 (9th Cir. 2012) (same). When read within the 

context of EPCA and compared with EPCA’s other uses of “under this part,” the 

only plausible reading of the citizen suit provision is to allow suits based on 

regulatory duties. Traditional statutory interpretation is thus sufficient to determine 

the scope of the citizen suit provision’s sovereign immunity waiver and application 

of the sovereign immunity canon is unnecessary.13   

                                           
12 Contrary to DOE’s assertions, Kucana v. Holder, 558 U.S. 233 (2010) 

supports the district court’s interpretation of EPCA’s citizen suit provision. Kucana 

recognized that “‘under’ is a chameleon” that “‘must draw its meaning from its 

context.’” (Id. at 245 (quoting Ardestani v. I.N.S., 502 U.S. 129, 135 (1991)). 

Therefore, Kucana supports the context-based interpretation adopted by the district 

court, which relied on a commonsense reading of the citizen suit provision and a 

comparison to other uses of “under this part” in EPCA. Order 3-4. 
13 Should the Court reach the issue, Plaintiffs would also assert DOE could 

be compelled to publish the Rules under the APA, 5 U.S.C. § 706, because 

publication is a discrete action that the agency is required to take, if there were “no 

other adequate remedy at law.” 5 U.S.C. § 704; see Viet. Veterans of Am. v. Cent. 

Intelligence Agency, 811 F.3d 1068, 1076-79 (9th Cir. 2015); Mot. 17. 
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II. DOE CANNOT SHOW IRREPARABLE HARM IF THE RULES ARE 

PUBLISHED AS ORDERED 

A. The Alleged Harms to DOE and Manufacturers Are Neither 

Irreparable nor Sufficiently Substantial to Justify the Issuance 

of a Stay 

DOE must show that it will be “irreparably harmed” if the stay is not granted 

but, as discussed below, DOE has not met this threshold. 

First, there is no risk of mootness, contrary to DOE’s arguments. Mot. 18-20. 

If this Court ultimately reverses the district court, it could consider vacating the Final 

Rules under its discretionary remedial power. 28 U.S.C. § 2106. 14   The anti-

backsliding provision applies only to DOE, and not to the courts, and therefore does 

not prevent the Ninth Circuit from vacating the Final Rules. 42 U.S.C. § 6295(o)(1). 

Indeed, despite the anti-backsliding provision, the judiciary has vacated EPCA rules 

in the past. See, e.g., Hearth, Patio & Barbecue Ass’n v. DOE, 706 F.3d 499, 500 

(D.C. Cir. 2013).   

                                           
14 DOE misconstrues Government Plaintiffs’ position on whether the Court 

would be able vacate the Final Rules if they were published according to the Order. 

Mot. 18 (“plaintiffs . . . likely would contend that . . . this Court [is] precluded 

from vacating or withdrawing the published rules”); see Dkt. 89 3 (“the Ninth 

Circuit . . . could consider vacating the [Final] Rules under its general remedial 

power.”). 
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Second, complying with the district court’s order to publish the rules during the 

pendency of the appeal will not moot this case since the court can still fashion “some 

form of meaningful relief” (U.S. v. Golden Valley Elec. Ass’n, 689 F.3d 1108, 1112 

(9th Cir. 2012)) by vacating the Final Rules.15 

Third, DOE relies on NRDC v. Abraham, 355 F.3d 179 (2d Cir. 2004) to argue 

that the anti-backsliding provision may apply even in the event that the Rules were 

vacated and would bar DOE from promulgating different energy efficiency 

standards. Mot. 19.  Abraham held that once a final rule is published in the Federal 

Register the anti-backsliding provision prevents DOE from undertaking a 

rulemaking to weaken efficiency standards. Abraham does not hold that DOE would 

be required to adhere to a standard after it was vacated by a court. Id. at 194-95.  

Fourth, DOE asserts that the potential litigation burden that would result from 

defending the Final Rules from a challenge in one forum while seeking to vacate 

their publication in another constitutes irreparable harm. But “‘[m]ere litigation 

expense, even substantial and unrecoupable cost, does not constitute irreparable 

injury.’” F.T.C. v. Standard Oil Co. of Cal., 449 U.S. 232, 244 (1980) (quoting 

                                           
15 Because there is no possibility of mootness as a result of the publication of 

the Final Rules, Garrison v. Hudson, 468 U.S. 1301 (1984), and Mikutaitis v. 

United States, 478 U.S. 1306 (1986), are not relevant here.  
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Renegotiation Board v. Bannercraft Clothing Co., 415 U.S. 1, 24 (1974)); see also 

In re Carey, 500 Fed. Appx. 595, 597 (9th Cir. 2012) (“litigation costs generally do 

not qualify as irreparable harm”).16  

Finally, on behalf of manufacturers, DOE argues that they will be irreparably 

harmed by having the “dilemma” of deciding whether to comply with the Final Rules 

or “lose lead time” during appeal. Mot. 20-21. When properly framed, however, the 

only harm to manufacturers is compliance costs, which are not considered 

irreparable harm. See, e.g., Freedom Holdings v. Spitzer, 408 F.3d 112, 115 (2d Cir. 

2005) (“Ordinary compliance costs are typically insufficient to constitute irreparable 

harm”); Am. Hosp. Ass’n v. Harris, 625 F.2d 1328, 1331 (7th Cir. 1980) (“[I]njury 

resulting from attempted compliance with government regulation ordinarily is not 

irreparable harm.”); A.O. Smith Corp. v. FTC, 530 F.2d 515, 527–28 (3d Cir. 1976). 

Any costs incurred by manufacturers would be no different than costs incurred while 

a substantive challenge of an energy efficiency standard is ongoing, and thus cannot 

constitute irreparable harm. 

                                           
16 Any litigation burden caused by challenges to the Final Rules should be 

balanced against the burden of potential litigation seeking statutorily-mandated 

publication of rules for the covered products, including commercial packages 

boilers and uninterruptible power supplies, both of which are overdue. See 81 Fed. 

Reg. 15,836 (Mar. 24, 2016) (proposed boiler rule); 42 U.S.C. 

§§ 6313(a)(6)(C)(iii) (requiring final rule within two years of proposed rule), 

6295(u)(1)(E)(i)(II) (UPS rule due Jan. 11, 2011). 
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Considered together, the harms asserted by DOE cannot support the issuance 

of a stay. 

B. Issuance of the Stay Will Cause Significant Harm to 

Government Plaintiffs and the Public Interest 

 Although a stay would not irreparably injure DOE, further delaying publication 

of the Final Rules, beyond the current 13-month delay, significantly injures 

Government Plaintiffs’ by hindering efforts to reduce energy consumption, as well 

as greenhouse gas emissions from energy demand, increase the reliability of the 

power grid, and avoid the costs of power plant construction. Consolidated 

Complaint, ¶¶ 39-54.  Contrary to DOE’s assertion, these harms are not negligible. 

Mot. 22. 

 Delaying publication of the energy conservation standards for any period of 

time, especially up to two or more years, will not just cause hypothetical harm as 

DOE alleges (Mot. 22), but directly harms consumers’ economic interests, 

diminishes public health, and contributes to global climate change, which threatens 

public safety by causing sea-level rise, drought, and increased wildfire risk. See 

Declaration of Kristin Driskell (“Driskell Decl.”) in Opposition to DOE’s Motion, 

¶¶ 7, 12, 16, 19.  The deleterious effects of delaying the Rules cannot be avoided by 

merely tacking on two years to the end of the analysis period; the benefits of the 

Final Rules are not just delayed, they are lost.  The harm caused by delay is massive. 
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Driskell Decl. ¶¶ 5-8, 10-12, 14-16, 19. In fact, DOE identified the annualized net 

benefits of the Final Rules as ranging from $373 million to $798 million per year. 

Boiler Rule at 17; Air Compressor Rule at 16; Portable AC Rule at 16; UPS Rule at 

15.  

 The public interest requires denying the stay. DOE already determined that the 

Rules are in the public interest (81 Fed. Reg. at 57,753 (“postponing the publication 

… means delaying benefits to consumer and to economy … and prolongs uncertainty 

for manufacturers”)), that the benefits to the Nation outweigh any burdens, and that 

the Rules satisfy EPCA’s mandate for the maximum improvement in energy 

efficiency that is technologically feasible and economically justified. 17  See 42 

U.S.C. § 6295(o)(2)(A). Denial of the stay furthers Congressional intent that energy 

efficiency standards be published promptly and regularly, as evidenced by EPCA’s 

iterative rulemaking process and its product-specific statutory deadlines. See 42 

U.S.C. §§ 6295(m) (“Amendment of standards”) & (u)(1)(E)(i)(II) (deadlines for 

UPS standards), 6313(a) (deadlines for boiler standards). 

                                           
17 Air Compressor Rule at 17; Boiler Rule at 18; PAC Rule at 17; UPS Rule 

at 16.  
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CONCLUSION 

For the reasons discussed above, Government Plaintiffs respectfully request 

that the Court deny the Motion. 
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responsibilities of State, local, or tribal 
governments. 

List of Subjects in 5 CFR Part 870 

Administrative practice and 
procedure, Government employees, Life 
insurance, Retirement. 
U.S. Office of Personnel Management. 
Beth F. Cobert, 
Acting Director. 

Accordingly, OPM is amending 5 CFR 
part 870 as follows: 

PART 870—FEDERAL EMPLOYEES’ 
GROUP LIFE INSURANCE PROGRAM 

■ 1. The authority citation for 5 CFR 
part 870 is revised to read as follows: 

Authority: 5 U.S.C. 8716; Subpart J also 
issued under section 599C of Pub. L. 101– 
513, 104 Stat. 2064, as amended; Sec. 
870.302(a)(3)(ii) also issued under section 
153 of Pub. L. 104–134, 110 Stat. 1321; Sec. 
870.302(a)(3) also issued under sections 
11202(f), 11232(e), and 11246(b) and (c) of 
Pub. L. 105–33, 111 Stat. 251, and section 
7(e) of Pub. L. 105–274, 112 Stat. 2419; Sec. 
870.302(a)(3) also issued under section 145 of 
Pub. L. 106–522, 114 Stat. 2472; Secs. 
870.302(b)(8), 870.601(a), and 870.602(b) also 
issued under Pub. L. 110–279, 122 Stat. 2604; 
Subpart E also issued under 5 U.S.C. 8702(c); 
Sec. 870.601(d)(3) also issued under 5 U.S.C. 
8706(d); Sec. 870.703(e)(1) also issued under 
section 502 of Pub. L. 110–177, 121 Stat. 
2542; Sec. 870.705 also issued under 5 U.S.C. 
8714b(c) and 8714c(c); Public Law 104–106, 
110 Stat. 521. 

Subpart G—Annuitants and 
Compensationers 

■ 2. Amend § 870.705 by revising 
paragraph (b)(3)(ii), adding paragraph 
(b)(4), and revising paragraph (d)(1)(i) to 
read as follows: 

§ 870.705 Amount and election of Option B 
and Option C. 

* * * * * 
(b) * * * 
(3) * * * 
(ii) Except as provided in paragraph 

(b)(4) of this section, after reaching age 
65, an annuitant or compensationer 
cannot change from Full Reduction to 
No Reduction. 

(4)(i) Shortly before an annuitant or 
compensationer’s 65th birthday, an 
annuitant’s retirement system will send 
a reminder about the post-age-65 
reduction election he/she made and will 
offer the individual a chance to change 
the initial election made at the time of 
retirement. 

(ii) If the individual is already 65 or 
older at the time of retirement or 
becoming insured as a compensationer, 
the retirement system will process the 
retirement using the current 

Continuation of Life Insurance Coverage 
(SF 2818) on file, send the reminder, 
and give the opportunity to change the 
election as soon as the retirement 
processing or compensation transfer is 
complete. 

(iii) If the individual assigned his/her 
insurance as provided in subpart I of 
this part, and if the employee elected No 
Reduction for Option B coverage at the 
time of retirement or becoming insured 
as a compensationer, the retirement 
system will send the reminder notice for 
Option B coverage to the assignee. 

(iv) An annuitant or compensationer 
who wishes to change his/her reduction 
election must return the notice by the 
end of the month following the month 
in which the individual turns 65, or if 
already over age 65, by the end of the 
4th month after the date of the letter. An 
annuitant or compensationer who does 
not return the election notice will keep 
his/her initial election or the default 
election, as applicable. 
* * * * * 

(d)(1) * * * 
(i) Annuitants and compensationers 

who were under age 65 were notified of 
the option to elect No Reduction. The 
retirement system will send these 
individuals an actual election notice 
before their 65th birthday, as provided 
in paragraph (b)(4) of this section. 
* * * * * 
[FR Doc. 2016–10539 Filed 5–4–16; 8:45 am] 

BILLING CODE 6325–63–P 

DEPARTMENT OF ENERGY 

10 CFR Parts 430 and 431 

RIN 1904–AD63 

Energy Conservation Program: 
Establishment of Procedures for 
Requests for Correction of Errors in 
Rules 

AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 
ACTION: Final rule. 

SUMMARY: The U.S. Department of 
Energy (‘‘DOE’’ or the ‘‘Department’’) is 
establishing a procedure through which 
an interested party can, within a 30-day 
period after DOE posts a rule 
establishing or amending an energy 
conservation standard, identify a 
possible error in such a rule and request 
that DOE correct the error before the 
rule is published in the Federal 
Register. 

DATES: The effective date of this rule is 
June 6, 2016. 

ADDRESSES: See the companion 
document titled ‘‘Notice of Opportunity 
to Submit a Petition to Amend the Rule 
Establishing Procedures for Requests for 
Correction of Errors in Rules’’ published 
elsewhere in this issue of the Federal 
Register for addresses to submit a 
petition to amend, or a comment on a 
petition to amend, this rule. 
FOR FURTHER INFORMATION CONTACT: Mr. 
John Cymbalsky, U.S. Department of 
Energy, Office of Energy Efficiency and 
Renewable Energy, Building 
Technologies Program, EE–5B, 1000 
Independence Avenue SW., 
Washington, DC 20585–0121. 
Telephone: (202) 287–1692 or 
John.Cymbalsky@ee.doe.gov. 
SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. Authority and Background 
II. Summary of the Rule 
III. Paragraph-by-Paragraph Analysis 
IV. Procedural Issues and Regulatory Review 

I. Authority and Background 
Title III of the Energy Policy and 

Conservation Act of 1975, as amended 
(‘‘EPCA’’ or, in context, ‘‘the Act’’) 
establishes a program designed to 
improve the energy efficiency of 
consumer products (other than 
automobiles) and of certain industrial 
equipment. Pursuant to EPCA, the 
Department sets energy conservation 
standards and other requirements for 
covered products and equipment; 
prescribes protocols to test products and 
equipment against the standards; 
requires labeling of covered products 
and equipment; and establishes 
procedural mechanisms such as 
certification programs and enforcement 
procedures. See 42 U.S.C. 6291, et seq. 
This rule establishes error-correction 
procedures that DOE will use in the 
course of prescribing energy 
conservation standards under EPCA. It 
also interprets several provisions of 
EPCA that may be relevant to the 
functioning of those procedures. 

One of EPCA’s many purposes is to 
improve energy efficiency for a variety 
of major consumer products and 
industrial equipment. To achieve this 
purpose, the Act directs the Department 
both to undertake certain rulemakings to 
establish or revise energy conservation 
standards and to consider amending 
such standards on a periodic basis—for 
many products within six years of 
issuance of a prior final rule. 42 U.S.C. 
6295(m)(1). The Act contemplates that 
such a rulemaking or periodic review 
will result in a new or amended 
standard if the Department concludes 
that such standard would be 
technologically feasible and 
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1 This error-correction process would not 
supplant or otherwise replace the error correction 
process established under 1 CFR Chapter 1 
applicable generally to all documents published in 
the Federal Register. 

economically justified and would result 
in significant conservation of energy. 
The Act also bars DOE from 
‘‘prescrib[ing] any amended standard 
which increases the maximum 
allowable energy use . . . or decreases 
the minimum required energy 
efficiency’’ of a covered product. 42 
U.S.C. 6295(o)(1). This prohibition 
against ‘‘backsliding,’’ together with the 
periodic reviews just described, has the 
effect over the long term of gradually 
increasing the energy efficiency of 
regulated products and equipment. 

The process of developing an 
amendment to an energy conservation 
standard ordinarily involves extensive 
technical analyses and voluminous 
amounts of data. The Department 
weighs a range of competing 
technological and economic 
considerations, such as the feasibility 
and cost of various energy-saving 
technologies, the effects of 
implementing those technologies in 
products on the market, and the need 
for national energy and water 
conservation. It must make predictive 
judgments regarding the expected effect 
of its standards over decades, in part 
because compliance with a standard is 
usually required a few years out from 
the rulemaking and in part because 
many products have decades of useful 
life. Meanwhile, the drafting of an 
energy conservation standard on its own 
(separate from the deliberation involved 
in selecting the standard) involves 
substantial technical analysis. In short, 
an energy conservation standards 
rulemaking is usually a highly 
complicated undertaking. 

In light of all the considerations 
described in this preamble, DOE also 
recognizes that, given the complexity of 
these rules, it is conceivable that a 
standards regulation, as issued, may 
occasionally contain an error. For 
example, an accidental transposition of 
digits could result in a standard that is 
inconsistent with the Department’s 
analysis. Often, it will be evident from 
the full context what standard DOE 
intended to set, but the text of a 
regulation, even if erroneous, has legal 
effect. Moreover, should such an error 
go uncorrected for too long, there is a 
risk that the Department would be 
unable to undo it because of the 
limitations on reducing the stringency 
of its standards. Meanwhile the relevant 
industries would face uncertainty about 
the standard, as well as some difficult 
choices—whether to comply with it, 
hope that the error is addressed 
sometime later, or challenge it in court. 
The process established by this 
document is meant to avoid undesirable 
outcomes like these by providing 

interested parties with an opportunity to 
timely point out errors to DOE and 
request that DOE correct them. 

II. Summary of the Rule 
This rule establishes DOE’s 

procedures for accepting error- 
correction requests for its energy 
conservation standards rules. 
Specifically, after issuing an energy 
conservation standards rule subject to 
this process, the Department will not 
publish that rule in the Federal Register 
for 30 days. This 30-day period begins 
upon the posting of the rule on a 
publicly-accessible Web site. During the 
30-day window, interested parties can 
review it, including the regulatory text 
which is to be placed in the Code of 
Federal Regulations. If, during this 
period, a party (as defined in this rule) 
identifies an error in the regulatory text, 
that party can submit a request that DOE 
correct the error. An error-correction 
request must identify the claimed error, 
explain how the record demonstrates 
the regulatory text to be erroneous, and 
state what the corrected version should 
be.1 

The error-correction process is not an 
opportunity to submit new evidence or 
comment on the rule, seek to reopen 
issues that DOE has already addressed 
or argue for policy choices different 
from those reflected in the final rule. 
DOE will not accept new evidence 
included in or with error-correction 
requests, and a submitter must rest its 
explanation solely on the materials 
already in the record. The Department 
posts a rule with the appropriate 
official’s signature only after concluding 
its deliberations and reaching decisions 
on the relevant factual determinations 
and policy choices. Consistent with this 
approach, the Department considers the 
record with respect to a rule subject to 
the error correction process closed upon 
posting of the rule. 

After reviewing error-correction 
requests meeting the criteria set out in 
this rule, the Department will have a 
range of options with respect to a rule. 
If it concludes that the claims of error 
are not valid, and if it has identified no 
errors on its own, DOE will proceed to 
submit the rule for publication in the 
Federal Register in the same form it was 
previously posted. By doing so, the 
Department will effectively be rejecting 
any error-correction requests it has 
received; DOE will ordinarily not 
respond directly to a requester or 
provide additional notice regarding the 

request. If, on the other hand, DOE 
identifies an error in a rule, DOE can 
correct the error. 

As noted in this preamble, in some 
circumstances, an error may lead the 
standard contained in DOE’s regulation, 
as originally posted, to require higher 
energy efficiency or lower energy use 
than the Department intended based on 
the record and its deliberations. 
Correcting such an error through the 
process established by this rule would 
not be inconsistent with section 
325(o)(1) (or its analogs applicable to 
certain types of product or equipment). 
The error-correction process occurs 
during a window between DOE’s 
posting of a rule and publication of the 
rule in the Federal Register. As 
discussed more fully below, DOE 
interprets section 325(o)(1) and its 
analogs to permit corrections of a rule 
that has not yet been published in the 
Federal Register. 

III. Paragraph-by-Paragraph Analysis 

The following discussion describes 
the provisions of this rule in detail, so 
as to explain further how the error- 
correction process will work. 

§ 430.5(a): Scope and Purpose 

This section describes the purpose of 
this rule. Consistent with the discussion 
in this preamble, the rule describes 
procedures through which the 
Department will accept and consider 
submissions regarding possible errors in 
its standards rules. The section also 
states the scope of the rule. DOE will 
apply the procedures described in the 
rule to those rulemakings establishing or 
amending energy conservation 
standards under EPCA. ‘‘Energy 
conservation standard’’ is a term 
defined in EPCA, although it has a 
slightly different definition for 
consumer products and commercial 
equipment. With respect to the former, 
an ‘‘energy conservation standard’’ is 
generally a performance standard that 
prescribes a minimum efficiency level 
or maximum quantity of energy usage 
for a covered product or, in certain 
instances, a design requirement. See 42 
U.S.C. 6291(6). 

Similarly, for commercial equipment, 
an ‘‘energy conservation standard’’ is a 
performance standard prescribing a 
minimum level of energy efficiency or a 
maximum quantity of energy use for the 
covered equipment at issue or a design 
requirement. See 42 U.S.C. 6311(18). 

When the Department posts a rule 
establishing or amending an energy 
conservation standard, per the statutory 
definition, for a given type of product or 
equipment, the Department will engage 
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in the error-correction process 
established by this rule. 

DOE undertakes a variety of other 
rulemakings under the Act, such as 
rules to set test procedures, 
requirements for labeling or 
certification, and procedures for 
enforcement. DOE will not routinely 
utilize this error-correction process for 
such rules. The Department recognizes 
the importance of correcting errors in 
any of its rules, and consistent with the 
principles of good government, it 
intends to be responsive to input from 
members of the public that point out 
such errors. However, the combination 
of features described in this preamble— 
the regular occurrence of high 
complexity, potentially large 
significance of the rules, and the 
possibility that uncorrected errors will 
have unavoidable long-term 
consequences—is specific, for rules 
under the Act, to energy conservation 
standards. Therefore, the Department 
considers it appropriate to implement a 
routine error-correction mechanism 
only for such rules. 

This rule also excludes from its scope 
any energy conservation standards that 
DOE sets by issuing direct final rules 
pursuant to section 325(p)(4) (42 U.S.C. 
6295(p)(4)) of EPCA. Section 325(p)(4) 
allows the Department to set an energy 
conservation standard, in some 
circumstances, by issuing a direct final 
rule. Before doing so, DOE must receive 
‘‘a statement that is submitted jointly by 
interested persons that are fairly 
representative of relevant points of 
view,’’ and the Department must 
determine that the recommended 
standard is ‘‘in accordance with’’ either 
section 325(o) or section 342(a)(6)(B) 
(i.e., 42 U.S.C. 6313(a)(6)(B)) as 
appropriate depending on the product 
or equipment at issue. 42 U.S.C. 
6295(p)(4). Together with issuing a 
direct final rule, DOE must publish a 
notice of proposed rulemaking 
proposing a standard identical to that 
established in the direct final rule, and 
DOE must allow a period of at least 110 
days for public comment on the direct 
final rule. See 42 U.S.C. 6295(p)(4)(B). If 
the Department receives one or more 
adverse comments related to the rule 
and concludes that the comments ‘‘may 
provide a reasonable basis for 
withdrawing the direct final rule,’’ the 
Department can withdraw the direct 
final rule and proceed with the 
proposed rule. A withdrawn rule ‘‘shall 
not be considered to be a final rule for 
purposes of [section 325(o)].’’ 42 U.S.C. 
6295(p)(4)(C)(iii). 

DOE notes that, as a practical matter, 
the mechanisms of the direct final rule 
process provide an opportunity for 

correcting errors that is at least as 
effective as what this rule achieves. If a 
direct final rule contains an error, the 
public has an opportunity to identify 
that error through the comment process 
provided by statute and any error that 
a person would have identified during 
the 30-day window set by this rule 
could also be identified in the 110-day 
comment period required by EPCA. See 
42 U.S.C. 6295(p)(4)(B). The 
Department’s options for responding to 
a claim of error in a direct final rule are 
essentially equivalent to what this rule 
provides for other standards rules. 
Absent an error (and if there is no other 
reason to withdraw the rule), the 
Department can let a direct final rule 
stand as-is. Should there be an error, 
DOE can withdraw the direct final rule. 
It can then issue a final rule that is 
based on the notice of proposed 
rulemaking and avoid the error. 

Moreover, withdrawing a direct final 
rule and replacing it with a final rule 
based on the associated proposal would 
not violate section 325(o) even if the 
change resulted in a lower standard. 
The direct final rule procedure enacted 
by Congress is a unique one that 
provides DOE with the authority to 
withdraw a direct final rule when 
certain conditions are met. See 42 
U.S.C. 6295(p)(4)(C). Accordingly, that 
specific procedure already provides a 
means for DOE to address an error if one 
is identified. 

In sum, the statutory mechanisms for 
direct final rules permit the correction 
of errors in a manner similar to what 
this rule lays out for other EPCA 
standards rules. Accordingly, the 
Department considers it unnecessary to 
apply this particular error-correction 
process to direct final rules. 

§ 430.5(b): Definitions 
This paragraph sets forth several 

definitions that clarify the meaning of 
this section and the application of the 
error-correction process. 

DOE is defining the term, ‘‘Secretary,’’ 
as referring to the Secretary of Energy or 
the Secretary’s delegate. 

The term, ‘‘Act,’’ under this rule 
means the Energy Policy and 
Conservation Act, as amended. 

The term, ‘‘Error’’ for purposes of this 
rule is defined as an aspect of the 
regulatory text of a rule that is 
inconsistent with what the Secretary 
intended regarding the rule at the time 
of posting. The ‘‘regulatory text,’’ for 
these purposes, means the material that 
is to be placed in the Code of Federal 
Regulations (‘‘CFR’’), together with the 
amendatory instructions by which the 
rule communicates what should go in 
the CFR. In most cases, the Department 

encapsulates everything about a rule 
that is legally binding by setting forth 
specific text in the CFR. The point of the 
error-correction process is to avoid the 
harmful consequences of errors in that 
legally binding material. Errors in 
explanatory material or interpretive 
matter in the preamble of a rule may be 
important, but they can ordinarily be 
corrected without use of a procedure 
like the one established by this rule 
(e.g., issuing a correction notice to 
clarify or otherwise resolve an error 
without the need for notice and 
comment.) 

The definition provides illustrative 
examples of mistakes that might 
produce Errors. For example, a 
typographical mistake might cause the 
text of a regulation to be incorrect; 
suppose, for example, the text of the 
regulation stated a party has 50 days to 
submit an error-correction request, even 
though the Department has made clear 
in the preamble that it intends to allow 
30 days. As a second example, a 
calculation mistake might cause the 
numerical value of a standard to differ 
from what DOE’s technical analyses 
would justify. The calculations involved 
in deriving a standard are complex, 
which could result in an error that 
causes the regulatory text to codify a 
standard different from what DOE 
described in its preamble. As a third 
example, an amendment to the relevant 
portions of the regulations might 
renumber them, but DOE might 
overlook a cross-reference in another 
portion of its regulations, which would 
then refer to the wrong formula. These 
examples—and those detailed in the 
regulatory text—are not meant to be 
exhaustive but highlight two common 
features: (1) The regulatory text departs 
from what DOE intended it to be and (2) 
the rulemaking record reveals what DOE 
intended. These are the sorts of 
problems that the Department seeks to 
offer the opportunity to correct through 
this rule. 

The term, ‘‘Party,’’ means a person 
that has participated in a rulemaking by 
submitting timely comments during the 
rulemaking or by providing substantive 
input during a public meeting regarding 
the rulemaking. 

This definition is relevant because, as 
discussed in this preamble, the 
Department will accept requests for 
error-correction under this rule only 
from a person that is a ‘‘party’’ to the 
rulemaking proceeding in accordance 
with this definition. The error- 
correction process is intended to be 
rapid and streamlined. By pausing to 
receive suggestions of error, DOE will be 
delaying the eventual benefits to be 
produced by an amended standard. 
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Accordingly, the Department is setting 
the period for error submissions at 30 
calendar days. 

In furtherance of expeditious review, 
these requests must be sufficiently 
detailed to readily identify and resolve 
the error. In DOE’s view, those persons 
who actively participated during the 
rulemaking process by providing the 
agency with substantive feedback 
regarding its proposal and analyses are 
in the best position to readily and 
quickly identify errors that this rule 
seeks to address in a timely manner. 
The complexity and comprehensive 
nature of these analyses also make it 
more likely that active participants 
during the rulemaking proceeding 
would have the requisite foundation to 
be able to assist DOE with identifying 
errors and accompanying solutions. 
Without this procedural limit, DOE’s 
review of error requests would likely be 
hampered by overly broad (or otherwise 
inaccurate) submissions from non-party 
persons that would hinder the agency’s 
ability to expeditiously address 
meritorious claims identifying 
erroneous regulatory text. For these 
reasons, in DOE’s view, it is appropriate 
to accept submissions only from those 
persons that have engaged in the 
rulemaking and are already familiar 
with the record. 

The principal means for participating 
in a rulemaking proceeding is by 
submitting written comments in 
response to a notice. Many of DOE’s 
rulemakings to establish or amend its 
energy conservation standards involve 
several rounds of public comment, such 
as notices of proposed rulemaking and 
supplemental notices of proposed 
rulemaking. The Department also 
occasionally publishes notices of data 
availability through which it solicits 
comment on its technical analyses, as 
well as requests for information in 
which DOE solicits information from 
the public regarding particular issues. 
All of these procedures involve the 
substance of a rule under consideration, 
and the Department accordingly 
considers comment on any of them to be 
sufficient participation to qualify a 
person as a party. ‘‘Comment,’’ for these 
purposes, also includes ex parte 
submissions, which often represent as 
much engagement with the issues of a 
rulemaking as do ordinary comment 
filings. Similarly, the Department seeks 
public input by hosting public meetings 
(both in person and online through 
webinars), at which it presents some 
substantive information on a given 
proposed rule and permits participants 
to speak. This form of participation can 
also qualify a person as a party. (The 
definition of ‘‘party’’ requires 

‘‘substantive input’’ at a public meeting. 
DOE does not intend to judge the 
substantiality of each participant’s 
statements at a public meeting. By 
‘‘substantive input,’’ the Department 
means simply to exclude merely 
procedural statements such as a 
participant’s identifying himself or 
herself for the record.) 

It bears emphasis, however, that an 
untimely or improperly submitted 
comment—including an ex parte 
submission made after the close of the 
relevant comment period—will not 
qualify the submitter as a ‘‘party’’ for 
purposes of this rule. While a late-filed 
comment may address substantive 
issues raised as part of the relevant 
energy conservation standards 
rulemaking, DOE is not obligated to 
consider late comments when reaching 
its decisions. For the Department to 
engage in a case-by-case assessment of 
whether a given person did in fact 
submit a comment would be 
inconsistent with the streamlined nature 
of the error-correction process. 
Accordingly, for the sake of 
administrative simplicity, DOE will not 
entertain an error-correction request 
from a person whose only participation 
in the rulemaking was an untimely or 
improper submission. 

Lastly, for purposes of this error- 
correction process, DOE is defining a 
‘‘rule’’ as a rule establishing or 
amending an energy conservation 
standard under the Act. DOE will not 
apply this rule’s error-correction process 
for documents such as general 
statements of policy, guidance 
documents, and interpretive guidelines. 

§ 430.5(c): Posting of Rules 
This section describes the beginning 

of the error-correction process. At the 
outset, DOE will post a rule bearing the 
signature of an appropriate official of 
DOE on a publicly-accessible Web site. 
The record of the rulemaking is closed, 
and the Department has concluded its 
deliberations. 

However, the Department will not 
publish the rule in the Federal Register 
for 30 calendar days. This period of time 
will allow the public an opportunity to 
review the rule in order to identify any 
potential errors and submit a request to 
DOE to correct such errors. DOE 
recognizes that it has an obligation 
under the Administrative Procedure Act 
to publish a ‘‘rule,’’ as defined in this 
part, in the Federal Register. The time 
for error-correction contemplated by 
this rule will not be a departure from 
that obligation. The Administrative 
Procedure Act does not specify that 
publication in the Federal Register must 
occur at a particular point following a 

specified period of time after posting. 
Meanwhile, as discussed in this 
preamble, and as is currently the case, 
no energy conservation standards rule 
will be effective for some period of time 
after it has been published in the 
Federal Register, and the start of the 
lead-time provided to manufacturers to 
comply with the standards will begin at 
publication in the Federal Register. 
Consequently, the delay in publication 
in the Federal Register will comply 
with the Administrative Procedure Act 
and will not cause prejudice to any 
interested parties. 

§ 430.5(d): Requests for Correction 
This section explains how to submit 

a request that DOE correct an error in a 
rule and describes what a request must 
contain. 

A request must be submitted within 
30 calendar days of the posting of the 
rule. As discussed in this preamble, the 
error-correction process is meant to be 
rapid and streamlined. In undertaking 
the procedure, DOE must balance the 
value of being able to correct errors in 
its regulations against the cost of delay 
(e.g., delayed energy savings). The 
Department believes 30 days should be 
enough time for persons already familiar 
with a rulemaking to review the text of 
the regulation being adopted and 
identify any errors. In light of that 
assessment and bearing in mind the cost 
of delay, a longer period would be 
inappropriate. 

A request must identify an Error, as 
that term is defined in this rule. A 
request must identify the claimed Error 
with particularity by stating what text is 
erroneous and providing a corrected 
substitute. Because the error-correction 
process is focused on the regulatory 
text, an Error will necessarily involve 
some piece of text that should be 
changed. DOE expects a party 
requesting a change to identify 
specifically what text is mistaken and 
why, as well as how DOE should change 
it. 

Consistent with the definition of 
Error, the error-correction process is not 
an opportunity to dispute the 
Department’s determinations or policy 
choices. An energy conservation 
standards rulemaking is usually a 
lengthy process, in which the 
Department provides repeated 
indications of its proposals, 
stakeholders have multiple 
opportunities to provide input, and the 
Department engages in extensive 
deliberation. To achieve the energy 
conservation goals of the Act, as well as 
to minimize uncertainty for industry 
and consumers, it is important that the 
issues in a rulemaking come to a 
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2 Because EPCA involves rulemaking and the 
APA specifies that substantive rules shall be 
published in the Federal Register and not effective 
until they have been, the Department takes 
‘‘published’’ in EPCA to refer to publication in the 
Federal Register. 

resolution. The error-correction process 
should not undermine the stability of 
DOE’s already well-established energy 
conservation standards-setting process, 
because it will simply ensure that the 
regulatory text accurately reflects the 
determinations that DOE has already 
reached. Accordingly, an error- 
correction request must identify how 
the regulatory text departs from DOE’s 
decision, rather than criticizing it on the 
requester’s own grounds or reviving 
issues from comments previously raised 
and addressed. 

As noted, for the sorts of errors for 
which this process is appropriate, the 
rulemaking record should indicate what 
the correct regulatory text ought to be. 
Consistent with that observation, an 
error-correction request must base its 
claims of what DOE intended on 
materials in the rulemaking record, such 
as the preamble to the rule, technical 
support documents, published notices, 
comments, and other record materials. 
A request may not include new 
evidence, as new evidence would not be 
relevant for illuminating what the 
Secretary meant for the regulation to 
say. Given the ample opportunity for 
comment and other public input during 
the rulemaking process, in DOE’s view, 
there is a need to bring finality to a 
given rulemaking and to avoid having 
an open-ended regulatory process, and, 
therefore, the agency will not accept 
new evidence and further defer the 
energy saving benefits of the energy 
conservation standards that are the 
subject of the rulemaking. Meanwhile, 
the task of evaluating new evidence 
would require time beyond what is 
appropriate for the error-correction 
process. 

Because only parties are allowed to 
file error-correction requests, a 
submitter must demonstrate that the 
requester is a ‘‘party’’ in accordance 
with this rule’s definition of that term. 
The requester must identify the 
comment(s) or other input that the 
requester submitted in the course of the 
rulemaking. 

Finally, this rule requires that 
requests be submitted electronically by 
email. This rule does not specify an 
email address to which requests should 
be sent, as each final rule will specify 
the appropriate email address for error- 
correction requests. The Department 
may consider a filing submitted by 
another mechanism if email filing is not 
feasible; a party seeking to use a 
different mechanism should consult 
first with the DOE program point of 
contact identified in the notice of the 
final rule for further information. 

§ 430.5(e): Correction of Rules 

This section describes the courses of 
action that the Department may 
undertake if it believes a request for 
correction may have identified an error. 
DOE may undertake to correct the rule, 
if doing so would be consistent with the 
applicable requirements of EPCA and 
the Administrative Procedure Act. In 
such cases, DOE will ordinarily make 
the correction before submitting the rule 
to the Office of the Federal Register for 
publication. Publication of the 
submitted rule will take place pursuant 
to the ordinary procedures of the Office 
of the Federal Register. 

§ 430.5(f): Publication in the Federal 
Register 

This section describes how the 
Department will eventually publish a 
final rule in the Federal Register. If, 
after 30 calendar days have elapsed 
since DOE posted a rule subject to this 
process, DOE receives no proper 
requests for correction of errors, and 
identifies no errors on its own, it will 
simply submit the rule as posted to the 
Office of the Federal Register for 
publication. If DOE receives error- 
correction requests but decides not to 
undertake any corrections to the rule, it 
will submit the rule as posted to the 
Office of the Federal Register for 
publication. Such submission indicates 
that the Department has rejected the 
requests it received, and the Department 
will ordinarily provide no other 
response to such requests. Barring 
extenuating circumstances, the 
Department will review proper error- 
correction submissions and submit the 
rule to the Office of the Federal Register 
for publication within 30 calendar days 
after the close of the 30-day period for 
submitting error-correction requests. 
Publication of submitted rules will take 
place in accordance with the ordinary 
procedures of the Office of the Federal 
Register. 

The Department’s rejection of a 
request does not necessarily mean the 
claim of error was mistaken. The 
regulatory text in the posted rule may 
indeed have been inconsistent with the 
Department’s decision as reflected in 
the rulemaking record. However, DOE 
may choose not to correct the regulation 
because it concludes the regulatory text 
is nonetheless acceptable; for instance, 
because it considers the error 
insignificant. 

This section also reiterates certain 
mandates from EPCA and from the 
Administrative Procedure Act with 
respect to publication. DOE will not 
make any rule subject to this part 
effective until after DOE has published 

the rule in the Federal Register. Further, 
DOE notes that compliance with a new 
or amended standard is generally linked 
to a specified lead-time from the date of 
publication in the Federal Register to 
provide the affected industries with 
sufficient time to adjust their products 
and manufacturing to satisfy the new or 
amended standard. See, e.g., 42 U.S.C. 
6313(f)(4)(B) (providing a lead-time of 
two to five years for walk-in cooler and 
freezer performance standards); see also 
42 U.S.C. 6295(m)(4) (specifying 
applicable lead-times for a variety of 
different consumer products) and 42 
U.S.C. 6295(l) (providing that energy 
conservation standards for newly 
covered products shall not apply to 
‘‘products manufactured within five 
years after the publication of a final rule 
establishing such standard.’’). The 
Department will adhere to that 
framework for all rules subject to this 
part. 

§ 430.5(g): Alteration of Standards 
This paragraph articulates the 

Department’s conclusion that it may 
change a standard that it has posted but 
has not yet published in the Federal 
Register. A change pursuant to this 
process is permissible even if the effect 
of such a change is to increase the 
maximum energy use or decrease the 
energy efficiency that the standard 
would reflect. 

The Department interprets section 
325(o)(1) (and its analogs applicable to 
certain types of equipment) to permit 
this approach. These provisions prohibit 
DOE from ‘‘increas[ing] the maximum 
allowable energy use’’ or ‘‘decreas[ing] 
the minimum required energy 
efficiency.’’ However, they do not 
indicate unambiguously what are the 
relevant maximum ‘‘allowable’’ use and 
minimum ‘‘required’’ efficiency against 
which an amended standard should be 
compared. Applying these terms to refer 
only to rules published in the Federal 
Register is consistent with the Act and 
will further its purposes. 

DOE notes that the Act uniformly sets 
compliance dates based on the 
‘‘publication’’ of rules.2 For example, for 
certain consumer products, compliance 
with an amended standard is required 
for products manufactured three years 
after publication; for others, compliance 
is required five years after an amended 
standard is published. 42 U.S.C. 
6295(m)(4). ‘‘Publication’’ does not 
appear to be simply the term used in the 
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Act for producing a rule. For example, 
EPCA distinguishes issuance from 
publication by stating that DOE is to 
begin a rulemaking to review a standard 
within six years after ‘‘issuance’’— 
rather than ‘‘publication’’—of the 
standard. 42 U.S.C. 6295(m)(1). 

Thus, ‘‘publication,’’ rather than other 
steps involved in rulemaking, is the 
trigger for eventual manufacturer 
compliance. A manufacturer can 
lawfully make products that do not meet 
the amended standards until the 
compliance date, and until the rule has 
been published there is not even a date 
certain at which a manufacturer will 
have to comply. 

Besides being consistent with the text 
and structure of EPCA, the Department’s 
interpretation furthers the Act’s 
purposes. DOE understands the overall 
purpose of the Act’s standards 
provisions to be achieving an increase, 
over time, in the conservation of energy 
in the United States. Other goals of 
EPCA include mitigating adverse 
economic consequences that energy 
conservation can sometimes cause, and 
reducing the costs of the changes 
required to increase conservation. Those 
goals are revealed in multiple 
provisions, such as those that set 
compliance dates several years after 
publication of amended standards. 

If the Department made an error in the 
regulatory text of a rule, and that error 
had the effect of increasing a standard 
beyond what the Department had 
concluded—after reasoned 
deliberations—was appropriate, the 
error-correction process set forth in this 
document would permit the Department 
to correct it. For section 325(o) to 
prohibit that result would undermine 
the multiple goals of EPCA. Were an 
erroneous standard to remain in place, 
its economic costs might be higher than 
what DOE had concluded could be 
justified, at that time, by the resulting 
energy savings or the standard might be 
technologically infeasible. That outcome 
would be inconsistent with EPCA’s 
requirement to ensure that a standard be 
one that the Secretary determines is 
‘‘economically justified,’’ and it could 
itself lead to uncertainty (e.g., legal 
challenge to the standard), which would 
be likely to generate further economic 
costs. And, contrary to the purposes of 
EPCA identified above, the outcome 
might include the invalidation of the 
standard—or the entire final rule—by a 
court, thereby leaving the Nation with 
no new standard that would have 
provided the increased energy savings 
DOE had intended to provide until 
completion of a replacement rulemaking 
by DOE, which could take considerable 
time. In contrast, the error-correction 

process set forth in this rule allows DOE 
to align the text of its regulations with 
the assessment it has already made of 
what standard would be appropriate— 
and ultimately achieve the significant 
energy savings that the Secretary 
determines are economically justified 
and technologically feasible as 
mandated by the Act. Accordingly, in 
DOE’s view, section 325(o) permits the 
Department to correct an error in the 
text of a rule in the manner prescribed 
in this rule. 

§ 430.5(h): Judicial Review 

This section clarifies the timing 
related to a potential petition for review 
that a person may file pursuant to 42 
U.S.C. 6306. The section states that a 
rule is prescribed on the date of its 
publication in the Federal Register. 
Accordingly, for purposes of filing a 
legal challenge regarding an energy 
conservation standard rule, the date of 
publication in the Federal Register must 
be used when determining whether a 
given petition for review is timely in 
accordance with the statute. 

IV. Procedural Issues and Regulatory 
Review 

A. Administrative Procedure Act 

This rule of agency procedure and 
practice is not subject the requirement 
to provide prior notice and an 
opportunity for public comment 
pursuant to authority at 5 U.S.C. 
553(b)(A). The Administrative 
Procedure Act’s exception to the notice- 
and-comment rulemaking requirement 
for rules of agency procedure and 
practice reflects Congress’s judgment 
that such rules typically do not 
significantly benefit from notice-and- 
comment procedures, and that judgment 
is particularly applicable here, where 
the agency perceives no specific need 
for notice and comment. In addition, 
DOE has concluded that seeking 
comment on this rule would 
inappropriately divert valuable agency 
resources from other rulemakings that 
Congress has directed DOE to complete 
according to certain statutory timelines. 

This rule is also not a substantive rule 
subject to a 30-day delay in effective 
date pursuant to 5 U.S.C. 553(d). 

B. Review Under Executive Orders 
12866 and 13563 

This regulatory action is not a 
‘‘significant regulatory action’’ under 
section 3(f) of Executive Order 12866. 
Accordingly, this action was not subject 
to review under that Executive Order by 
the Office of Information and Regulatory 
Affairs (OIRA) of the Office of 
Management and Budget (OMB). DOE 

has also reviewed this regulation 
pursuant to Executive Order 13563, 
issued on January 18, 2011. 76 FR 3281 
(January 21, 2011). EO 13563 is 
supplemental to and explicitly reaffirms 
the principles, structures, and 
definitions governing regulatory review 
established in Executive Order 12866. 
As a result, EO 13563 also does not 
apply to this rule. 

C. Review Under the Regulatory 
Flexibility Act 

The Regulatory Flexibility Act (5 
U.S.C. 601, et seq.) requires preparation 
of an initial regulatory flexibility 
analysis (IRFA) for any rule that by law 
must be proposed for public comment, 
unless the agency certifies that the rule, 
if promulgated, will not have a 
significant economic impact on a 
substantial number of small entities. 
Because this rule is not subject to the 
requirement to provide prior notice and 
an opportunity for public comment, it is 
not subject to the analytical 
requirements of the Regulatory 
Flexibility Act. 

D. Review Under the Paperwork 
Reduction Act 

This rule does not contain a collection 
of information for purposes of the 
Paperwork Reduction Act. 

E. Review Under the National 
Environmental Policy Act of 1969 

DOE has determined that this rule 
falls into a class of actions that are 
categorically excluded from review 
under the National Environmental 
Policy Act of 1969 (42 U.S.C. 4321 et 
seq.) and DOE’s implementing 
regulations at 10 CFR part 1021. 
Specifically, this rule is strictly 
procedural and is covered by the 
Categorical Exclusion in 10 CFR part 
1021, subpart D, paragraph A6. 
Accordingly, neither an environmental 
assessment nor an environmental 
impact statement is required. 

F. Review Under Executive Order 13132 
Executive Order 13132, ‘‘Federalism,’’ 

64 FR 43255 (Aug. 10, 1999), imposes 
certain requirements on Federal 
agencies formulating and implementing 
policies or regulations that preempt 
State law or that have Federalism 
implications. The Executive Order 
requires agencies to examine the 
constitutional and statutory authority 
supporting any action that would limit 
the policymaking discretion of the 
States and to carefully assess the 
necessity for such actions. The 
Executive Order also requires agencies 
to have an accountable process to 
ensure meaningful and timely input by 
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State and local officials in the 
development of regulatory policies that 
have Federalism implications. On 
March 14, 2000, DOE published a 
statement of policy describing the 
intergovernmental consultation process 
it will follow in the development of 
such regulations. 65 FR 13735. DOE 
examined this final rule and determined 
that it will not have a substantial direct 
effect on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. EPCA 
governs and prescribes Federal 
preemption of State regulations as to 
energy conservation for the equipment 
that are the subject of this final rule. 
States can petition DOE for exemption 
from such preemption to the extent, and 
based on criteria, set forth in EPCA. (42 
U.S.C. 6297(d)) No further action is 
required by Executive Order 13132. 

G. Review Under Executive Order 12988 

With respect to the review of existing 
regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12988, ‘‘Civil Justice 
Reform,’’ imposes on Federal agencies 
the general duty to adhere to the 
following requirements: (1) Eliminate 
drafting errors and ambiguity; (2) write 
regulations to minimize litigation; and 
(3) provide a clear legal standard for 
affected conduct rather than a general 
standard and promote simplification 
and burden reduction. 61 FR 4729 (Feb. 
7, 1996). Section 3(b) of Executive Order 
12988 specifically requires that 
Executive agencies make every 
reasonable effort to ensure that the 
regulation: (1) Clearly specifies the 
preemptive effect, if any; (2) clearly 
specifies any effect on existing Federal 
law or regulation; (3) provides a clear 
legal standard for affected conduct 
while promoting simplification and 
burden reduction; (4) specifies the 
retroactive effect, if any; (5) adequately 
defines key terms; and (6) addresses 
other important issues affecting clarity 
and general draftsmanship under any 
guidelines issued by the Attorney 
General. Section 3(c) of Executive Order 
12988 requires Executive agencies to 
review regulations in light of applicable 
standards in section 3(a) and section 
3(b) to determine whether they are met 
or it is unreasonable to meet one or 
more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, this rule 
meets the relevant standards of 
Executive Order 12988. 

H. Review Under the Unfunded 
Mandates Reform Act of 1995 

Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) requires 
each Federal agency to assess the effects 
of Federal regulatory actions on State, 
local, and Tribal governments and the 
private sector. Public Law 104–4, sec. 
201 (codified at 2 U.S.C. 1531). For a 
regulatory action resulting in a rule that 
may cause the expenditure by State, 
local, and Tribal governments, in the 
aggregate, or by the private sector of 
$100 million or more in any one year 
(adjusted annually for inflation), section 
202 of UMRA requires a Federal agency 
to publish a written statement that 
estimates the resulting costs, benefits, 
and other effects on the national 
economy. (2 U.S.C. 1532(a), (b)) The 
UMRA also requires a Federal agency to 
develop an effective process to permit 
timely input by elected officers of State, 
local, and Tribal governments on a 
proposed ‘‘significant intergovernmental 
mandate,’’ and requires an agency plan 
for giving notice and opportunity for 
timely input to potentially affected 
small governments before establishing 
any requirements that might 
significantly or uniquely affect small 
governments. On March 18, 1997, DOE 
published a statement of policy on its 
process for intergovernmental 
consultation under UMRA. 62 FR 
12820; also available at http://
energy.gov/gc/office-general-counsel. 
DOE examined this final rule according 
to UMRA and its statement of policy 
and determined that the rule contains 
neither an intergovernmental mandate, 
nor a mandate that may result in the 
expenditure of $100 million or more in 
any year, so these requirements do not 
apply. 

I. Review Under the Treasury and 
General Government Appropriations 
Act, 1999 

Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any rule 
that may affect family well-being. This 
rule will not have any impact on the 
autonomy or integrity of the family as 
an institution. Accordingly, DOE has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

J. Review Under Executive Order 12630 

DOE has determined, under Executive 
Order 12630, ‘‘Governmental Actions 
and Interference with Constitutionally 
Protected Property Rights,’’ 53 FR 8859 
(Mar. 18, 1988),that this regulation 

would not result in any takings that 
might require compensation under the 
Fifth Amendment to the U.S. 
Constitution. 

K. Review Under the Treasury and 
General Government Appropriations 
Act, 2001 

Section 515 of the Treasury and 
General Government Appropriations 
Act, 2001 (44 U.S.C. 3516, note) 
provides for Federal agencies to review 
most disseminations of information to 
the public under guidelines established 
by each agency pursuant to general 
guidelines issued by OMB. OMB’s 
guidelines were published at 67 FR 
8452 (Feb. 22, 2002), and DOE’s 
guidelines were published at 67 FR 
62446 (Oct. 7, 2002). DOE has reviewed 
this final rule under the OMB and DOE 
guidelines and has concluded that it is 
consistent with applicable policies in 
those guidelines. 

L. Review Under Executive Order 13211 
Executive Order 13211, ‘‘Actions 

Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ 66 FR 28355 (May 
22, 2001), requires Federal agencies to 
prepare and submit to OIRA at OMB, a 
Statement of Energy Effects for any 
significant energy action. A ‘‘significant 
energy action’’ is defined as any action 
by an agency that promulgated or is 
expected to lead to promulgation of a 
final rule, and that: (1) Is a significant 
regulatory action under Executive Order 
12866, or any successor order; and (2) 
is likely to have a significant adverse 
effect on the supply, distribution, or use 
of energy; or (3) is designated by the 
Administrator of OIRA as a significant 
energy action. For any significant energy 
action, the agency must give a detailed 
statement of any adverse effects on 
energy supply, distribution, or use if the 
regulation is implemented, and of 
reasonable alternatives to the action and 
their expected benefits on energy 
supply, distribution, and use. 

This final rule is not a significant 
energy action because the ability to 
correct regulations will not, in itself, 
have a significant adverse effect on the 
supply, distribution, or use of energy. 
Moreover, it would not have a 
significant adverse effect on the supply, 
distribution, or use of energy, nor has it 
been designated as a significant energy 
action by the Administrator of OIRA. 
Therefore, it is not a significant energy 
action, and, accordingly, DOE has not 
prepared a Statement of Energy Effects. 

M. Congressional Notification 
As required by 5 U.S.C. 801, DOE will 

report to Congress on the promulgation 
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of this rule before its effective date. The 
report will state that it has been 
determined that the rule is not a ‘‘major 
rule’’ as defined by 5 U.S.C. 804(2). 

V. Approval of the Office of the 
Secretary 

The Secretary of Energy has approved 
publication of this final rule. 

List of Subjects 

10 CFR Part 430 
Administrative practice and 

procedure, Energy conservation test 
procedures, Household appliances. 

10 CFR Part 431 
Administrative practice and 

procedure, Energy conservation test 
procedures, Commercial and industrial 
equipment. 

Issued in Washington, DC, on February 9, 
2016. 
Kathleen B. Hogan, 
Deputy Assistant Secretary for Energy 
Efficiency, Energy Efficiency and Renewable 
Energy. 

For the reasons set forth in the 
preamble, DOE amends parts 430 and 
431 of Chapter II of title 10 of the Code 
of Federal Regulations as set forth 
below: 

PART 430—ENERGY CONSERVATION 
STANDARDS FOR CONSUMER 
PRODUCTS 

■ 1. The authority citation for part 430 
continues to read as follows: 

Authority: 42 U.S.C. 6291–6309; 28 U.S.C. 
2461 note. 

■ 2. Section 430.5 is added to subpart A 
to read as follows: 

§ 430.5 Error correction procedures for 
energy conservation standards rules. 

(a) Scope and purpose. The 
regulations in this section describe 
procedures through which the 
Department of Energy accepts and 
considers submissions regarding 
possible Errors in its rules under the 
Energy Policy and Conservation Act, as 
amended (42 U.S.C. 6291–6317). This 
section applies to rules establishing or 
amending energy conservation 
standards under the Act, except that this 
section does not apply to direct final 
rules issued pursuant to section 
325(p)(4) of the Act (42 U.S.C. 
6295(p)(4)). 

(b) Definitions. 
As used in this section: 
Act means the Energy Policy and 

Conservation Act, as amended (42 
U.S.C. 6291–6317). 

Error means an aspect of the 
regulatory text of a rule that is 

inconsistent with what the Secretary 
intended regarding the rule at the time 
of posting. Examples of possible 
mistakes that might give rise to Errors 
include: 

(1) A typographical mistake that 
causes the regulatory text to differ from 
how the preamble to the rule describes 
the rule; 

(2) A calculation mistake that causes 
the numerical value of an energy 
conservation standard to differ from 
what technical support documents 
would justify; or 

(3) A numbering mistake that causes 
a cross-reference to lead to the wrong 
text. 

Party means any person who has 
provided input during the proceeding 
that led to a rule by submitting timely 
comments (including ex parte 
communications properly made within 
the relevant comment period) in 
response to a notice seeking comment or 
by providing substantive input at a 
public meeting regarding the 
rulemaking. For purposes of this 
definition, notices seeking comment 
include notices of proposed rulemaking, 
supplemental notices of proposed 
rulemaking, requests for information, 
and notices of data availability. 

Rule means a rule establishing or 
amending an energy conservation 
standard under the Act. 

Secretary means the Secretary of 
Energy or an official with delegated 
authority to perform a function of the 
Secretary of Energy under this section. 

(c) Posting of rules. (1) The Secretary 
will cause a rule under the Act to be 
posted on a publicly-accessible Web 
site. 

(2) The Secretary will not cause a rule 
to be published in the Federal Register 
during 30 calendar days after posting of 
the rule pursuant to paragraph (c)(1) of 
this section. 

(3) Each rule posted pursuant to 
paragraph (c)(1) of this section shall 
bear the following disclaimer: 

NOTICE: The text of this rule is 
subject to correction based on the 
identification of errors pursuant to 10 
CFR 430.5 before publication in the 
Federal Register. Readers are requested 
to notify the United States Department 
of Energy, by email at XXX@ee.doe.gov, 
of any typographical or other errors, as 
described in such regulations, by no 
later than midnight on [INSERT DATE 
30 CALENDAR DAYS AFTER DATE OF 
POSTING OF THE DOCUMENT ON 
THE DEPARTMENT’S WEB SITE], in 
order that DOE may consider whether 
corrections should be made before the 
document is submitted to the Office of 
the Federal Register for publication. 

(d) Request for correction. (1) A party 
identifying an Error in a rule subject to 
this section may request that the 
Secretary correct the Error. Such a 
request must be submitted within 30 
calendar days of the posting of the rule 
pursuant to paragraph (c) of this section. 

(2)(i) A request under this section 
must identify an Error with 
particularity. The request must state 
what text is claimed to be erroneous and 
provide text that the requester argues 
would be a correct substitute. The 
request must also substantiate the 
claimed Error by citing evidence from 
the existing record of the rulemaking 
that the text of the rule as issued is 
inconsistent with what the Secretary 
intended the text to be. 

(ii) A party’s disagreement with a 
policy choice that the Secretary has 
made will not, on its own, constitute a 
valid basis for a request under this 
section. 

(3) The evidence to substantiate a 
request (or evidence of the Error itself) 
must be in the record of the rulemaking 
at the time of the rule’s issuance, which 
may include the preamble 
accompanying the rule. The Secretary 
will not consider new evidence 
submitted in connection with a request. 

(4) A request must also demonstrate 
that the requester is a party by 
identifying one or more timely 
comment(s) or other substantive input 
that the requester previously provided 
in the proceeding leading to the rule. 

(5) A request under this section must 
be filed in electronic format by email to 
the address that the rule designates for 
correction requests. Should filing by 
email not be feasible, the requester 
should contact the program point of 
contact designated in the rule regarding 
an appropriate alternative means of 
filing a request. 

(6) A request that does not comply 
with the requirements of this section 
will not be considered. 

(e) Correction of rules. The Secretary 
may respond to a request for correction 
under paragraph (d) of this section or 
address an Error discovered on the 
Secretary’s own initiative by submitting 
to the Office of the Federal Register 
either a corrected rule or the rule as 
previously posted. 

(f) Publication in the Federal 
Register. (1) If, after receiving one or 
more properly filed requests for 
correction, the Secretary decides not to 
undertake any corrections, the Secretary 
will submit the rule for publication to 
the Office of the Federal Register as it 
was posted. If the Secretary submits a 
rule to be so published without altering 
the rule in the respects requested, the 
requests are deemed rejected. The 
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Secretary will ordinarily provide no 
written response to a rejected request. 

(2) If the Secretary receives no 
properly filed requests after the posting 
of a rule and identifies no errors on the 
Secretary’s own initiative, the Secretary 
will in due course submit the rule as it 
was posted to be Office of the Federal 
Register for publication. This will occur 
after the 30-day period prescribed by 
paragraph (c)(2) of this section has 
elapsed. 

(3) If the Secretary receives a properly 
filed request after issuance of a rule and 
determines that a correction is 
necessary, the Secretary will absent 
extenuating circumstances, submit a 
corrected rule for publication in the 
Federal Register within 30 days after 
the 30-day period prescribed by 
paragraph (c)(2) of this section has 
elapsed. 

(4) Consistent with the Act, 
compliance with an energy conservation 
standard will be required upon the 
specified compliance date as published 
in the relevant rule in the Federal 
Register. 

(5) Consistent with the Administrative 
Procedure Act, and other applicable 
law, the Secretary will ordinarily 
designate an effective date for a rule 
under this section that is no less than 30 
days after the publication of the rule in 
the Federal Register. 

(g) Alteration of standards. Until an 
energy conservation standard has been 
published in the Federal Register, the 
Secretary may correct such standard, 
consistent with the Administrative 
Procedure Act. 

(h) Judicial review. For determining 
the prematurity, timeliness, or lateness 
of a petition for judicial review pursuant 
to section 336(b) of the Act (42 U.S.C. 
6306), a rule is considered ‘‘prescribed’’ 
on the date when the rule is published 
in the Federal Register. 

PART 431—ENERGY EFFICIENCY 
PROGRAM FOR CERTAIN 
COMMERCIAL AND INDUSTRIAL 
EQUIPMENT 

■ 3. The authority citation for part 431 
continues to read as follows: 

Authority: 42 U.S.C. 6291–6317. 

■ 4. Section 431.3 is added to subpart A 
to read as follows: 

§ 431.3 Error correction procedure for 
energy conservation standards rules. 

Requests for error-corrections 
pertaining to an energy conservation 
standard rule for commercial or 
industrial equipment shall follow those 

procedures and provisions detailed in 
10 CFR 430.5. 
[FR Doc. 2016–03190 Filed 5–4–16; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

15 CFR Part 902 

50 CFR Part 660 

[Docket No. 151005920–6371–02] 

RIN 0648–BF39 

Fisheries Off West Coast States; 
Pacific Coast Groundfish Fishery 
Management Plan; Trawl 
Rationalization Program; Flow Scale 
Requirements 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Final rule. 

SUMMARY: This action revises scale 
requirements for processing vessels that 
are required to weigh fish at sea, i.e., 
mothership and catcher/processor 
vessels, and Shorebased Individual 
Fishery Quota Program (IFQ) first 
receivers. For motherships and catcher/ 
processors that weigh fish at sea, the 
action requires the use of updated scale 
technology, requires enhanced daily 
scale testing for flow scales (also known 
as belt scales), and requires the use of 
video to monitor the flow scale and the 
area around the flow scale. For 
Shorebased IFQ first receivers, the 
action adds criteria for inseason flow 
scale tests. In addition, the action 
includes housekeeping changes that are 
intended to better align the regulations 
with defined terms, and to provide 
clarity and consistency between 
paragraphs. Action is needed to provide 
precise and accurate catch estimates and 
to reduce the likelihood that vessels will 
under report harvests. 
DATES: Effective June 6, 2016. 
ADDRESSES: Address all comments 
concerning this rule to: William W. 
Stelle Jr., Regional Administrator, West 
Coast Region NMFS, 7600 Sand Point 
Way NE., Seattle, WA 98115–0070. 
FOR FURTHER INFORMATION CONTACT: 
Miako Ushio, (206) 526–4644. 
SUPPLEMENTARY INFORMATION: 

Electronic Access 

This final rule is accessible via the 
Internet at the Office of the Federal 

Register Web site at https://
www.federalregister.gov. Background 
information and documents are 
available at the NMFS West Coast 
Region Web site at http://
www.westcoast.fisheries.noaa.gov/
fisheries/groundfish/index.html and at 
the Pacific Fishery Management 
Council’s Web site at http://
www.pcouncil.org/. 

Motherships and Catcher/Processors 
An at-sea scale program was 

developed for the Alaska groundfish 
fishery in 1998 to provide catch 
accounting that was more precise and 
verifiable at the individual haul level 
and less dependent on estimates 
generated by at-sea observers (February 
4, 1998; 63 FR 5836). The at-sea scale 
program supported implementation of a 
large-scale quota share program that 
required verifiable and defensible 
estimates of harvest. Since 
implemenation of those weighing 
requirements in 1998, at-sea scales have 
been used to provide reliable, precise 
and accurate estimates of catch in the 
Alaskan groundfish fisheries. At the 
same time, scale technology has evolved 
and NMFS has developed greater 
expertise in monitoring processing 
activity. 

Recent fraud on some vessels was 
found to have resulted in systematic 
underestimates of scale weights used for 
catch accounting. As a result, at-sea 
flow scale regulations for the Alaska 
Region at 50 CFR 679.28 were revised 
on December 18, 2014 (November 18, 
2014; 79 FR 68610) to improve scale 
accuracy and reduce bias. Revisions to 
the Alaska regulations included a suite 
of modifications to the at-sea scales 
program that included the use of flow 
scales capable of logging and printing 
the frequency and magnitude of scale 
calibrations relative to previous 
calibrations as well as the time and date 
of each scale fault (or error) and scale 
startup time; revised daily scale test 
methods; and new requirements for 
video monitoring. 

In 2011, a trawl rationalization 
program was implemented for the 
Pacific Coast groundfish fishery which 
included scale requirements specified in 
regulation at § 660.15(b) (December 15, 
2010; 75 FR 78344). These regulations 
require mothership and catcher/
processor vessels to use scales certified 
for the Alaska groundfish fisheries. This 
action modifies the Pacific Coast 
groundfish fishery regulations to be 
consistent with the Alaska Region’s 
2014 regulation updates, thereby 
bringing them up to date with current 
technology, reducing the potential for 
scale tampering, and improving catch 
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OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 532 

RIN 3206–AN37 

Prevailing Rate Systems; Redefinition 
of the Asheville, NC, and Charlotte, NC, 
Appropriated Fund Federal Wage 
System Wage Areas 

AGENCY: U.S. Office of Personnel 
Management. 
ACTION: Final rule. 

SUMMARY: The U.S. Office of Personnel 
Management (OPM) is issuing a 
proposed rule to redefine the geographic 
boundaries of the Asheville, NC, and 
Charlotte, NC, appropriated fund 
Federal Wage System (FWS) wage areas. 
The final rule will redefine Alexander 
and Catawba Counties, NC, from the 
Charlotte wage area to the Asheville 
wage area. These changes are based on 
a consensus recommendation of the 
Federal Prevailing Rate Advisory 
Committee (FPRAC) to best match the 
counties proposed for redefinition to a 
nearby FWS survey area. 
DATES: Effective date: This regulation is 
effective on August 24, 2016. 
Applicability date: This change applies 
on the first day of the first applicable 
pay period beginning on or after 
September 23, 2016. 
FOR FURTHER INFORMATION CONTACT: 
Madeline Gonzalez, by telephone at 
(202) 606–2858 or by email at pay-leave- 
policy@opm.gov. 
SUPPLEMENTARY INFORMATION: On April 
27, 2016, OPM issued a proposed rule 
(81 FR 24737) to redefine Alexander and 
Catawba Counties, NC, from the 
Charlotte, NC, wage area to the 
Asheville, NC, wage area. FPRAC, the 
national labor-management committee 
responsible for advising OPM on 
matters concerning the pay of FWS 
employees, reviewed and recommended 

these changes by consensus. There are 
no FWS employees stationed in 
Alexander or Catawba Counties. 

The proposed rule had a 30-day 
comment period, during which OPM 
received no comments. 

Regulatory Flexibility Act 
I certify that these regulations will not 

have a significant economic impact on 
a substantial number of small entities 
because they will affect only Federal 
agencies and employees. 

List of Subjects in 5 CFR Part 532 
Administrative practice and 

procedure, Freedom of information, 
Government employees, Reporting and 
recordkeeping requirements, Wages. 
U.S. Office of Personnel Management. 
Beth F. Cobert, 
Acting Director. 

Accordingly, OPM amends 5 CFR part 
532 as follows: 

PART 532—PREVAILING RATE 
SYSTEMS 

■ 1. The authority citation for part 532 
continues to read as follows: 

Authority: 5 U.S.C. 5343, 5346; § 532.707 
also issued under 5 U.S.C. 552. 
■ 2. Appendix C to subpart B is 
amended by revising the wage area 
listings for the Asheville, NC and 
Charlotte, NC, wage areas to read as 
follows: 

Appendix C to Subpart B of Part 532— 
Appropriated Fund Wage and Survey 
Areas 

* * * * * 

NORTH CAROLINA 
Asheville 

Survey Area 
North Carolina: 

Buncombe 
Haywood 
Henderson 
Madison 
Transylvania 
Area of Application. Survey area plus: 

North Carolina: 
Alexander 
Avery 
Burke 
Caldwell 
Catawba 
Cherokee 
Clay 
Graham 
Jackson 
McDowell 

Macon 
Mitchell 
Polk 
Rutherford 
Swain 
Yancey 

* * * * * 
Charlotte 

Survey Area 
North Carolina: 

Cabarrus 
Gaston 
Mecklenburg 
Rowan 
Union 
Area of Application. Survey area plus: 

North Carolina: 
Anson 
Cleveland 
Iredell 
Lincoln 
Stanly 
Wilkes 

South Carolina: 
Chester 
Chesterfield 
Lancaster 
York 

* * * * * 
[FR Doc. 2016–20172 Filed 8–23–16; 8:45 am] 

BILLING CODE 6325–39–P 

DEPARTMENT OF ENERGY 

10 CFR Parts 430 and 431 

RIN 1904–AD63 

[Docket Number EERE–2016–BT–PET–0016] 

Energy Conservation Program: Notice 
of Partial Grant and Partial Denial of 
Petitions To Amend the Error 
Correction Rule 

AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 
ACTION: Final rule; partial grant and 
partial denial of petitions. 

SUMMARY: The U.S. Department of 
Energy (‘‘DOE’’) is granting in part and 
denying in part a series of petitions to 
amend a recently published rule that 
established a procedure through which 
a party can, within a prescribed period 
after DOE posts a rule establishing or 
amending an energy conservation 
standard, identify a possible error in 
such a rule and request that DOE correct 
the error before the rule is published in 
the Federal Register (‘‘error correction 
rule’’). DOE also provided an 
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opportunity for the public to comment 
on these petitions. This document 
responds to both the petitions and 
related comments that were submitted 
and received in accordance with the 
timelines established in a prior Federal 
Register notice inviting such petitions 
and comments. 

DATES: This partial grant and partial 
denial is effective September 23, 2016. 

ADDRESSES: All petitions and comments 
filed in accordance with the timelines 
set forth in the prior Federal Register 
notice have been entered into docket 
number EERE–2016–BT–PET–0016. The 
docket is available for review at http:// 
www.regulations.gov. For further 
information on how to review the 
docket, contact Mr. John Cymbalsky at 

(202) 287–1692 or by email: 
John.Cymbalsky@ee.doe.gov. 
FOR FURTHER INFORMATION CONTACT: Mr. 
John Cymbalsky, U.S. Department of 
Energy, Office of Energy Efficiency and 
Renewable Energy, Building 
Technologies Program, EE–5B, 1000 
Independence Avenue SW., 
Washington, DC 20585–0121. 
Telephone: (202) 287–1692 or 
John.Cymbalsky@ee.doe.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background 
The Department of Energy (‘‘DOE’’ or 

the ‘‘Department’’) recently published a 
final rule establishing a procedure 
through which an interested party can, 
within a 30-day period after DOE posts 
a rule establishing or amending an 
energy conservation standard, identify a 

possible error in such a rule and request 
that DOE correct the error before its 
publication in the Federal Register. See 
81 FR 26998 (May 5, 2016). In that same 
issue of the Federal Register, DOE also 
invited the public to submit petitions to 
amend the error correction rule. DOE 
provided that it would use its best 
efforts to issue a public document by 
August 10, 2016, responding to any 
such petitions submitted by June 6, 
2016, and any timely filed comments 
responding to those petitions. See 81 FR 
27054 (May 5, 2016). 

DOE received four petitions to amend 
the rule and several comments 
responding to those petitions. The 
submitters of these documents, along 
with their affiliations, are identified in 
Table 1. 

TABLE 1—LIST OF PETITIONERS/COMMENTERS 

Petitioners (P)/Commenters (C) Organization type Identifier/Acronym 

Air Conditioning, Heating and Refrigeration Institute (P, C) Heating, Ventilation and Air Conditioning (‘‘HVAC’’) Indus-
try Trade Organization.

AHRI. 

American Gas Association and American Public Gas As-
sociation (C).

Energy Industry Trade Organization .................................. AGA–AGPA. 

Appliance Standards Awareness Project, Earth Justice, 
and Natural Resources Defense Council (P, C).

Energy Efficiency Advocates .............................................. Joint Advocates. 

Association of Home Appliance Manufacturers (C) ............ Home Appliance Industry Trade Organization ................... AHAM. 
Hussmann Corporation (P, C) ............................................. Refrigeration Equipment Manufacturer ............................... Hussmann. 
Lennox International (P, C) .................................................. HVAC Manufacturer ............................................................ Lennox. 
Traulsen and Kairak (C) ...................................................... Refrigeration Product and Equipment Manufacturers ........ Traulsen-Kairak. 
Zero Zone (C) ...................................................................... Refrigeration Equipment Manufacturer ............................... Zero Zone. 

NOTE: AHAM filed both joint comments with AHRI as well as separate comments on its own behalf. 

II. Summary of and Responses to 
Comments 

At the outset, DOE notes that the 
petitioners agreed with the fundamental 
underpinnings supporting the basis for 
the error correction rule. First, the 
petitioners—AHRI, Hussmann, the Joint 
Advocates, and Lennox—all agreed with 
the stated purpose of the error 
correction rule—that is, to prevent 
errors from affecting energy 
conservation standards applicable to 
consumer products or commercial 
equipment. AHRI Petition to Amend, 
EERE–2016–BT–PET–0016–0005, at 1– 
2; Hussmann Petition to Amend, EERE– 
2016–BT–PET–0016–0003, at 1; Joint 
Advocates Petition to Amend, EERE– 
2016–BT–PET–0016–0006, at 1; and 
Lennox Petition to Amend, EERE–2016– 
BT–PET–0016–0004, at 1. They also 
generally agreed that errors in need of 
correction are not common, see Lennox 
Petition, No. 0004, at 1 and Joint 
Advocates Petition, No. 0006, at 1, and 
that the process laid out in the error 
correction rule should not be used as a 
means to revisit and re-argue issues that 
have already been raised and addressed 

during the rulemaking process. See 
AHRI Petition, No. 0005, at 1–2 and 
Lennox Petition, No. 0004, at 1. AHRI 
and Lennox also acknowledged that 
applying the error correction process to 
direct final rules established under 42 
U.S.C. 6295(p)(4) was not warranted, 
assuming that identification of an error 
would qualify as an ‘‘adverse comment’’ 
for purposes of 6295(p)(4). See AHRI 
Petition, No. 0005, at 10–11 and Lennox 
Petition, No. 0004, at 4. 

While the petitioners agreed with the 
need and rationale for the error 
correction rule, they also suggested 
several changes to the rule. These 
suggestions are discussed in the 
following sections. 

A. Time Within Which To File an Error 
Correction Request, Statutory Deadlines 

The error correction rule requires that 
a party must submit a request for 
correction ‘‘within 30 calendar days of 
the posting of the rule.’’ 10 CFR 
430.5(d)(1). The timelines also prescribe 
a period within which DOE will submit 
any corrected rule for publication in the 
Federal Register. See 10 CFR 430.5(d) 

through (f). Petitioners and commenters 
responded to each of these issues. 

First, with respect to potential 
modifications to the rule, each of the 
industry petitioners asked that DOE 
consider providing a longer period of 
time than the 30 days prescribed by the 
rule within which to submit an error 
correction request. See 81 FR at 27005. 
The petitioners asserted that because 
DOE’s standards rulemakings are often 
both complex and lengthy, additional 
time beyond the prescribed 30 days 
should be provided to ensure that any 
errors in the standards final rule are 
identified to DOE. The suggested 
timelines from these petitioners ran 
from 45 days up to 60 days. See 
Hussmann Petition, No. 0003, at 1; 
Lennox Petition, No. 0004, at 3; and 
AHRI Petition, No. 0005, at 8. Among 
these petitioners, one—AHRI—also 
suggested that DOE consider extending 
the time period for submitting error 
correction requests until the effective 
date of a rule. According to AHRI, 
extending the period in this way would 
‘‘not further delay the effective date of 
the rule,’’ although AHRI also stated 
that its approach is ‘‘consistent with the 

VerDate Sep<11>2014 17:56 Aug 23, 2016 Jkt 238001 PO 00000 Frm 00002 Fmt 4700 Sfmt 4700 E:\FR\FM\24AUR1.SGM 24AUR1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
  Case: 18-15380, 03/30/2018, ID: 10819497, DktEntry: 20-1, Page 53 of 67

http://www.regulations.gov
http://www.regulations.gov
mailto:John.Cymbalsky@ee.doe.gov
mailto:John.Cymbalsky@ee.doe.gov


57747 Federal Register / Vol. 81, No. 164 / Wednesday, August 24, 2016 / Rules and Regulations 

1 Henceforward in this document, the words 
‘‘published’’ and ‘‘publication’’ refer to a document 
being published in the Federal Register. 

2 AHRI’s request for a reconsideration process 
that would allow for the consideration of any type 
of issue with a posted rule is discussed infra. 

3 DOE recognizes that because the error correction 
rule required parties to submit error correction 
requests within 30 days of a rule’s posting (45 days 
per the amendment described above), while DOE 
might not publish the rule in the Federal Register 
until later (pursuant to § 430.5(f)), there may, for a 
given rule, be a period of time in which DOE has 
not yet published a rule in the Federal Register but 
is not accepting requests under the error correction 
process. That period is important, because DOE 
must have some time in which it is able to conclude 
its consideration of error correction requests and 
proceed to publish a rule. If DOE committed that 
it would not publish a rule until it had considered 
every error correction request submitted before 
publication—even those submitted well after the 
30-day (now 45-day) period—the publication of 
rules could be significantly delayed. Because 
compliance dates depend on the dates of 
publication, that outcome would upset the balance 
that DOE has struck in committing to a short delay 
for the sake of correcting errors. 

APA power to postpone effective dates.’’ 
AHRI Petition, No. 0005, at 8–9. In 
AHRI’s view, such an option would also 
be consistent with DOE’s prior view of 
the meaning of the term ‘‘effective date’’ 
and is supported by the fact that a rule 
is not necessarily effective upon 
publication in the Federal Register. 
AHRI Petition, No. 0005, at 8–9. AHRI 
also asserted that the inadequacy of a 
30-day review period is recognized in 
EPCA by virtue of its inclusion of a 60- 
day period for parties to challenge a 
final rule establishing an energy 
conservation standard in court. Id. at 8. 

Second, the Joint Advocates argued in 
favor of an exception to the error 
correction rule when following the 
rule’s timing provisions for review 
would conflict with statutorily 
mandated rulemaking deadlines. In 
their view, case law suggests that there 
are only limited circumstances when 
federal agencies can extend statutory 
deadlines, none of which apply in the 
case of an error correction rule. In the 
event it is needed to avoid potential 
timing conflicts with statutory 
deadlines, the Joint Advocates suggested 
that DOE publicly post a draft of a 
standards final rule once it is 
transmitted to the Office of Management 
and Budget for pre-posting review, in 
order to provide more lead-time for 
parties to check for errors. Joint 
Advocates Petition, No. 0006, at 1–2. 

Others disagreed with the Joint 
Advocates’ suggestion. See Zero Zone, 
No. 0007, at 1; Lennox, No. 0009, at 2– 
3; AHRI–AHAM, No. 0012, at 2–5. Zero 
Zone argued that the Secretary should 
not be held to an exact time period 
because it is better to achieve a correct 
rule through an error correction process 
than through a court challenge. Zero 
Zone, No. 0007, at 1. Lennox as well as 
AHRI and AHAM raised several 
criticisms of the Joint Advocates’ 
approach. First, they commented that 
the Joint Advocates’ approach would 
result in prioritizing statutory mandates 
regarding timing over the statutory 
mandate providing that DOE may not 
adopt energy conservation standards 
unless it finds that the standards are 
technologically feasible and 
economically justified. Lennox, AHRI, 
and AHAM suggest that this statutory 
conflict should be resolved by 
prioritizing the correction of errors, 
particularly because of EPCA’s anti- 
backsliding provision, 42 U.S.C. 
6295(o)(1). AHRI and AHAM further 
stated that this position is supported by 
case law. See AHRI–AHAM, No. 0012, 
at 3–4. Second, these commenters 
asserted that rushing to meet a deadline 
is a type of situation that could lead to 
rulemaking errors. Third, they warned 

that not allowing for the correction of 
errors in a rule could lead to errors 
resulting in litigation, which could lead 
to a delay in implementing new 
standards and result in less energy 
savings. Fourth, they argued that DOE 
would be able to manage the competing 
needs of satisfying any relevant 
statutorily mandated lead-times and the 
reviewing period provisions under the 
error correction rule. Finally, the 
commenters stated that allowing 
deadlines to prevail over the error 
correction process could create an 
incentive for DOE to delay rulemaking 
in order to avoid addressing errors. 
Lennox, No. 0009, at 2–3; AHRI–AHAM, 
No. 0012, at 2–5. 

After further consideration, DOE is 
extending the amount of time for the 
submission of error correction requests 
by 15 additional days—for a total of 45 
days after the posting of a final rule. 
Providing this additional time will 
better ensure that any potential errors 
are addressed and corrected prior to the 
publication of a standards final rule, 
which will reduce the possibility of 
promulgating an incorrect energy 
conservation standard. By taking this 
step, DOE seeks to increase the 
likelihood that the public will identify 
any errors of the types addressed by the 
error correction rule. Correction of these 
errors will be beneficial for the reasons 
discussed in the Final Rule. With 
respect to providing a longer period of 
time, such as the 60 days suggested by 
industry petitioners, in DOE’s view, 
offering a 60-day period as a matter of 
routine practice for identifying the types 
of errors addressed by this rule is 
unnecessary, as these kinds of errors 
typically can be readily identified well 
within the time period provided in this 
rule. DOE also notes that, contrary to 
AHRI’s contention, its approach is 
consistent with the provision in EPCA 
that provides entities with 60 days from 
the date a rule is published in the 
Federal Register 1 to file a petition for 
review in a court of appeals. Such 
petitions may address a range of 
grounds for challenging a final rule, 
whereas the error correction rule is 
limited in scope.2 Accordingly, it 
should take parties substantially less 
time to identify errors as defined in the 
error correction rule and to prepare an 
error correction request. 

AHRI also suggested that DOE extend 
the period for submitting error 
correction requests until the effective 

date of a rule. This suggestion 
misapprehends the purpose and 
operation of the error correction rule. 
AHRI’s request, by its nature, would 
permit error correction requests to be 
submitted after publication of a rule in 
the Federal Register, because the 
effective date of a rule necessarily 
occurs after such publication. But 
applying the error correction rule to 
rules that have already been published 
in the Federal Register would make 
little sense, because the central features 
of the error correction rule are that DOE 
delays publishing a rule in the Federal 
Register (for 45 days after posting the 
rule) to allow for the submission of error 
correction requests, and that DOE 
commits to considering properly 
submitted error correction requests 
before publishing the rule in the Federal 
Register. After DOE has published a rule 
in the Federal Register, neither outcome 
is available. As DOE explained in 
establishing the error correction rule, 
the anti-backsliding provision in EPCA, 
42 U.S.C. 6295(o)(1), makes it 
particularly important to be able to 
correct regulatory text before DOE 
publishes a rule in the Federal Register. 
By contrast, a person submitting an 
error correction request after publication 
could just as easily make use of existing 
statutory mechanisms to ask DOE to 
amend the published rule. DOE does not 
see, and AHRI did not explain, why 
those mechanisms would be inadequate 
so that a special post-publication error 
correction process would be warranted.3 

DOE believes that the pre-publication 
error correction process set forth in the 
amended rule is superior to an error 
correction process permitting the 
submission of error correction requests 
during the existing 30-day pre- 
publication period through the effective 
date of a rule, which post-dates the 
publication of a rule in the Federal 
Register. The Joint Advocates argue that 
‘‘[e]xtending the error correction process 

VerDate Sep<11>2014 17:56 Aug 23, 2016 Jkt 238001 PO 00000 Frm 00003 Fmt 4700 Sfmt 4700 E:\FR\FM\24AUR1.SGM 24AUR1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 R

U
LE

S
  Case: 18-15380, 03/30/2018, ID: 10819497, DktEntry: 20-1, Page 54 of 67



57748 Federal Register / Vol. 81, No. 164 / Wednesday, August 24, 2016 / Rules and Regulations 

beyond a rule’s publication in the 
Federal Register would ignore that DOE 
lacks the authority to weaken or 
postpone a standard beyond that point’’ 
under 42 U.S.C. 6295(o)(1), EPCA’s anti- 
backsliding provision. Joint Advocates, 
No. 0013, at 1. If the Joint Advocates are 
correct, then AHRI’s suggestion that 
DOE extend the time period for 
submitting error correction requests 
beyond publication of a rule in the 
Federal Register is obviously 
unworkable because DOE would be 
precluded from granting error correction 
requests unless doing so resulted in 
more stringent energy conservation 
standards. 

DOE need not, however, decide in 
this rulemaking whether the Joint 
Advocates are correct because, even if 
EPCA and the APA granted DOE the 
authority to grant any error correction 
request submitted after the publication 
of a standards rule in the Federal 
Register, DOE would still decline to 
adopt AHRI’s suggestion that it extend 
the current 30-day pre-publication 
period for submitting error correction 
requests until the effective date of a 
rule. Contrary to AHRI’s assertion (AHRI 
Petition, No. 0005, at 8), adopting that 
suggestion would further delay the 
energy savings benefits of a standards 
rule where, among other circumstances, 
DOE decides to change a standards rule 
in response to an error correction 
request submitted after publication of a 
rule in the Federal Register. That is so 
because such a changed rule would 
need to be published in the Federal 
Register, and EPCA provides that 
compliance dates must be set a certain 
period of time after the ‘‘publication’’ of 
rules in the Federal Register. See 81 FR 
at 27,002; see also supra note 2. Such 
a delay is unacceptable, particularly 
given that DOE has determined that the 
45-day period DOE is adopting for the 
submission of error correction requests 
is sufficient to permit the public to 
identify possible errors in its standards 
rules. Moreover, AHRI’s approach 
would result in substantial uncertainty 
for the regulated community because 
manufacturers would not know whether 
they would be required to conform to 
standards set forth in rules published in 
the Federal Register until DOE 
subsequently announced its decision on 
pending error correction requests. But 
the very purpose of the EPCA provisions 
setting compliance dates a certain 
amount of time after publication of a 
standard in the Federal Register is to 
provide manufacturers enough time to 
prepare to implement the new 
standards. AHRI’s suggestion would 
effectively reduce this period of time in 

many circumstances (such as where 
DOE decides, after a rule is published in 
the Federal Register, that it will make 
no changes to a rule), to the detriment 
of the regulated community. For all of 
these reasons, even if DOE could adopt 
AHRI’s suggestion without running 
afoul of the anti-backsliding provision 
and other requirements set forth in 
EPCA and the APA (a question that DOE 
need not decide), it would not—and 
does not—adopt that approach. 

DOE is also declining to adopt the 
approach suggested by the Joint 
Advocates. In DOE’s view, ensuring that 
its energy conservation standards 
published in the Federal Register 
comport with the judgments DOE has 
made heavily outweighs the potential 
costs associated with a modest delay in 
the Federal Register publication of a 
given standards rule. Moreover, the 
error correction rule promotes 
compliance with the statutory mandate 
that DOE not adopt a standard unless it 
determines, inter alia, that the standard 
is technologically feasible and 
economically justified. See, e.g., 42 
U.S.C. 6295(o)(2) and 6316(a). By 
providing the opportunity to file an 
error correction request to notify DOE of 
potential errors in the final rule’s 
regulatory text, DOE can more readily 
identify and correct these errors prior to 
the rule’s publication in the Federal 
Register. An error that could have been 
identified, if given this opportunity, 
might otherwise become the basis of a 
legal challenge that could delay the rule 
yet further. DOE’s error correction 
process seeks to avoid those legal 
challenges. In addition, as noted earlier, 
correcting an error means bringing the 
regulatory text into harmony with DOE’s 
policy judgment, as reflected in the rest 
of the rulemaking documents. The 
resulting regulatory text can be expected 
to fulfill and balance the multiple goals 
of EPCA better than the erroneous text 
would have. 

While providing a pre-publication 
error correction process may require the 
expenditure of a modest amount of 
additional time, in DOE’s view, 
weighing the potential energy savings 
losses of this relatively small delay 
against the benefits of correcting errors, 
given that errors, on occasion, can 
occur, cuts in favor of providing 
potential error correction requesters 
with the additional time provided by 
the error correction rule to review and 
identify errors to the Secretary. 

B. Overly Narrow Definitions 
The error correction rule defined a 

number of terms related to the error 
correction process. Among these terms 
were definitions for ‘‘Error,’’ ‘‘Party,’’ 

and ‘‘Rule.’’ The rule defined ‘‘Error’’ as 
‘‘an aspect of the regulatory text of a 
rule that is inconsistent with what the 
Secretary intended regarding the rule at 
the time of posting.’’ 10 CFR 430.5(b). 
That definition also provided three 
examples of possible mistakes that 
could give rise to ‘‘Errors’’— 
typographical mistakes, calculation 
mistakes, and numbering mistakes. See 
id. The term ‘‘Party’’ was defined as 
‘‘any person who has provided input 
during the proceeding that led to a rule 
by submitting timely comments 
(including ex parte communications 
properly made within the relevant 
comment period) in response to a notice 
seeking comment or by providing 
substantive input at a public meeting 
regarding the rulemaking.’’ Id. Finally, a 
‘‘Rule’’ was defined as ‘‘a rule 
establishing or amending an energy 
conservation standard under the Act.’’ 
10 CFR 430.5(b). 

Industry petitioners viewed these 
definitions as overly narrow. First, in 
their view, the definition for ‘‘Error’’ 
should be broadened to include not only 
the regulatory text of a final rule but 
errors contained within the 
accompanying Technical Support 
Document (‘‘TSD’’) and the final rule’s 
preamble discussion. With respect to 
TSD-related errors, the petitioners noted 
that the analysis within the TSD may be 
needed to help identify potential errors, 
which would necessitate including 
these TSD-related errors as part of the 
error correction rule. Additionally, they 
noted that new information presented in 
the preamble should be subject to 
comment since that information is often 
intertwined with the regulatory text 
itself. Lennox argued that errors in the 
preamble should be included because 
stakeholders will not have had a prior 
opportunity to comment on new 
information presented in the preamble 
discussion of a final rule. AHRI argued 
that the definition should be amended 
to make it objective, not subjective, and 
that stakeholders cannot guess the 
‘‘intent’’ of the Secretary. Furthermore, 
AHRI expressed concern that a 
subjective definition could give rise to 
unfairness if DOE makes ‘‘post hoc 
assertions’’ about the Secretary’s intent 
that did not in fact exist at the time of 
the posting of a final rule. See AHRI 
Petition, No. 0005, at 11–13; Lennox 
Petition, No. 0004, at 5. 

Second, some industry petitioners 
suggested that the rule’s definition of 
the term ‘‘Party’’ was too narrow. See 
Hussmann Petition, No. 0003, at 2; 
Lennox Petition, No. 0004, at 5–6. In 
their view, this term should be 
expanded to include contributors to 
group responses that are filed as 
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comments during an on-going 
rulemaking and should not be limited to 
only the organizations that filed 
comments responding to a proposal. 
Lennox stated that an individual’s status 
as a commenter in a rulemaking is 
irrelevant if the goal of the error 
correction rule is to correct errors in a 
given rule. Citing 42 U.S.C. 6305(b), in 
Lennox’s view, the ability to file an 
error correction request should not 
hinge on whether a potential error 
correction requester filed comments in 
the underlying rulemaking proceeding. 
It also suggested that both this term and 
the related requirement that an 
individual demonstrate how it satisfies 
the ‘‘Party’’ requirement when 
submitting an error correction request 
(see 10 CFR 430.5(d)(4)) be dropped 
from the rule. Lennox Petition, No. 
0004, at 5–6. 

Finally, the industry petitioners 
viewed the definition of ‘‘Rule’’ as too 
narrow. In their view, this term should 
include rules besides energy 
conservation standard rulemakings. The 
petitioners asserted that this term 
should include test procedure 
rulemakings in addition to energy 
conservation standard rulemakings. 
According to Lennox, test procedure 
rules are complex and can have an 
impact on efficiency ratings when 
intertwined with energy conservation 
standards. Lennox Petition, No. 0004, at 
2–3. In AHRI’s view, adding test 
procedure rules to the definition would 
promote transparency. It asserted that 
test procedure rulemakings are 
intertwined with efficiency standards 
and contain voluminous, technical data; 
are often not issued until after, or 
simultaneously with, efficiency 
standards; and have the same ‘‘real- 
world effect’’ as do energy conservation 
standards. AHRI Petition, No. 0005, at 
4–5 n.2 & 7; Lennox Petition, No. 0004, 
at 2–3. Hussmann suggested that ‘‘all 
rule types’’ should be included as part 
of this definition. Hussmann Petition, 
No. 0003, at 1–2. 

Commenters responding to these 
points largely agreed with the industry 
petitioners. Most commenters generally 
agreed with AHRI’s criticisms of the 
definition for ‘‘Error.’’ Zero Zone, No. 
0007, at 1; AHAM, No. 0008, at 2; 
Lennox, No. 0009, at 1; AGA–APGA, 
No. 0010, at 1; Traulsen-Kairak, No. 
0011, at 1. Most commenters also agreed 
that the definition of ‘‘Party’’ is too 
narrow. Zero Zone, No. 0007, at 1; 
Lennox, No. 0009, at 2; AGA–APGA, 
No. 0010, at 1; Traulsen-Kairak, No. 
0011, at 1; AHRI–AHAM, No. 0012, at 
2. Zero Zone stated that someone seeing 
the information for the first time might 
catch errors that someone familiar with 

the subject might miss. Zero Zone, No. 
0007, at 1. Lennox agreed with 
Hussmann’s petition, stating that the 
definition should be eliminated entirely 
because the goal of error correction is to 
detect errors. Lennox, No. 0009, at 2. 
AHRI and AHAM added that the source 
reporting an error is irrelevant because 
the purpose of error correction is to 
identify errors. AHRI–AHAM, No. 0012, 
at 2. Most commenters also agreed that 
the definition of ‘‘Rule’’ is too narrow. 
Zero Zone, No. 0007, at 1; AHAM, No. 
0008, at 2; Lennox, No. 0009 at 1; AGA– 
APGA, No. 0010, at 2; Traulsen-Kairak, 
No. 0011, at 1. Zero Zone commented 
that expanding the definition to include 
‘‘[a]ll rules and test procedures’’ would 
ensure accurate federal documents. Zero 
Zone, No. 0007, at 1. AHAM echoed 
AHRI’s petition, commenting that the 
error correction process will be more 
transparent if the definition is 
broadened. AHAM, No. 0008, at 2. 

DOE is declining to adopt any of the 
suggested changes to the definitions of 
‘‘Error’’ and ‘‘Rule,’’ but it is amending 
the rule in accordance with the 
suggested changes regarding the rule’s 
definition of ‘‘Party.’’ With respect to 
the definition of ‘‘Error,’’ DOE disagrees 
that the error correction process should 
be available to correct mistakes that are 
not in the regulatory text itself. The 
purpose of the error correction rule is to 
prevent an erroneous energy 
conservation standards regulation from 
being published because after the 
compliance date, products (or 
equipment) subject to a standard may 
not be sold in the United States unless 
they meet the standard. As a result, 
errors in the standards adopted in an 
energy conservation standards 
rulemaking can have large economic 
consequences. By contrast, preambles 
and technical support documents are 
generally not legally binding in the 
same way. An error in one of those 
documents would not have the 
consequences that an error in the 
regulatory text might. 

DOE does not rule out the possibility 
that a mistake contained in a preamble, 
TSD, or other supporting material might 
lead the resulting regulatory text to be 
inconsistent with DOE’s determinations 
in the rulemaking. In such a case, a 
person might properly file an error 
correction request that pointed out the 
mistake in the supporting material in 
the course of identifying the error in the 
regulatory text. But accepting input, 
during the brief error correction 
window, on mistakes in a preamble, 
TSD, or other supporting document that 
did not result in errors in the regulatory 
text would either be pointless (because 
the error was harmless) or would 

essentially mean being open to 
revisiting the entirety of the rulemaking. 
DOE declines to establish a general 
procedure, applicable to every standards 
rulemaking, requiring it to reconsider 
every aspect of the rulemaking 
documents. As discussed in this 
preamble, having such a general 
reconsideration procedure would create 
substantially more delay than the error 
correction rule; and the delay would not 
be warranted, because DOE would 
generally adhere to the policy decisions 
it has already made. 

Because the regulatory text forms the 
basis of what a regulated entity is legally 
obligated to perform, this aspect of the 
final rule should, in DOE’s view, remain 
the focus of the error correction process. 
While DOE acknowledges that there 
may be potential value in addressing 
issues that may arise in the context of 
the preamble discussion or TSD (and 
related supporting documents), these 
documents, by themselves, do not 
impose any legal requirements on the 
affected regulated entities. And, to the 
extent that certain information in these 
documents creates a question regarding 
the validity of a particular rule, 
individuals are free to exercise their 
options under 42 U.S.C. 6306 to seek a 
remedy to address any applicable issues 
that would fall outside of the ambit of 
the error correction rule. 

While DOE appreciates the value of 
ensuring that the preamble discussion 
and other supporting documents are free 
from potential errors, DOE emphasizes 
that, because regulated entities are held 
accountable for the provisions 
contained within the regulatory text, it 
is vital that this aspect of a standards 
final rule be correct. To the extent that 
a given preamble discussion warrants 
further clarification, DOE is willing— 
and has—provided supplemental 
guidance regarding its views. As for 
corrections to erroneous items within a 
given TSD or related DOE supporting 
document, DOE may address these types 
of issues on a case-by-case basis to 
eliminate any potential confusion that 
may arise from conflicts between those 
supporting documents and the final 
rule’s regulatory text. 

AHRI also criticized the definition of 
‘‘Error’’ as involving an assessment of 
DOE’s ‘‘intent’’ regarding a rule. AHRI 
urged DOE to adopt a definition of 
‘‘Error’’ that is objective. Although AHRI 
did not suggest an alternative definition, 
AHRI contends that without some 
different definition DOE will be 
encouraged to provide post hoc 
rationalizations if litigation over a rule 
arises. DOE does not agree that the 
definition of ‘‘Error,’’ as it stands, 
encourages post hoc rationalizations 
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during litigation. In the error correction 
rule, DOE explained that petitions for 
judicial review of standards rules 
should be filed after publication of the 
rule. Consequently, litigation over a 
given standards rule would arise, if at 
all, only after the conclusion of the error 
correction process. 

Moreover, DOE does not agree that 
because the definition of ‘‘Error’’ refers 
to what DOE ‘‘intended,’’ the concept of 
‘‘Error’’ is inherently subjective. 
Objective conceptions of intent are 
common in the law. For example, in 
interpreting a contract, objective 
manifestations of intent ordinarily 
prevail over any contrary claims about 
what one or the other party actually 
subjectively intended. With respect to 
the error correction process, the rule 
states that a claim of error must be based 
on evidence in the rulemaking record. 
Thus, the objective evidence in the 
rulemaking record will ordinarily 
illustrate whether the regulatory text 
contained an Error. 

Finally, AHRI noted that in some 
circumstances a person may conclude 
that a regulation contains an Error but 
may not be able to determine what the 
correct version of the regulation should 
be. DOE acknowledges that such a 
situation is in principle possible, and 
the Department’s being notified of the 
potential Error would be valuable even 
if the submitter could not state what the 
correction version of the rule should be. 
Accordingly, DOE is amending 
paragraph (d)(2)(i) to permit a person to 
submit an error correction request 
without stating the correct substitute 
text, so long as the person states that it 
is unable to determine the correct text 
and explains why. 

With respect to the definition of 
‘‘Party,’’ which delineates who can file 
an error correction request, DOE is 
adopting the suggestion that the rule 
should not restrict to commenters alone 
the opportunity to submit such requests. 
As the error correction rule explained, 
DOE believes that individuals who have 
availed themselves of the opportunity to 
comment on DOE’s standards 
rulemakings, at public meetings or via 
written comments, are in the best 
position to identify potential errors with 
a given final rule. Those participating 
individuals who have provided 
comments to assist the agency in 
crafting the final rule’s standards have 
demonstrated both the interest and 
requisite familiarity with the relevant 
rulemaking and its underlying analyses 
and data to help DOE in readily 
identifying errors that may appear in the 
final rule’s regulatory text. However, 
DOE recognizes that other persons may, 
on occasion, be able to identify errors. 

DOE’s original decision to define 
‘‘Party’’ based on prior participation was 
based on a desire to avoid the burden 
of responding to voluminous input from 
persons who, generally lacking 
familiarity with a rulemaking, might 
submit suggestions that were really 
revisiting the substantive decisions 
behind the rule rather than error 
correction requests. In light of the 
petitions and comments, DOE has 
become convinced that such improper 
submissions would probably not be as 
common as it had thought. A person 
will likely not undertake the effort to 
prepare and submit a request during the 
error correction period without making 
some assessment that the submission 
will probably be proper. Improper 
submissions might occur, of course, but 
because they would represent unfruitful 
effort, DOE expects that submitters will 
try to avoid them. In light of this revised 
balancing of the considerations related 
to the term ‘‘Party,’’ DOE is dropping 
the definition and modifying its 
regulations to reflect that any person 
may submit an error correction request. 

Finally, with respect to which rules 
would be subject to the error correction 
rule’s provisions, DOE is declining to 
extend the rule’s application beyond 
rulemakings that establish or amend 
energy conservation standards. While it 
is also important to ensure that other 
rules such as those for test procedures 
are error-free, DOE has more flexibility 
to address errors in such rulemakings 
because there is no question that test 
procedures can be modified without 
regard to whether they have already 
been published or become effective. 
Accordingly, in DOE’s view, while test 
procedure rulemakings can be complex, 
potential problems that are discovered 
in a test procedure’s regulatory text can 
be addressed more readily than with 
standards rules. DOE also notes that the 
complexity of test procedure rules, 
which stems in large part from the very 
detailed and comprehensive text of the 
test procedure itself—along with related 
industry-based testing protocols that are 
often incorporated by reference—weighs 
in favor of not including test procedure 
rulemakings as part of the error 
correction process. While DOE believes 
that errors contained in the regulatory 
text of a standards final rule can be 
identified within the window 
prescribed in this rule, the variations in 
both length and complexity of the 
regulatory text of test procedures makes 
the application of this process less 
workable for these rulemakings. And if 
a person believed that DOE needed to 
correct an error discovered in the test 
procedure, it would be free to file a 

petition for rulemaking asking DOE to 
initiate a rulemaking to correct that rule. 
See 5 U.S.C. 553(e). 

C. Publication Timing 

The error correction rule prescribes a 
timeline under which DOE will submit 
a rule to the Office of the Federal 
Register for publication. If the Secretary 
determines that a correction is necessary 
after receipt of a properly filed request, 
the Secretary will submit a corrected 
rule for publication in the Federal 
Register within 30 days after the 30-day 
Request for Correction window (which, 
as noted above, is being changed to a 45- 
day window), ‘‘absent extenuating 
circumstances.’’ 10 CFR 430.5(f)(3). 

The Joint Advocates objected to the 
quoted language and argued that the 
error correction rule should contain a 
more definitive statement regarding 
when the corrected rule will be 
submitted for publication in the Federal 
Register. In their view, DOE’s use of the 
phrase ‘‘absent extenuating 
circumstances’’ in this context creates 
an ambiguity with respect to when DOE 
will submit a corrected rule for 
publication. The Joint Advocates 
suggested that DOE either drop this 
phrase or specify exactly how much 
time the Secretary will take to submit a 
corrected rule for publication. See Joint 
Advocates Petition, No. 0006, at 2–3. 

Lennox indicated in its comments 
that DOE cannot foresee every possible 
error and that the complexity of past 
DOE rulemaking analyses suggests that 
more than 30 days may sometimes be 
needed to resolve a given error 
correction request. In its view, devoting 
an additional amount of time in favor of 
ensuring that a standard is correct is 
preferable to the alternative of having a 
permanently flawed standard. Lennox, 
No. 0009, at 3. 

DOE is declining to make any change 
in response to this part of the Joint 
Advocates’ petition. The language in 10 
CFR 430.5(f)(3) was crafted to ensure 
that DOE could adjust to potential 
situations where additional time beyond 
the 30-day period for submitting a 
corrected rule to the Federal Register 
may be required. While DOE will make 
every effort to adhere to this 30-day 
timeline, it is not inconceivable that 
there may be occasions in which an 
unexpected delay may occur that would 
necessitate the need for additional time, 
such as where an error relates to 
particularly complex engineering 
analysis. Having this flexibility will 
help ensure that DOE has sufficient time 
to thoroughly review all timely error 
requests it receives and make any 
necessary corrections that may be 
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required to the final rule prior to its 
publication in the Federal Register. 

D. Clarifying Certain Text 
The error correction rule uses the 

term ‘‘posting’’ to refer to the Secretary’s 
action causing a rule under the Act to 
be posted on a publicly-accessible Web 
site. See 10 CFR 430.5(c)(1). Related 
provisions at 10 CFR 430.5(d)(3) and 10 
CFR 430.5(f)(3) refer to the Secretary’s 
‘‘issuance’’ of a rule. Under the former 
provision, the rule notes that the 
evidence to substantiate an error 
correction request or evidence of the 
error must be in the rulemaking record 
‘‘at the time of the rule’s issuance’’; 
under the latter, the rule indicates that 
upon receipt of a properly filed 
correction request ‘‘after issuance of a 
rule,’’ DOE will follow a prescribed 
timeline for submitting a corrected rule 
to the Federal Register for publication. 

The Joint Advocates stated that, based 
on this definition, DOE should replace 
‘‘issuance’’ with ‘‘posting’’ in these two 
instances in the error correction rule, 
namely, at 10 CFR 430.5(d)(3) (which 
describes the point by which evidence 
supporting an error correction request 
must be entered into the rulemaking 
record) and 10 CFR 430.5(f)(3) (which 
describes the point by which DOE must 
receive a properly filed error correction 
request). The Joint Advocates asserted 
that the term ‘‘issuance’’ means 
publication in the Federal Register, 
which was not what DOE intended at 
those instances, but rather ‘‘posting.’’ 
The Joint Advocates suggested that the 
language be corrected to avoid 
confusion. Joint Advocates Petition, No. 
0006, at 3. 

Zero Zone commented that it 
generally disagreed with the Joint 
Advocates’ Petition. Zero Zone, No. 
0007, at 1. AHRI and AHAM 
commented that they agreed with the 
Joint Advocates that ‘‘issuance’’ of a 
final rule does not occur until 
publication in the Federal Register. 
AHRI–AHAM, No. 0012, at 5. 

In response to the petition and 
comments, DOE is amending its error 
correction rule to clarify the point by 
which evidence supporting an error 
correction request must be in the 
rulemaking record (10 CFR 430.5(d)(3)) 
and the point after which a properly 
filed error correction request is 
submitted to DOE (10 CFR 430.5(f)(3)). 
DOE is clarifying that these points are 
denoted by the posting date of the final 
rule. Making this change will help 
ensure that there is no confusion as to 
when the supporting evidence must be 
in the rulemaking record and after 
which a properly filed request is 
submitted. DOE notes that it is also 

clarifying 10 CFR 430.5(c)(3) to more 
clearly indicate that errors must be 
identified as provided in 10 CFR 430.5 
and that DOE may make any necessary 
corrections in the regulatory text 
submitted to the Office of the Federal 
Register. 

E. Evidence That May Be Relied Upon 
in Error Correction Requests and the 
Scope of the Administrative Record 
That Would Be Filed in Any Court 
Challenge to a Final Rule 

The error correction rule states that to 
substantiate an error correction request, 
the evidence relied upon must be 
evidence that is ‘‘in the record of the 
rulemaking at the time of the rule’s 
issuance, which may include the 
preamble accompanying the rule. The 
Secretary will not consider new 
evidence submitted in connection with 
the request.’’ 10 CFR 430.5(d)(3). AHRI 
petitioned to broaden the scope of 
evidence that the Secretary could 
consider to include any new evidence. 
AHRI Petition, No. 0005, at 6. According 
to AHRI, there is no precedent for 
excluding ‘‘new evidence.’’ Id. 

In addition, the preamble to the error 
correction rule stated that DOE 
‘‘consider[ed] the record with respect to 
a rule subject to the error correction 
process [to be] closed upon the posting 
of the rule.’’ 81 FR at 26999. AHRI 
construed this sentence to mean that, in 
the event of a court challenge to a 
standards rule, no documents 
postdating the posting of a rule would 
be included in the administrative record 
filed in a court of appeals. AHRI 
Petition, No. 0005, at 9–10. AHRI argued 
that exclusion of such documents from 
an administrative record filed in court 
would be contrary to the Administrative 
Procedure Act. Id. 

Industry commenters agreed with 
AHRI’s suggested approach. Zero Zone, 
No. 0007, at 1; AHAM, No. 0008, at 2; 
Lennox, No. 0009, at 1; AGA–APGA, 
No. 0010, at 1; Traulsen-Kairak, No. 
0011, at 1. AHRI also commented that 
the Joint Advocates indirectly supported 
AHRI’s Petition. According to AHRI, 
when the Joint Advocates stated that a 
final rule is not ‘‘issued’’ until it is 
published in the Federal Register, their 
statement supported AHRI’s view that 
the rulemaking record is not yet closed 
when a rule is ‘‘posted.’’ AHRI–AHAM, 
No. 0012, at 5. 

With respect to AHRI’s distinct 
concern about the scope of the 
administrative record that would be 
filed in a court of appeals in the event 
of a challenge to a final standards rule 
published in the Federal Register, DOE 
notes that it did not intend for the 
preamble to the error correction rule to 

make any statements about the contents 
of such an administrative record. DOE 
clarifies that an administrative record 
filed in a court reviewing a final 
standards rule published in the Federal 
Register would include all documents 
that are required by law to be part of 
such a record, including (1) all properly 
filed error correction requests (including 
any supporting materials submitted to 
DOE); (2) DOE’s responses to such 
requests; and (3) the final rule published 
in the Federal Register. DOE believes 
that this clarification addresses the 
concerns articulated by AHRI and others 
that the administrative record not be 
closed upon the posting of a standards 
rule. DOE emphasizes, however, that 
inclusion in the administrative record of 
supporting materials attached to an 
error correction request does not mean 
that DOE must substantively consider 
such materials. To the contrary, DOE is 
only obligated to consider such 
materials if they satisfy all regulatory 
requirements, including the 
requirements of Section 430.5(d)(3) 
discussed in this preamble. 

In DOE’s view, the posting of an 
energy conservation standards rule 
signals the end of DOE’s substantive 
analysis and decision-making regarding 
the applicable standards. The purpose 
of the error correction rule is to ensure 
that the legal requirements that 
regulated entities will need to meet—as 
detailed in the regulatory text of a given 
standards rule—accurately reflect that 
completed substantive analysis and 
decision-making. It is not possible for a 
regulation to be in error, as defined for 
purposes of the error correction rule, 
based on evidence first introduced after 
the substantive decision has been made. 
Accordingly, such a consideration 
would be beyond the scope of the error 
correction process that DOE has 
developed. It would, essentially, be akin 
to a request for reconsideration; the 
submitter would be arguing that, in light 
of additional evidence, DOE should 
alter its decision. For the reasons 
discussed elsewhere in this preamble, 
DOE declines to expand the scope of the 
error correction process to encompass 
requests for reconsideration of its 
standards rules on any ground. 

F. DOE Responses to Error Correction 
Requests 

The error correction rule describes 
three potential options that could occur 
after the period for submitting error 
correction requests expires. See 10 CFR 
430.5(f). First, if one or more ‘‘properly 
filed requests’’ are submitted and the 
Secretary determines that no correction 
is necessary, the Secretary has 
discretion on whether to provide a 
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4 AHRI’s request in the alternative pertaining to 
timing also argues that DOE could instead allow 
error correction requests to be submitted during the 
existing 30-day pre-publication period and 
continuing until the effective date of the rule, 
which follows publication in the Federal Register. 
AHRI Petition, No. 0005, at 8–9; see also AGA– 
APGA, No. 0010, at 2. 

written response. The Secretary may, for 
example, submit the final rule for 
Federal Register publication as posted, 
thereby effectively denying any 
requests. See 10 CFR 430.5(f)(1). 
Second, if no properly filed requests are 
submitted and the Secretary does not 
identify any errors, the Secretary will 
submit the final rule for publication as 
it was posted. See 10 CFR 430.5(f)(2). 
Finally, if the Secretary receives a 
properly filed request and determines 
that a correction is necessary, the 
Secretary will submit the final rule for 
publication with the correction 
included. See 10 CFR 430.5(f)(3). 

Several petitioners stated that DOE 
should provide a public response to 
requests for correction, regardless of 
whether the Secretary deems that any 
correction is merited. Hussmann 
Petition, No. 0003, at 1; Lennox Petition, 
No. 0004, at 4; AHRI Petition, No. 0005, 
at 10. Hussmann stated that DOE should 
do so, either before or at the time of 
publication of a final rule in the Federal 
Register. Hussmann Petition, No. 0003, 
at 1. Lennox and AHRI stated that 
providing a response will promote 
transparency and should not take much 
additional time for DOE to prepare, 
assuming that DOE already analyzed 
any requests. Lennox Petition, No. 0004, 
at 4; AHRI Petition, No. 0005, at 10. 
Lennox added that rejecting an error 
correction request through a non- 
response is not acceptable because 
petitioners incur real costs when 
submitting a request. Lennox Petition, 
No. 0004, at 4. 

Related to the Secretary’s options 
under 10 CFR 430.5(f), petitioners made 
reference to a statement in the preamble 
to the error correction rule under the 
‘‘Publication in the Federal Register’’ 
section. In particular, DOE indicated 
that there may be instances where DOE 
‘‘may choose not to correct the 
regulation because it concludes the 
regulatory text is nonetheless 
acceptable; for instance, because it 
considers the error insignificant.’’ 81 FR 
at 27002. Both Lennox and AHRI stated 
that, especially when an error is 
considered ‘‘insignificant’’ by the 
Secretary, DOE should provide a public 
response not only to promote 
transparency but also to reduce 
subsequent litigation. AHRI argued that 
DOE should furnish a rationale or 
justification explaining why an error is 
deemed to be insignificant, while 
Lennox asserted that if DOE is mistaken 
about an error being insignificant and 
does not publish a response, the absence 
of a response could lead ‘‘to unintended 
actions by stakeholders, including the 
exploitation of perceived loopholes.’’ 

Lennox Petition, No. 0004, at 4; AHRI 
Petition, No. 0005, at 10. 

Most commenters generally agreed 
with the petitioners who urged DOE to 
provide a public response to requests for 
error correction, including when DOE 
deems an error to be ‘‘insignificant.’’ 
Zero Zone, No. 0007, at 1; AHAM, No. 
0008, at 2; Lennox, No. 0009, at 1; 
AGA–APGA, No. 0010, at 2; Traulsen- 
Kairak, No. 0011, at 1. 

After giving careful consideration to 
this issue, DOE has decided to make 
public brief written indications of its 
handling of all properly-filed error 
correction requests. DOE will ordinarily 
summarize these indications in a single 
document. In DOE’s view, the vast 
majority of cases in which it grants an 
error correction request are likely to 
involve a request that DOE correct a 
typographical error that appears in a 
posted, pre-publication version of a 
rule. In such cases, DOE’s written 
indication addressing the request may 
note only that DOE made the requested 
change because the reason for the 
change may be readily apparent to the 
public. When requesters have sought to 
identify a potential error in a posted 
standards rule and DOE has decided not 
to make the requested change, an 
explanation as to why that correction 
request has not been adopted will 
usually be helpful in assisting the 
public with understanding DOE’s 
reasoning, and DOE will provide a brief 
explanation in those circumstances. 
Accordingly, DOE is modifying the 
regulatory text under 10 CFR 430.5(f) to 
include a provision indicating that DOE 
will make available a brief written 
statement indicating the agency’s 
treatment of the error correction 
requests it received. DOE expects to 
make such a statement available at 
around the same time it publishes the 
rule. 

G. Notice and Comment 
In a separately filed comment, AHAM 

asked that the error correction final rule 
be treated as a proposed rule. It further 
asked that, upon granting the petition 
from AHRI, DOE seek stakeholder input 
in order to ensure that the next version 
of the error correction process does not 
suffer from the same deficiencies as the 
first version. AHAM Comments, No. 
0008, at 2. 

As an initial matter, DOE notes that 
the error correction rule was published 
as a final rule and has already taken 
effect. Moreover, DOE is not required to 
provide the public with an opportunity 
to comment on the error correction rule 
or any amendments to that rule because 
it is a rule of agency procedure and 
practice. See 5 U.S.C. 553(b)(A). 

However, as indicated elsewhere in this 
document, DOE is amending the error 
correction rule in part to address some 
of the suggestions offered by both 
petitioners and commenters. 
Accordingly, interested members of the 
public have been afforded the 
opportunity to provide input into 
shaping the final version of the error 
correction rule being adopted in this 
document. 

H. Response to Petitions Seeking Full 
Reconsideration Procedures 

AHRI’s principal request is for DOE to 
replace the error correction rule with a 
process that ‘‘provide[s] for the posting 
of a pre-publication version of final 
rules under 42 U.S.C. 6293 and 6295 
(and the corresponding provisions 
applicable to commercial equipment, 
sections 6313 and 6314) for a period of 
60 days and allow[s] petitions for 
reconsideration under the APA during 
that prepublication period.’’ AHRI 
Petition, No. 0005, at 2–3. Embedded in 
this request, it appears, are the 
following five suggested changes to the 
current error correction rule, all of 
which AHRI also separately requests, in 
the alternative, in the event that DOE 
denies its principal request: (1) Broaden 
the types of arguments that may be 
asserted in error correction requests to 
encompass any grounds for changing a 
rule, not just arguments identifying an 
‘‘error’’ as defined in the current rule, 
id. at 3–6; (2) allow the introduction of 
evidence that is not in the rulemaking 
record to support error correction 
requests, id. at 6; (3) expand the error 
correction process to include errors 
appearing in Technical Support 
Documents and perhaps other parts of 
the regulatory record, id. at 12–13; (4) 
expand the error correction process to 
include rules establishing test 
procedures, id. at 7–8; and (5) extend 
the 30-day period for submitting error 
correction requests (prior to publication 
in the Federal Register) to 60 days (also 
prior to publication in the Federal 
Register),4 id. at 8–9. Lennox supported 
AHRI’s principal request, as did other 
industry commenters. See Lennox 
Petition, No. 0004, at 2 (supporting ‘‘a 
60 day pre-publication period’’ for 
‘‘Petitions for Reconsideration, as 
provided for under the [APA]’’); AGA– 
APGA, No. 0010, at 1–2 (supporting pre- 
publication ‘‘petitions for 
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reconsideration, as provided for under 
the [APA]’’ and including ‘‘the full 
range of reconsideration petitions that 
the APA contemplates’’); AHRI–AHAM, 
No. 0012, at 5 (reiterating AHRI’s view 
that ‘‘many of the main purposes 
articulated in the Final Rule are best 
met by allowing for a 60-day pre- 
publication period in which Petitions 
for Reconsideration, as provided for 
under the [APA], will be considered’’). 

DOE has explained above why it is 
rejecting (in part) AHRI’s second 
through fifth requests embedded in its 
principal suggestion. For the reasons 
explained below, DOE also rejects 
AHRI’s first request embedded in its 
principal suggestion (and offered as a 
standalone request)—that DOE expand 
the error correction process to 
encompass requests alleging any 
grounds for changing a rule. 

DOE understands that the ‘‘full’’ 
reconsideration procedure that AHRI 
describes in its principal request, as 
well as in item 1 under its alternative 
request, would encompass the full range 
of issues germane to a given rulemaking. 
DOE has considered whether to adopt a 
reconsideration procedure along the 
lines suggested by AHRI. Given the 
practical implications of crafting an 
error correction process that would 
allow for full reconsideration of any 
factual or legal issue implicated by the 
rulemaking, as discussed in this 
preamble, DOE declines to broaden the 
error correction rule to permit petitions 
asserting any ground for changing a 
rule. 

As AHRI acknowledges, energy 
conservation rulemakings are an 
‘‘enormous undertaking . . . in terms of 
time, effort and cost, both on the part of 
stakeholders and DOE.’’ AHRI Petition, 
No. 0005, at 2. In addition, these 
rulemakings tend to involve an 
extensive opportunity for comment, 
both through written submissions in 
response to notices of proposed 
rulemaking and notices releasing 
additional technical information, as 
well as through oral participation at 
public meetings held by DOE. Adding a 
full reconsideration process, in which 
the Department would specifically 
review a further round of comment on 
any matter, would substantially increase 
the cost of energy conservation 
rulemakings and the length of time they 
take. See Lennox Petition, No. 0004, at 
5 (acknowledging that it is ‘‘important 
to bring finality to a given rulemaking’’). 
Meanwhile, in DOE’s view, given the 
opportunities for public input that the 
process already provides, a mandatory 
general reconsideration period covering 
all topics would, in many instances, not 

significantly increase meaningful public 
participation in rulemakings. 

By contrast, DOE developed the error 
correction rule to invite public input on 
a narrow but challenging category of 
problems, namely errors that may occur 
in formulating the text of regulations 
and that, if left uncorrected, could result 
in standards that would be binding on 
regulated parties but would not 
accurately reflect DOE’s judgment about 
the appropriate standard level. 
Obtaining public input on ‘‘errors’’ as 
defined by the rule is particularly 
valuable because, by their nature, such 
errors are inadvertent, and thus DOE is 
unaware of them. In addition, the 
narrow error correction rule helps avoid 
the possibility that DOE might 
inadvertently adopt an energy 
conservation without having 
determined that it meets the statutory 
standards. That is so because many 
‘‘errors’’ (as defined by the error 
correction rule) may, if uncorrected, 
result in the promulgation of standards 
that DOE did not intend to adopt. For 
example, if DOE’s calculations in the 
preamble to a final rule suggested that 
the standard for a given product should 
be set at one level, but a more stringent 
standard was inadvertently presented in 
the regulatory text, that standard would 
not have been the one DOE intended to 
adopt as being technologically feasible 
and economically justified. By contrast, 
a request to change a rule on a ground 
other than the identification of an 
‘‘error’’ (as defined by the error 
correction rule) does not raise the 
possibility that DOE adopted a standard 
in the regulatory text without 
determining that it was technologically 
feasible and economically justified. 
Moreover, reviewing and responding to 
requests to correct errors as defined in 
the error correction rule should not be 
too burdensome because DOE will need 
to review only a limited scope of 
materials for each submission. Thus, the 
error correction rule is specifically 
tailored to address what the agency 
views as a critical class of inadvertent 
errors warranting the creation of an 
additional limited administrative 
process apart from the procedures 
already afforded by EPCA and the APA. 

In contrast, the full reconsideration 
process that AHRI suggests is not 
closely tailored to address this key 
problem and would represent a 
commitment by DOE to revisiting the 
entire rulemaking record in order to 
assess the particulars of any issue a 
person might raise in a reconsideration 
request. Because of the open-ended 
nature of such a process, DOE would 
need to provide interested persons with 
a period of time to submit 

reconsideration petitions that is longer 
than the 45-day period established by 
the error correction rule (as amended in 
this document). In addition, it would 
take DOE significantly more time to 
consider such petitions and to 
determine whether to change the rule in 
response to the petitions. Furthermore, 
DOE’s preparation and issuance of a 
written response to any such 
reconsideration requests, as suggested 
by industry petitioners, would extend 
the process further. See AHRI Petition, 
No. 0005, at 3. 

DOE declines to extend its rulemaking 
procedures in that fashion. Many 
standards-setting rules are subject to a 
statutory deadline. See, e.g., 42 U.S.C. 
6295(m)(1) (DOE must determine 
whether to amend an energy 
conservation standard for consumer 
products not later than six years after 
issuance of a final rule establishing or 
amending a standard); 42 U.S.C. 
6295(m)(3)(A) (under which DOE must 
issue a rule within two years of the 
notice of proposed rulemaking for an 
amended standard); see also 42 U.S.C. 
6316 (applying section 6295(m), 
including its two-year window, to a 
variety of industrial equipment-related 
energy conservation standards, 
including (1) electric motors and 
pumps, (2) commercial refrigerators, 
freezers, and refrigerator-freezers, (3) 
automatic commercial ice makers, (4) 
walk-in coolers and walk-in freezers, 
and (5) commercial clothes washers). 
Given the complexity of these 
rulemakings, these statutory deadlines 
are difficult to meet in current 
circumstances, which include 
considerable periods of time that lie 
outside of DOE’s control. Trying to fit a 
broad reconsideration process within 
these already limited time periods 
would be even more difficult. The 
broader the issues available for review 
through an administrative 
reconsideration process, the greater the 
strain on departmental resources and 
the agency’s ability to complete its 
portfolio of rulemaking proceedings 
within statutory deadlines. See Joint 
Advocates Petition, No. 0006, at 1–2. In 
addition, DOE takes the timelines in 
EPCA as signals of congressional 
concern that standards rulemakings 
should not be unnecessarily delayed. As 
the preamble to the error correction rule 
observed, postponing the publication of 
a standards rule in the Federal Register 
means delaying the benefits to 
consumers and to the economy that the 
new standard will achieve; and it 
prolongs the uncertainty for 
manufacturers about what the standard 
will eventually be. Accordingly, in 
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5 To the extent that the preamble to the error 
correction rule could be construed as having 
definitively taken a position on whether the anti- 
backsliding provision is triggered by publication of 
final rule in the Federal Register, see 81 FR at 
27002, DOE now clarifies that it meant to express 
the more limited proposition that the anti- 
backsliding provision permits the pre-publication 
correction of errors in the manner that the error 
correction rule establishes. 

6 AHRI ‘‘note[s]’’ that ‘‘it would [be] just as 
consistent with DOE’s construction of [section 
6295(o)(1)] for DOE to allow for a process for full 
reconsideration (to any degree, of any aspect) of an 
energy conservation standard, as contrasted with 
the limited scope of the error correction rule’’—i.e., 
to allow pre-publication petitions seeking to change 
a standards rule on any ground. AHRI Petition, No. 
0005, at 6 (internal quotation marks omitted). 
Nonetheless, it is within DOE’s discretion to 
determine the scope of the error correction 
procedure, and DOE has reasonably concluded that 
the procedure should be limited to ‘‘errors’’ as 
defined in the rule. 

DOE’s view, the benefits AHRI attributes 
to a full reconsideration option are 
limited and outweighed by the delay 
and resource strain that would follow 
from the implementation of such a 
reconsideration process. 

DOE also finds unpersuasive AHRI’s 
argument that DOE must entertain pre- 
publication petitions for reconsideration 
alleging any grounds for changing a rule 
because ‘‘5 U.S.C. 553(e) does not limit 
the grounds on which reconsideration 
can be pursued.’’ AHRI Petition, No. 
0005, at 5. Reliance on section 553(e) is 
inapposite here because DOE is not 
establishing the error correction process 
under this section. Through the error 
correction rule, DOE established a new 
procedure in addition to and 
independent of any statutory rights to 
petition for rulemaking afforded to 
persons under the APA and EPCA. See 
5 U.S.C. 553(e) (‘‘Each agency shall give 
an interested person the right to petition 
for the issuance, amendment, or repeal 
of a rule.’’); 42 U.S.C. 6295(n) (‘‘[A]ny 
person may petition the Secretary to 
conduct a rulemaking to determine for 
a covered product if the standards 
contained either in the last final rule 
required under subsections (b) through 
(i) of this section or in a final rule 
published under this section should be 
amended.’’). To the extent that those 
authorities permit the filing of petitions 
seeking to change a rule, that option 
remains available to the public and is 
not superseded or limited by the error 
correction rule in any way. Thus, 
contrary to AHRI’s position, DOE is not 
required by any statutory, regulatory, or 
other requirement to broaden the error 
correction procedure to encompass any 
ground for changing a standards rule. It 
is in DOE’s sole discretion to determine 
the scope of the error correction 
procedure, and, for the reasons 
described in this preamble, the 
Department has reasonably concluded 
that this process should be limited to 
‘‘errors’’ as defined in the rule. See 
Vermont Yankee Nuclear Power Corp. v. 
NRDC, 435 U.S. 519, 543–44 (1978) 
(‘‘Absent constitutional constraints or 
extremely compelling circumstances the 
‘administrative agencies ‘‘should be free 
to fashion their own rules of procedure 
and to pursue methods of inquiry 
capable of permitting them to discharge 
their multitudinous duties.’’’’’) (internal 
citations omitted). 

In its petition to amend the error 
correction rule, AHRI refers back to 
certain arguments raised in its brief to 
the Fifth Circuit in Lennox Int’l, Inc. v. 
U.S. Dep’t. of Energy, No. 14–60535, 
concerning AHRI’s underlying July 30, 
2014 Petition for Reconsideration of 
DOE’s Rule for Walk-In Coolers and 

Freezers (WICFs), Docket No. EERE– 
2010–BT–STD–0003, and AHRI argues 
that DOE must respond to those legal 
arguments here in order to determine 
whether the pre-publication error 
correction process should be broadened 
to encompass requests to change a 
posted rule on any ground. See AHRI 
Petition, No. 0005, at 5 (contending that 
DOE wrongly ‘‘expressed the view in 
denying [reconsideration of] the walk in 
cooler/freezer rule that it lacked the 
power to grant reconsideration 
petitions’’); see also id. (arguing that 
‘‘DOE must . . . set[] out its current 
position as to what [Natural Resources 
Defense Council v. Abraham, 355 F.3d 
179 (2d Cir. 2004),] says about DOE’s 
EPCA reconsideration powers’’). 
However, the relevant parts of DOE’s 
denial of the petition for reconsideration 
of the Walk-In Coolers and Freezers 
Rule and AHRI’s subsequent Fifth 
Circuit brief dealt solely with the issue 
of DOE’s authority to grant petitions for 
reconsideration filed after publication of 
a rule in the Federal Register and before 
its effective date. The legal arguments 
raised in that context have no bearing 
on the validity of DOE’s rule 
establishing a process for correcting 
errors before publication in the Federal 
Register. Moreover, even if AHRI is 
correct that DOE has the authority to 
consider reconsideration petitions 
submitted after a rule is published in 
the Federal Register, it does not follow 
that DOE should expand the pre- 
publication error correction process to 
encompass petitions alleging any 
ground as a basis for changing a posted 
rule, which is a distinct question. 
Accordingly, DOE declines in this 
rulemaking to definitively resolve the 
legal arguments AHRI advanced in its 
Fifth Circuit brief regarding DOE’s 
authority to consider petitions for 
reconsideration submitted after a rule is 
published in the Federal Register. 

AHRI argued in its Fifth Circuit brief 
in Lennox that 42 U.S.C. 6295(o)(1)— 
which provides that DOE may not 
prescribe any amended standard that 
‘‘increases the maximum allowable 
energy use . . . or decreases the 
minimum required energy efficiency’’ of 
a product—does not prevent DOE from 
reconsidering EPCA standards to make 
them less stringent when 
reconsideration is sought after 
publication in the Federal Register but 
before the effective date of the relevant 
rule. See AHRI Brief in Lennox, at 28– 
38. But see Natural Resources Defense 
Council v. Abraham, 355 F.3d 179 (2d 
Cir. 2004) (interpreting section 
6295(o)(1) as applying as of Federal 
Register publication of a standards 

rule); Joint Advocates, No. 0013, at 1 
(same). As the preamble to the error 
correction rule noted, section 6295(o)(1) 
does not unambiguously indicate the 
relevant reference point (e.g., a 
publication in the Federal Register) for 
determining the ‘‘maximum allowable 
energy use’’ and the ‘‘minimum 
required energy efficiency.’’ 81 FR at 
27002. 

However, because DOE has 
established a pre-publication error 
correction procedure, DOE can leave for 
another day the questions AHRI has 
raised about DOE’s authority to 
reconsider rules that have already been 
published in the Federal Register. That 
is so because, regardless of whether 
section 6295(o)(1) bars DOE from 
considering some or all reconsideration 
petitions submitted after Federal 
Register publication, section 6295(o)(1) 
does not bar DOE from correcting errors 
prior to publication in the Federal 
Register. See 81 FR 26998, 27002–27003 
(May 5, 2016) (discussing § 430.5(g) of 
the error correction rule and why pre- 
publication error correction requests do 
not implicate EPCA’s anti-backsliding 
provision).5 Indeed, neither AHRI nor 
any other petitioner or commenter has 
contended that the error correction rule 
is inconsistent with section 6295(o)(1).6 

Similarly, AHRI’s Fifth Circuit brief in 
Lennox argued that 42 U.S.C. 6295(n) 
does not bar DOE from making a 
standards rule less stringent in response 
to a petition for reconsideration filed 
after the rule was published in the 
Federal Register but before the effective 
date of the relevant rule. See AHRI Brief 
in Lennox, at 39–41. Section 6295(n), 
which addresses ‘‘[p]etition[s] for 
amended standards,’’ applies to 
‘‘petition[s] . . . to conduct a 
rulemaking to determine . . . if the 
standards contained either in the last 
final rule required under [42 U.S.C. 
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7 Accordingly, DOE rejects AHRI’s argument that 
it ‘‘must reject the 42 U.S.C. 6295(n) rationale it 
adopted’’ when it denied reconsideration of the 
WICF rule. AHRI Petition, No. 0005, at 6. As 
explained in this document, 42 U.S.C. 6295(n) 
plainly does not apply to pre-publication error 
correction requests, and there is no need to 
substantively resolve in this rulemaking whether it 
applies to post-publication reconsideration 
petitions like the petition filed with respect to the 
WICF rule. 

For similar reasons, DOE rejects AHRI’s 
suggestion that it must substantively resolve the 
argument AHRI advanced in its Lennox brief that 
DOE ‘‘acted inconsistently with its own action on 
prior reconsideration petitions’’ when it denied 
reconsideration of the WICF rule on the ground that 
it lacked authority to consider that petition. AHRI 
Petition, No. 0005, at 5. The alleged inconsistency 
concerns DOE’s handling of reconsideration 
petitions submitted after rules are published in the 
Federal Register. See id. at 5 & n.3 (citing DOE’s 
actions on reconsideration petitions submitted after 
rules were published in the Federal Register). As 
explained above, there is no need to substantively 
resolve in this rulemaking how DOE responds to 
such post-publication reconsideration petitions. 
DOE’s response to the submission at issue in the 
Lennox case nowhere suggested that DOE would be 

unable to establish a mechanism like the error 
correction process, as an exercise of its authority to 
engage in administrative and procedural 
rulemaking regarding its implementation of EPCA. 

8 AHRI asserts various arguments about how DOE 
must respond to its petition to amend the error 
correction rule under two settlement agreements in 
Lennox Int’l, Inc. v. U.S. Dep’t of Energy, No. 14– 

60535 (5th Cir.). See AHRI Petition, No. 0005, at 2– 
5. DOE has complied with both settlement 
agreements because, inter alia, this document 
responding to petitions to amend the error 
correction rule ‘‘address[es]’’ AHRI’s request that 
DOE ‘‘consider establishing a process for full 
reconsideration (to any degree, of any aspect) of an 
energy conservation standard.’’ Joint Motion 
Embodying Further Settlement Agreement of All 
Parties for Dismissal Without Prejudice, Lennox 
Int’l Inc. v. U.S. Dep’t of Energy, No. 14–60535 (5th 
Cir.) (filed April 28, 2016). Indeed, for the reasons 
identified in this document, DOE declines to adopt 
AHRI’s principal suggestion for expanding the error 
correction rule, and DOE also rejects AHRI’s related 
request that parties be permitted to assert any 
grounds for changing a rule in their error correction 
requests. 

6295(b)–(i)] or in a final rule published 
under [section 6295] should be 
amended.’’ DOE need not, however, 
resolve the question raised in the 
Lennox briefs of whether section 
6295(n) applies to post-publication 
reconsideration petitions because, 
regardless of whether section 6295(n) 
applies to such petitions, 42 U.S.C. 
6295(n) is not implicated by the pre- 
publication error correction procedures 
established under the error correction 
rule. 

That conclusion follows from the text 
of section 6295(n). DOE has, for the 
most part, already published the ‘‘last 
final rule[s] required’’ by subsections (b) 
through (i) of section 6295. Thus, for 
nearly all new standards rules for 
consumer products and for any 
standards applicable to commercial 
equipment, a petition under section 
6295(n) would be submitted under the 
second clause of that subsection, 
applicable to ‘‘published’’ rules. 
Regardless which clause of 6295(n) may 
be the basis for a rule (i.e., the 
‘‘required’’ rules clause or the 
‘‘published’’ rules clause), DOE 
interprets that provision to apply no 
earlier than the date a rule is published 
in the Federal Register. Because error 
correction requests submitted pursuant 
to the error correction rule seeking to 
change a standard in a rule posted on 
DOE’s Web site based on an ‘‘error’’ are 
filed before the rule is published in the 
Federal Register, such requests do not 
qualify as section 6295(n) petitions. 
Section 6295(n) thus is irrelevant to 
whether DOE may consider and grant 
any given error correction request, and 
no petitioner or commenter (including 
AHRI) has argued to the contrary.7 

As explained in this preamble, DOE 
has fully considered but is declining to 
adopt the full reconsideration procedure 
that AHRI suggests—irrespective of 
what DOE’s legal authority to accept a 
post-publication petition would be. 
Because resolution of those legal 
arguments is not determinative of DOE’s 
basis for rejecting a full reconsideration 
procedure in the matter at hand, DOE 
declines to definitively resolve the 
questions AHRI raises about the 
Department’s authority to reconsider 
rules that have already been published 
in the Federal Register and is reserving 
judgment until a more appropriate time 
on whether and, if so, to what extent it 
possesses the legal authority to create a 
reconsideration procedure after a rule’s 
publication in the Federal Register. The 
Department notes, however, that, 
regardless of the exact point in time 
when the anti-backsliding provision in 
section 6295(o)(1) and the amendment 
provision in section 6295(n) are 
triggered so as to have an impact on 
reconsideration requests, as DOE reads 
the provisions, they do not restrict 
DOE’s correction of rules pursuant to 
the error correction process it has 
established. As such, DOE’s error 
correction rule is consistent with both 
EPCA and the rationale expressed by 
DOE in its order denying AHRI’s 
petition for reconsideration in the WICF 
rulemaking. 

It is DOE’s position that a process to 
correct errors such as typographical 
mistakes or calculation errors can be 
resolved at the administrative level 
without causing an undue burden on 
agency resources or the agency’s ability 
to comply with statutory deadlines. The 
error correction rule, as amended, 
reflects DOE’s balancing between the 
resource-intensive rulemaking process 
and its ability to offer an additional 
administrative process to stakeholders 
that will reduce the need to pursue 
judicial review in instances where it is 
clear that the relevant standard in the 
posted rule is not the standard the 
agency had intended to select. 

DOE has carefully considered 
petitioners’ request for a full 
reconsideration procedure but 
concludes that agency and stakeholder 
interests will be best served by a 
streamlined process for correcting the 
errors described in the amended error 
correction rule.8 

III. Procedural Issues and Regulatory 
Review 

A. Administrative Procedure Act 

This rule of agency procedure and 
practice is not subject the requirement 
to provide prior notice and an 
opportunity for public comment 
pursuant to authority at 5 U.S.C. 
553(b)(A). The Administrative 
Procedure Act’s exception to the notice- 
and-comment rulemaking requirement 
for rules of agency procedure and 
practice reflects Congress’s judgment 
that such rules typically do not 
significantly benefit from notice-and- 
comment procedures, and that judgment 
is particularly applicable here, where 
the agency perceives no specific need 
for notice and comment. In addition, 
DOE has concluded that seeking further 
input on this rule—beyond that which 
has already been provided through the 
submitted petitions to amend and 
comments responding to them—would 
inappropriately divert valuable agency 
resources from other rulemakings that 
Congress has directed DOE to complete 
according to certain statutory timelines. 

This rule is also not a substantive rule 
subject to a 30-day delay in effective 
date pursuant to 5 U.S.C. 553(d). 

B. Review Under Executive Orders 
12866 and 13563 

This regulatory action is not a 
‘‘significant regulatory action’’ under 
section 3(f) of Executive Order 12866. 
Accordingly, this action was not subject 
to review under that Executive Order by 
the Office of Information and Regulatory 
Affairs (‘‘OIRA’’) of the Office of 
Management and Budget (‘‘OMB’’). DOE 
has also reviewed this regulation 
pursuant to Executive Order 13563, 
issued on January 18, 2011. 76 FR 3281 
(January 21, 2011). EO 13563 is 
supplemental to and explicitly reaffirms 
the principles, structures, and 
definitions governing regulatory review 
established in Executive Order 12866. 
As a result, EO 13563 also does not 
apply to this rule. 
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C. Review Under the Regulatory 
Flexibility Act 

The Regulatory Flexibility Act (5 
U.S.C. 601, et seq.) requires preparation 
of an initial regulatory flexibility 
analysis (‘‘IRFA’’) for any rule that by 
law must be proposed for public 
comment, unless the agency certifies 
that the rule, if promulgated, will not 
have a significant economic impact on 
a substantial number of small entities. 
Because this rule is not subject to the 
requirement to provide prior notice and 
an opportunity for public comment, it is 
not subject to the analytical 
requirements of the Regulatory 
Flexibility Act. 

D. Review Under the Paperwork 
Reduction Act 

This rule does not contain a collection 
of information for purposes of the 
Paperwork Reduction Act. 

E. Review Under the National 
Environmental Policy Act of 1969 

DOE has determined that this rule 
falls into a class of actions that are 
categorically excluded from review 
under the National Environmental 
Policy Act of 1969 (42 U.S.C. 4321 et 
seq.) and DOE’s implementing 
regulations at 10 CFR part 1021. 
Specifically, this rule is strictly 
procedural and is covered by the 
Categorical Exclusion in 10 CFR part 
1021, subpart D, paragraph A6. 
Accordingly, neither an environmental 
assessment nor an environmental 
impact statement is required. 

F. Review Under Executive Order 13132 
Executive Order 13132, ‘‘Federalism,’’ 

64 FR 43255 (August 10, 1999), imposes 
certain requirements on Federal 
agencies formulating and implementing 
policies or regulations that preempt 
State law or that have Federalism 
implications. The Executive Order 
requires agencies to examine the 
constitutional and statutory authority 
supporting any action that would limit 
the policymaking discretion of the 
States and to carefully assess the 
necessity for such actions. The 
Executive Order also requires agencies 
to have an accountable process to 
ensure meaningful and timely input by 
State and local officials in the 
development of regulatory policies that 
have Federalism implications. On 
March 14, 2000, DOE published a 
statement of policy describing the 
intergovernmental consultation process 
it will follow in the development of 
such regulations. 65 FR 13735. DOE 
examined this final rule and determined 
that it will not have a substantial direct 
effect on the States, on the relationship 

between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. EPCA 
governs and prescribes Federal 
preemption of State regulations as to 
energy conservation for the equipment 
that are the subject of this final rule. 
States can petition DOE for exemption 
from such preemption to the extent, and 
based on criteria, set forth in EPCA. (42 
U.S.C. 6297(d)) No further action is 
required by Executive Order 13132. 

G. Review Under Executive Order 12988 
With respect to the review of existing 

regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12988, ‘‘Civil Justice 
Reform,’’ imposes on Federal agencies 
the general duty to adhere to the 
following requirements: (1) Eliminate 
drafting errors and ambiguity; (2) write 
regulations to minimize litigation; and 
(3) provide a clear legal standard for 
affected conduct rather than a general 
standard and promote simplification 
and burden reduction. 61 FR 4729 
(February 7, 1996). Section 3(b) of 
Executive Order 12988 specifically 
requires that Executive agencies make 
every reasonable effort to ensure that the 
regulation: (1) Clearly specifies the 
preemptive effect, if any; (2) clearly 
specifies any effect on existing Federal 
law or regulation; (3) provides a clear 
legal standard for affected conduct 
while promoting simplification and 
burden reduction; (4) specifies the 
retroactive effect, if any; (5) adequately 
defines key terms; and (6) addresses 
other important issues affecting clarity 
and general draftsmanship under any 
guidelines issued by the Attorney 
General. Section 3(c) of Executive Order 
12988 requires Executive agencies to 
review regulations in light of applicable 
standards in section 3(a) and section 
3(b) to determine whether they are met 
or it is unreasonable to meet one or 
more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, this rule 
meets the relevant standards of 
Executive Order 12988. 

H. Review Under the Unfunded 
Mandates Reform Act of 1995 

Title II of the Unfunded Mandates 
Reform Act of 1995 (‘‘UMRA’’) requires 
each Federal agency to assess the effects 
of Federal regulatory actions on State, 
local, and Tribal governments and the 
private sector. Public Law 104–4, sec. 
201 (codified at 2 U.S.C. 1531). For a 
regulatory action resulting in a rule that 
may cause the expenditure by State, 
local, and Tribal governments, in the 
aggregate, or by the private sector of 

$100 million or more in any one year 
(adjusted annually for inflation), section 
202 of UMRA requires a Federal agency 
to publish a written statement that 
estimates the resulting costs, benefits, 
and other effects on the national 
economy. (2 U.S.C. 1532(a), (b)) The 
UMRA also requires a Federal agency to 
develop an effective process to permit 
timely input by elected officers of State, 
local, and Tribal governments on a 
proposed ‘‘significant intergovernmental 
mandate,’’ and requires an agency plan 
for giving notice and opportunity for 
timely input to potentially affected 
small governments before establishing 
any requirements that might 
significantly or uniquely affect small 
governments. On March 18, 1997, DOE 
published a statement of policy on its 
process for intergovernmental 
consultation under UMRA. 62 FR 
12820; also available at http://
energy.gov/gc/office-general-counsel. 
DOE examined this final rule according 
to UMRA and its statement of policy 
and determined that the rule contains 
neither an intergovernmental mandate, 
nor a mandate that may result in the 
expenditure of $100 million or more in 
any year, so these requirements do not 
apply 

I. Review Under the Treasury and 
General Government Appropriations 
Act, 1999 

Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any rule 
that may affect family well-being. This 
rule will not have any impact on the 
autonomy or integrity of the family as 
an institution. Accordingly, DOE has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

J. Review Under Executive Order 12630 
DOE has determined, under Executive 

Order 12630, ‘‘Governmental Actions 
and Interference with Constitutionally 
Protected Property Rights,’’ 53 FR 8859 
(March 18, 1988), that this regulation 
would not result in any takings that 
might require compensation under the 
Fifth Amendment to the U.S. 
Constitution. 

K. Review Under the Treasury and 
General Government Appropriations 
Act, 2001 

Section 515 of the Treasury and 
General Government Appropriations 
Act, 2001 (44 U.S.C. 3516, note) 
provides for Federal agencies to review 
most disseminations of information to 
the public under guidelines established 
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by each agency pursuant to general 
guidelines issued by OMB. OMB’s 
guidelines were published at 67 FR 
8452 (February 22, 2002), and DOE’s 
guidelines were published at 67 FR 
62446 (October 7, 2002). DOE has 
reviewed this final rule under the OMB 
and DOE guidelines and has concluded 
that it is consistent with applicable 
policies in those guidelines. 

L. Review Under Executive Order 13211 

Executive Order 13211, ‘‘Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ 66 FR 28355 (May 
22, 2001), requires Federal agencies to 
prepare and submit to OIRA at OMB, a 
Statement of Energy Effects for any 
significant energy action. A ‘‘significant 
energy action’’ is defined as any action 
by an agency that promulgated or is 
expected to lead to promulgation of a 
final rule, and that: (1) Is a significant 
regulatory action under Executive Order 
12866, or any successor order; and (2) 
is likely to have a significant adverse 
effect on the supply, distribution, or use 
of energy; or (3) is designated by the 
Administrator of OIRA as a significant 
energy action. For any significant energy 
action, the agency must give a detailed 
statement of any adverse effects on 
energy supply, distribution, or use if the 
regulation is implemented, and of 
reasonable alternatives to the action and 
their expected benefits on energy 
supply, distribution, and use. 

This final rule is not a significant 
energy action because the ability to 
correct regulations will not, in itself, 
have a significant adverse effect on the 
supply, distribution, or use of energy. 
Moreover, it would not have a 
significant adverse effect on the supply, 
distribution, or use of energy, nor has it 
been designated as a significant energy 
action by the Administrator of OIRA. 
Therefore, it is not a significant energy 
action, and, accordingly, DOE has not 
prepared a Statement of Energy Effects. 

M. Congressional Notification 

As required by 5 U.S.C. 801, DOE will 
report to Congress on the promulgation 
of this rule before its effective date. The 
report will state that it has been 
determined that the rule is not a ‘‘major 
rule’’ as defined by 5 U.S.C. 804(2). 

IV. Approval of the Office of the 
Secretary 

List of Subjects 

10 CFR Part 430 

Administrative practice and 
procedure, Energy conservation test 
procedures, Household appliances. 

10 CFR Part 431 

Administrative practice and 
procedure, Energy conservation test 
procedures, Commercial and industrial 
equipment. 

Issued in Washington, DC, on August 10, 
2016. 
Kathleen B. Hogan, 
Deputy Assistant Secretary for Energy 
Efficiency, Energy Efficiency and Renewable 
Energy. 

For the reasons set forth in the 
preamble, DOE amends parts 430 and 
431 of chapter II of title 10 of the Code 
of Federal Regulations as set forth 
below: 

PART 430—ENERGY CONSERVATION 
STANDARDS FOR CONSUMER 
PRODUCTS 

■ 1. The authority citation for part 430 
continues to read as follows: 

Authority: 42 U.S.C. 6291–6309; 28 U.S.C. 
2461 note. 
■ 2. Section 430.5 is revised to read as 
follows: 

§ 430.5 Error correction procedures for 
energy conservation standards rules. 

(a) Scope and purpose. The 
regulations in this section describe 
procedures through which the 
Department of Energy accepts and 
considers submissions regarding 
possible Errors in its rules under the 
Energy Policy and Conservation Act, as 
amended (42 U.S.C. 6291–6317). This 
section applies to rules establishing or 
amending energy conservation 
standards under the Act, except that this 
section does not apply to direct final 
rules issued pursuant to section 
325(p)(4) of the Act (42 U.S.C. 
6295(p)(4)). 

(b) Definitions. 
Act means the Energy Policy and 

Conservation Act of 1975, as amended 
(42 U.S.C. 6291–6317). 

Error means an aspect of the 
regulatory text of a rule that is 
inconsistent with what the Secretary 
intended regarding the rule at the time 
of posting. Examples of possible 
mistakes that might give rise to Errors 
include: 

(i) A typographical mistake that 
causes the regulatory text to differ from 
how the preamble to the rule describes 
the rule; 

(ii) A calculation mistake that causes 
the numerical value of an energy 
conservation standard to differ from 
what technical support documents 
would justify; or 

(iii) A numbering mistake that causes 
a cross-reference to lead to the wrong 
text. 

Rule means a rule establishing or 
amending an energy conservation 
standard under the Act. 

Secretary means the Secretary of 
Energy or an official with delegated 
authority to perform a function of the 
Secretary of Energy under this section. 

(c) Posting of rules. (1) The Secretary 
will cause a rule under the Act to be 
posted on a publicly-accessible Web 
site. 

(2) The Secretary will not submit a 
rule for publication in the Federal 
Register during 45 calendar days after 
posting the rule pursuant to paragraph 
(c)(1) of this section. 

(3) Each rule posted pursuant to 
paragraph (c)(1) of this section shall 
bear the following disclaimer: 

NOTICE: The text of this rule is subject to 
correction based on the identification of 
errors as defined in 10 CFR 430.5 before 
publication in the Federal Register. Readers 
are requested to notify the United States 
Department of Energy, by email at [EMAIL 
ADDRESS PROVIDED IN POSTED NOTICE], 
of any typographical or other errors, as 
described in such regulations, by no later 
than midnight on [DATE 45 CALENDAR 
DAYS AFTER DATE OF POSTING OF THE 
DOCUMENT ON THE DEPARTMENT’S 
WEBSITE], in order that DOE may make any 
necessary corrections in the regulatory text 
submitted to the Office of the Federal 
Register for publication. 

(d) Request for correction. (1) A 
person identifying an Error in a rule 
subject to this section may request that 
the Secretary correct the Error. Such a 
request must be submitted within 45 
calendar days of the posting of the rule 
pursuant to paragraph (c)(1) of this 
section. 

(2)(i) A request under this section 
must identify an Error with 
particularity. The request must state 
what text is claimed to be erroneous. 
The request must also provide text that 
the requester argues would be a correct 
substitute. If a requester is unable to 
identify a correct substitute, the 
requester may submit a request that 
states that the requester is unable to 
determine what text would be correct 
and explains why the requester is 
unable to do so. The request must also 
substantiate the claimed Error by citing 
evidence from the existing record of the 
rulemaking that the text of the rule as 
issued is inconsistent with what the 
Secretary intended the text to be. 

(ii) A person’s disagreement with a 
policy choice that the Secretary has 
made will not, on its own, constitute a 
valid basis for a request under this 
section. 

(3) The evidence to substantiate a 
request (or evidence of the Error itself) 
must be in the record of the rulemaking 
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at the time of the rule’s posting, which 
may include the preamble 
accompanying the rule. The Secretary 
will not consider new evidence 
submitted in connection with a request. 

(4) A request under this section must 
be filed in electronic format by email to 
the address that the rule designates for 
correction requests. Should filing by 
email not be feasible, the requester 
should contact the program point of 
contact designated in the rule regarding 
an appropriate alternative means of 
filing a request. 

(5) A request that does not comply 
with the requirements of this section 
will not be considered. 

(e) Correction of rules. The Secretary 
may respond to a request for correction 
under paragraph (d) of this section or 
address an Error discovered on the 
Secretary’s own initiative by submitting 
to the Office of the Federal Register 
either a corrected rule or the rule as 
previously posted. 

(f) Publication in the Federal 
Register. (1) If, after receiving one or 
more properly filed requests for 
correction, the Secretary decides not to 
undertake any corrections, the Secretary 
will submit the rule for publication to 
the Office of the Federal Register as it 
was posted pursuant to paragraph (c)(1) 
of this section. 

(2) If the Secretary receives no 
properly filed requests after posting a 
rule and identifies no Errors on the 
Secretary’s own initiative, the Secretary 
will in due course submit the rule, as it 
was posted pursuant to paragraph (c)(1) 
of this section, to the Office of the 
Federal Register for publication. This 
will occur after the period prescribed by 
paragraph (c)(2) of this section has 
elapsed. 

(3) If the Secretary receives a properly 
filed request after posting a rule 
pursuant to (c)(1) and determines that a 
correction is necessary, the Secretary 
will, absent extenuating circumstances, 
submit a corrected rule for publication 
in the Federal Register within 30 days 
after the period prescribed by paragraph 
(c)(2) of this section has elapsed. 

(4) Consistent with the Act, 
compliance with an energy conservation 
standard will be required upon the 
specified compliance date as published 
in the relevant rule in the Federal 
Register. 

(5) Consistent with the Administrative 
Procedure Act, and other applicable 
law, the Secretary will ordinarily 
designate an effective date for a rule 
under this section that is no less than 30 
days after the publication of the rule in 
the Federal Register. 

(6) When the Secretary submits a rule 
for publication, the Secretary will make 

publicly available a written statement 
indicating how any properly filed 
requests for correction were handled. 

(g) Alteration of standards. Until an 
energy conservation standard has been 
published in the Federal Register, the 
Secretary may correct such standard, 
consistent with the Administrative 
Procedure Act. 

(h) Judicial review. For determining 
the prematurity, timeliness, or lateness 
of a petition for judicial review pursuant 
to section 336(b) of the Act (42 U.S.C. 
6306), a rule is considered ‘‘prescribed’’ 
on the date when the rule is published 
in the Federal Register. 

PART 431—ENERGY EFFICIENCY 
PROGRAM FOR CERTAIN 
COMMERCIAL AND INDUSTRIAL 
EQUIPMENT 

■ 3. The authority citation for part 431 
continues to read as follows: 

Authority: 42 U.S.C. 6291–6317. 
■ 4. Section 431.3 is revised to read as 
follows: 

§ 431.3 Error Correction procedure for 
energy conservation standards rules. 

Requests for error corrections 
pertaining to an energy conservation 
standard rule for commercial or 
industrial equipment shall follow those 
procedures and provisions detailed in 
10 CFR 430.5 of this chapter. 
[FR Doc. 2016–19968 Filed 8–23–16; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 25 

[Docket No. FAA–2015–5391; Special 
Conditions No. 25–630–SC] 

Special Conditions: The Boeing 
Company, Boeing Model 767–2C 
Airplane; Non-Rechargeable Lithium 
Battery Installations 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final special conditions. 

SUMMARY: These special conditions are 
issued for the Boeing Model 767–2C 
airplane. This airplane will have a novel 
or unusual design feature when 
compared to the state of technology 
envisioned in the airworthiness 
standards for transport-category 
airplanes. This design feature is 
associated with non-rechargeable 
lithium battery installations. The 
applicable airworthiness regulations do 
not contain adequate or appropriate 

safety standards for this design feature. 
These special conditions contain the 
additional safety standards that the 
Administrator considers necessary to 
establish a level of safety equivalent to 
that established by the existing 
airworthiness standards. 
DATES: Effective April 22, 2017. 
FOR FURTHER INFORMATION CONTACT: 
Nazih Khaouly, Airplane and Flight 
Crew Interface Branch, ANM–111, 
Transport Airplane Directorate, Aircraft 
Certification Service, 1601 Lind Avenue 
SW., Renton, Washington 98057–3356; 
telephone 425–227–2432; facsimile 
425–227–1149. 
SUPPLEMENTARY INFORMATION: 

Future Requests for Installation of Non- 
Rechargeable Lithium Batteries 

The FAA anticipates that non- 
rechargeable lithium batteries will be 
installed in other makes and models of 
airplanes. We have determined to 
require special conditions for all 
applications requesting non- 
rechargeable lithium battery 
installations, except the installations 
excluded in the Applicability section, 
until the airworthiness requirements 
can be revised to address this issue. 
Applying special conditions to these 
installations across the range of all 
transport-airplane makes and models 
ensures regulatory consistency among 
applicants. 

The FAA issued special conditions 
no. 25–612–SC to Gulfstream Aerospace 
Corporation for their GVI airplane. 
Those are the first special conditions the 
FAA issued for non-rechargeable 
lithium battery installations. We 
explained in that document our 
determination to make those special 
conditions effective one year after 
publication of those special conditions 
in the Federal Register, and our 
intention for other special conditions for 
other makes and models to be effective 
on this same date or 30 days after their 
publication, whichever is later. 

Background 

On January 18, 2010, The Boeing 
Company (Boeing) applied for an 
amendment to type certificate no. 
A1NM to include a new Model 767–2C 
airplane. The Model 767–2C airplane is 
a twin-engine, transport-category 
freighter derivative of the Model 767– 
200 airplane currently approved under 
type certificate no. A1NM. This freighter 
has a maximum takeoff weight of 
415,000 pounds and can be configured 
to carry up to 11 supernumeraries. 

The Model 767–2C airplane 
incorporates provisions to support 
subsequent supplemental type 
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95TH CONGRESS HOUSE OF REPRESENTATIVES N. R ORT2d Session I No. 95-1751

NATIONAL ENERGY CONSERVATION POLICY ACT

OCTOBER 10, 197S.-Ordered to be printed

Mr. STAGGERS, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany H.R. 5037]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the amendment numbered
(3) of the Senate to the bill (H.R. 5037) entitled "An act for the relief
of Jack R. Misner", having met, after full and free conference, have
agreed to recommend and do recommend to their respective Houses
as follows:

That the Senate recede from its disagreement to the amendment of
the House to the amendment of the Senate numbered (3) and agree
to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the House amend-
ment insert the following:

TITLE I-GENERAL PROVISIONS

SEC. 101. SHORT TITLE AND TABLE OF CONTENTS.

(a) SHORT TITLE.-This Act may be cited as the "National Energy
Conservation Policy Act".

(b) T2ABL OF CONTENTS.-

TITLE I-GEN ERAL PROVISIONS

See. 101. Short title and table of contents.
Sec. 102. Findings and statement of purposes.

TITLE If-RESIDENTIAL ENERGY CONSERVATION

PART 1-UTILITY PROGRAM
See. 210. Definitions.
Sec. 211. Coverage.
See. 212. Rules of Secretary for submission and approval of plans.
See. 213. Requirements for State residential energy conservation plans for

regulated utilities.

'34-525
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the conferees encourage the DOE to prescribe the standards by July 1,
1980. Nevertheless, it is possible that for a period of time, State stand-
ards could become effective until the Federal standards are prescribed.
The conference agreement, however, permits manufacturers to petition
the Secretary of DOE for a rule preempting these standards pending
the prescription of a Federal standard. In determining whether a
State standard would unduly burden interstate commerce and
whether there is a significant State or local interest to justify the
standard, the conferees expect the Secretary to weigh heavily the fact
that the State standard will soon be preempted by the prescription of
a Federal standard.

States and manufacturers continue to have the right to petition the
Secretary to be exempted from preemption, or to preempt a State
standard, as the case may be. However, the conferees modified the bur-
den of proof under current law for a petitioner who is a State. The use
of the words "except that the Secretary may not prescribe such rule
if he finds that such State regulation would unduly burden interstate
commerce" is intended to require the Secretary to determine the extent
to which the State regulation would unduly burden interstate coi-
merce. It is not the intent of the conferees for a petitioning State to be
required to attempt to prove a negative prediction, i.e., that the State
regulation would not impose an undue burden on interstate commerce.

Under subsection 424(b), preemption would apply to both a State
standard and any "other" requirement respecting the energy efficiency
of any product. Thus establishment of a Federal standard, for
example, with respect to the energy efficiency of gas ranges would
automatically preempt both State efficiency standards affecting such
ranges and any other State requirements affecting gas range energy
efficiency such as a State prohibition on gas pilot lights.
Section 405. Technical and conforming amendments

Appliance labeling
Both the I-ouse and Senate bills permitted the Federal Trade Com-

mission to require instructions for the maintenance, use, or repair of
an appliance to appear on its label. The conference substitute retains
this provision.

Information
The conference substitute is a combination of the House and Senate

provisions. The Secretary of Energy is authorized to use whatever au-
thorities are available to him under any law to require any manufac-
turer of a covered product to submit information concerning the ener-
gy efficiency of his covered product and the economic impact of any
proposed energy efficiency standard, if such information may be nec-
essary to establish standards or verify compliance. Section 11(d) of
the Energy Supply and Environmental Coordination Act of 1974
applies to this information.

Citizen suits
The conference substitute adopts the House provision amending

the citizen suit provision in EPCA to permit citizen suits against
manufacturers or private labelers for violations of energy efficiency
standards, and against the Department of Energy for failure to per-
form any nondiscretionary duty concerning the establishment or en-
forcement of energy efficiency standards.
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