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Introduction
The Massachusetts Department of Environmental Protection ("DEP") and the
Executive Office of Energy and Environmental Affairs ("EEA") (collectively, "the Agencies")
promulgated regulations — the "7.74 Rules" — limiting emissions of carbon dioxide ("CO2")
from electric generation facilities in Massachusetts. 310 CMR 7.74. In doing so, the Agencies
ignored provisions of the Global Warming Solutions Act (the "GWSA"), Chapter 298 of the
Acts of 2008; G.L. c. 21N, that required electric generating units, which operate in a regional
market, to be regulated differently from other sources of greenhouse gases ("GHG"). When
the Agencies promulgated regulations that ignored the plain language of the statute, they acted
beyond their statutory authority. The regulations are ultra vires and should be voided by this
Court.

The regulations are not just beyond the Agencies' authority. They would have the
perverse impact of causing an increase in statewide greenhouse gas emissions as defined in
the GWSA. The rulemaking docket compiled by the Agencies for the 7.74 Rules demonstrates
— without contradiction — that the rules will increase statewide GHG emissions. To
promulgate regulations pursuant to the Global Warming Solutions Act that would make global
warming worse is the definition of irrationality.
The only real defense of the 7.74 Rules that the Agencies can muster is that the rules
won't increase emissions, because they won't do anything at all. That a rule is useless does
not provide a rational basis for its promulgation.
Finally, the regulations purport to establish mass-based limits on emissions of GHG
from electric generation facilities that would be effective through 2050, notwithstanding that
the GWSA provides that mass-based emissions limit regulations "shall expire on December
31, 2020." 2008 Mass. Acts c. 298, § 16. Here too, the Agencies may not ignore the plain
language of the GWSA. Even if the regulations were otherwise valid, the Agencies may not
avoid the sunset provision; this Court should void any attempt to enforce the 7.74 Rules after
December 31, 2020.
Background

The Regional Electricity Market
The market for electric power is regional in nature. Until the promulgation of the 7.74
Rules, regulation of CO2 emissions from electric generation facilities was also implemented on
a regional basis. Since 2008, Massachusetts has participated in the Regional Greenhouse Gas
Initiative ("RGGI") with other Northeast states, now including Connecticut, Delaware, Maine,
Maryland, New Hampshire, New York, Rhode Island, and Vermont. AR 2045-46. RGGI is
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the nation's first mandatory, market-based program to reduce CO2 emissions. Id.
Participating states have established a regional cap on CO2 emissions from the power sector
and require power plants to possess a tradeable CO2 allowance for each ton of CO2 they emit.
Id. RGGI reduces CO2 emissions by establishing a regional cap on the amount of CO2 that
power plants may emit through the issuance of a limited number of tradeable CO2 allowances.
Id. The cap is the total number of CO2 allowances issued by participating states, and
establishes a regional budget for CO2 emissions from the power sector. Id.
Electricity generators, such as NEPGA's member companies, may obtain CO2
allowances at quarterly CO2 allowance auctions or in the secondary market. Id. This approach
allows market forces to determine the most economic means of reducing emissions and creates
the market certainty needed to drive long-term investments in clean energy. Id. Indeed, the
RGGI program has created the infrastructure for a market-based approach to regulating CO2
emissions, with strong market oversight. Id.
ISO New England ("ISO") is the independent, non-profit corporation, responsible for
the operation of the region's wholesale electricity markets. AR 2370. Specifically, ISO
oversees and administers the various regional wholesale electricity markets and market
products including the Day-Ahead Energy Market, the Real-Time Energy Market and the
Forward Capacity Market. AR 0567. These markets work together to ensure the constant
availability of electricity from the bulk power grid for the region's electricity consumers.
The Global Warming Solutions Act
Massachusetts enacted the GWSA in 2008, aiming to reduce greenhouse gas emissions.
The purpose of the GWSA is to regulate and reduce "statewide greenhouse gas emissions,"
defined as the:
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total annual emissions of greenhouse gases in the commonwealth, including all
emissions of Rreenhouse gases from the generation of electricity delivered to
and consumed in the commonwealth, accounting for transmission and
distribution line losses, whether the electricity is generated in the commonwealth
or imported; provided, however, that statewide greenhouse gas emissions shall be
expressed in tons of carbon dioxide equivalents.
G.L. c. 21N, § 2 (emphasis added). The GWSA aims to incrementally reduce emissions by
established benchmarks on certain dates. G.L. c. 21N, § 3(b). To ensure that the
Commonwealth remains on track to meet the emission reduction goal for 2050, the GWSA
also includes timelines for achieving specified benchmarks in greenhouse gas reductions in
2020, 2030 and 2040. Id.
Section 3(c) of the GWSA requires the Agencies to regulate the electric sector in a
particular manner. G.L. c. 21N, § 3(c). The GWSA requires DEP to establish emissions
levels and limits associated with the electric sector, in consultation with the Department of
Energy Resources, "based on consumption and purchases of electricity from the regional
electric 2rid, taking into account the regional greenhouse as initiative and the renewable
p_ortfolio standard." Id. (emphasis added).
As a separate requirement under the GWSA, DEP must promulgate regulations
establishing a desired level of declining annual aggregate emissions limits for sources or
categories of sources that emit greenhouse gas emissions. Id. at § 3(d). The Agencies'
authority to promulgate regulations under § 3(d) of the GWSA does not extend past 2020.
Section 16 of Chapter 298 of the Acts of 2008 declares that any DEP regulations promulgated
pursuant to § 3(d) "shall expire on December 31, 2020."
Kain v. Department of Environmental Protection

and Executive Order 569

On May 17, 2016, the Supreme Judicial Court of Massachusetts issued its ruling in
Kain v. Department of Environmental Protection, 474 Mass. 278 (2016). The SJC concluded
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that existing regulatory programs, including RGGI, did not satisfy the requirements of § 3(d),
and therefore mandated that DEP promulgate new greenhouse gas regulations. Id. at 292-93.
Specifically, the SJC concluded that the GWSA required DEP to:
promulgate regulations that address multiple sources or categories of sources of
emissions, impose a limit on emissions that may be released, limit the aggregate
emissions released from each group of regulated sources or categories of sources,
set emissions limits for each year, and set limits that decline on an annual basis.
Id. Notably, nothing in Kain required DEP to promulgate regulations under §3(d) that
would apply to the electric generation sector.
On September 16, 2016, Governor Baker issued Executive Order 569: Establishing an
Integrated Climate Change Strategy for the Commonwealth (the "Order"). AR 0351. The
Order recognized the SJC's decision in Kain which mandated that DEP promulgate regulations
"that establish volumetric limits on multiple greenhouse gas emissions sources, expressed in
carbon dioxide equivalents, and that such limits must decline on an annual basis." AR 0352.
Section 2 of the Order required DEP to promulgate regulations that satisfy § 3(d) of the
GWSA by August 11, 2017. AR 0353. It further commanded that, in order to ensure that
DEP promulgates the regulations on schedule, DEP shall "consider limits on emissions from,
among other sources or categories of sources, the following: (i) leaks from the natural gas
distribution system; (ii) new, expanded, or renewed emissions permits or approvals; (iii) the
transportation sector or subsets of the transportation sector, including the Commonwealth's
vehicle fleet; and (iv) gas insulated switchgear." Id. The Order did not direct DEP to consider
emissions from the electric sector. Id.
DEP's Proposed Regulations and Public Comment
On December 16, 2016, DEP issued a Background Document on Proposed New and
Amended Regulations ("Background Document"), including the 7.74 Rules. AR 2131. The
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Background Document explained that DEP was proposing the regulations under the authority
of § 3(d) to achieve the goals of the GWSA, and also proposing, pursuant to other statutory
authority, including § 3(c) of the GWSA, other regulations needed to work with the proposed §
3(d) regulations to achieve the 2020 and 2050 emissions goals. AR 2137. However, DEP
specifically cited only § 3(d) of the GWSA, and not § 3(c), as part of its statutory authority for
the 7.74 Rules. AR 2164. It further explained that the proposed 7.74 Rules would "[e]stablish
a mass-based, annually declining limit on the GHG emissions from power plants in
Massachusetts, ensuring reductions associated with the current electricity sector policies in the
2020 [Clean Energy and Climate Plan] Update will occur in Massachusetts." AR 2142.
Pursuant to G.L. c. 30A, DEP accepted public comments on the proposed new and amended
regulations.
On February 20, 2017, ISO commented on the 7.74 Rules. AR 2368-405. ISO
conducted an assessment of the 7.74 Rules' impact on regional generation, emissions and
wholesale electricity costs in an attempt to identify the potential impact of the proposed 7.74
Rules on regional and statewide greenhouse gas emissions. AR 2368, 2371. As part of that
analysis, ISO performed modeling of the impact of the 7.74 Rules on statewide greenhouse gas
emissions. ISO's modeling demonstrated that under the proposed regulation, generators in the
region would maintain reliable electricity service by shifting electricity production from power
plants in Massachusetts to other states. AR 2368, 2379, 2390-91. ISO's modeling also
demonstrated that, when this shift occurred, relatively efficient clean burning facilities in
Massachusetts would operate less, and relatively inefficient and less clean resources in other
states would operate more. AR 2371-72, 2379, 2390-91. As a result, when additional
emissions associated with the incremental non-Massachusetts generation are included in
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"statewide greenhouse gas emissions," as required by the GWSA, statewide greenhouse gas
emissions actually increase as a result of the proposed regulation. Id.
Plaintiff New England Power Generators Association ("NEPGA") also commented on
the proposed 7.74 Rules. AR 2944-2963. NEPGA, citing ISO's modeling and predicted
impacts of the 7.74 Rules, criticized DEP for failing to consider the relevant metric in the
GWSA, that being, "statewide greenhouse gas emissions." AR 2950-51. As NEPGA stated:
[a] basic understanding of the New England electricity market leads to the
conclusion that one should expect the proposed rule to lead to an increase, not a
decrease in Statewide greenhouse gas emissions.... And because 'Statewide
greenhouse gas emissions' is defined to include such out-of-state emissions
resulting from generation consumed in Massachusetts, the rule will hinder the
attainment of the [GWSA's] goal, rather than advance it.
AR 2951. It is important for this Court to understand the simple logic behind this conclusion.
See AR 2951. The ISO rules — and the efficient markets that they engender — "ensure[] that
the lowest-cost plants run first, and those plants are generally the most efficient, lowestemitting plants." Id. If more efficient plants in Massachusetts are artificially constrained from
operating, it is not just possible that less efficient plants outside Massachusetts will take up the
slack. Id. It is inevitable that less efficient plants outside Massachusetts will take up the
slack. Id. And, because those less efficient plants outside Massachusetts will be delivering
power to Massachusetts, those less efficient plants will be causing more "statewide greenhouse
gas emissions" than the Massachusetts plants would cause were they allowed to operate
without the caps imposed by the 7.74 Rules. Id.
NEPGA also remarked that nothing in the Background Document provided any
indication that DEP even attempted to ascertain the impact of the 7.74 Rules on statewide
greenhouse gas emissions, and that the Background Document "provide[d] no basis on which
one could reasonably conclude that the 7.74 Rules would decrease — or increase — or leave
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unchanged — Statewide greenhouse gas emissions." AR 2952. Finally, NEPGA asserted that
ISO's modeling of the 7.74 Rules may have been too conservative in its underlying
assumptions and that a more realistic per ton price for CO2 allowances would result in even
greater increases to statewide greenhouse gas emissions. AR 2951 n.6.
Plaintiff GenOn Energy, Inc. (through its parent company NRG Energy, Inc. ("NRG"))
and NEPGA member company Dynegy Inc. ("Dynegy") also provided comments on the
proposed 7.74 Rules. AR 2976-87, 2805-2821. NRG and Dynegy echoed ISO's and
NEPGA's conclusions about the expected impact of the proposed 7.74 Rules, namely, that the
rules will cause an increase in "statewide greenhouse gas emissions" in direct contravention of
the purpose of the GWSA. AR 2977-80, 2809-13, 2816-2820. NRG also shared in NEPGA's
conclusion that the ISO's modeling likely underestimated the extent to which the proposed
7.74 Rules would bind and shift efficient in-state production to less efficient and higheremitting resources out of state. AR 2980.
NEPGA, NRG and Dynegy also disputed DEP's authority to regulate the electric sector
under § 3(d) of the GWSA, primarily relying on the Supreme Judicial Court's decision in
Kain. AR 2809-10, 2896-97, 2954-57. Each entity argued that DEP was not authorized to
regulate the electric sector under § 3(d) because § 3(c) of the GWSA specifically concerns the
electric sector, and acknowledges the regional character of the electric grid. Id.
The Agencies' Final Regulations and Response to Comment

On August 11, 2017, the Agencies promulgated the final 7.74 Rules. AR 3347-57.
The final Rules were unchanged from the proposed 7.74 Rules in imposing a mass-based,
annually declining limit on greenhouse gas emissions from power plants in Massachusetts.
AR 3348-49. The total aggregate CO2 emissions limit in the final 7.74 Rules is set to decline
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by 223,876 metric tons each year, which is equivalent to 2.5% of the 2018 aggregate CO2
emissions limit, until it reaches 1,791,019 metric tons of CO2 in 2050. 1 Id.
In promulgating the final 7.74 Rules, the Agencies issued a Response to Comment
document ("Response to Comment"). AR 3142-94. The Response to Comment
acknowledged that several commenters modeled the potential impacts of the 7.74 Rules, and
specifically referenced quantitative modeling conducted by ISO, NRG and Dynegy which
showed that limiting emissions from electricity generating units in Massachusetts could
increase emissions in surrounding states and regionally. AR 3171. The Response to Comment
also acknowledged ISO's conclusion that "regional emissions increases were observed when
impacts of [the 7.74 Rules] were isolated from other policies using an allowance price" and
that mandated emissions reductions from affected generators in Massachusetts would be
"offset by increases in emissions from other states (i.e., cause 'leakage')." AR 3172.
The Response to Comment dismissed commenters' concerns that the 7.74 Rules would
cause increased statewide greenhouse gas emissions, stating that "the commenters' models do
not appear to have been designed to determine whether the magnitude of any impacts would be
significant enough to require changes to [the 7.74 Rules]", AR 3173, and that commenters did
not address the broader purpose of the 7.74 rules which is to ensure an outcome that will
largely be driven by other policies, but not independently reduce emissions. Id.; AR 3176-78.
In turn, the Response to Comment explained that it was only appropriate for the Agencies to
"analyze [the 7.74 Rules'] effect in combination with other policies that will reduce emissions,
not in isolation." AR 3177. DEP did not attempt to explain why the 7.74 Rules could only be

DEP did promulgate some technical corrections to the original rule on December 29, 2017, fixing some errors in
the allocation to individual generators. 1355 Mass. Reg. 393-96 (Dec. 29, 2017).
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analyzed in conjunction with other rules. AR 3142-94. Nothing in the Response to Comment
even suggests that Clean Energy Standard ("CES"), 310 CMR 7.75, would function less
effectively in the absence of the 7.74 Rules. Id. DEP's assertion that the impacts of the 7.74
Rules have to be assessed in combination with its other rules is the purest form of unsupported
ipse dixit. See id.
By their own admission, the Agencies "did not attempt to replicate commenters'
analyses of the impact of implementing the [the 7.74 Rules] without 310 CMR 7.75 [the
CES]." AR 3178. The Response to Comment includes a document entitled "Analysis of
Massachusetts Electricity Sector Regulations" ("Synapse Analysis"). AR 3195-3264. The
Synapse Analysis purports to demonstrate the combined impact of the two new electric
generation sector regulations ;vol./auk tokellter, but did not demonstrate the individual,
incremental impact of either regulation on its own. AR 3199-202, 3209-12, 3214-25.
Finally, the Response to Comment replied to assertions that the Agencies had no legal
basis to promulgate the 7.74 Rules and that the predicted increases in statewide greenhouse gas
emissions rendered the rules arbitrary and capricious. AR 3190-94. With respect to their
authority to promulgate the 7.74 Rules, the Agencies cited DEP's mandate to establish a
statewide comprehensive air quality program, G.L. c. 21A, §§ 2 and 8, and the Massachusetts
Clean Air Act at G.L. c. 111, §§ 142A et seq., in addition to the GWSA and asserted that DEP
proposed the 7.74 Rules pursuant to "all of this statutory authority." AR 3190. The Agencies
did not provide any explanation as to why this general authority would trump the specific
provisions of the GWSA. AR 3190-94.
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Argument
THE 7.74 RULES ARE ILLEGAL, UNENFORCEABLE AND THEREFORE VOID.
Fundamental principles of administrative agency rulemaking require that the 7.74
Rules be authorized by the legislation cited by the Agencies as the basis for the rules. See G.L.
c. 30A, §7; Smith v. Comm'r of Transitional Assistance, 431 Mass. 638, 649 (2000) (courts
may reject a regulation "that is contrary to the plain language of the statute and its underlying
purpose"); Worcester Sand & Gravel Co. v. Bd. of Fire Prevention Regulations, 400 Mass.
464, 466 (1987) (at a minimum there must be a rational relationship between regulation and
empowering statute). Although agencies receive deference, they do not have authority to
promulgate regulations that are inconsistent with the statute or that lead to results that are
diametrically opposed to the statute's objectives. See Moot v. Dep't of Envtl. Prot., 448 Mass.
340, 346 (2007) ("The principle of according weight to an agency's discretion, however, is
'one of deference, not abdication,' and this court will not hesitate to overrule agency
interpretations of statutes or rules when those interpretations are arbitrary or unreasonable.").
Here, the plain language of the GWSA, basic logic, and the modeling that was
uncontradicted in the Record precludes the Agencies from issuing the 7.74 Rules. The
Agencies regulated beyond their authority and promulgated regulations that are irrational in
effect. See Smith, 431 Mass. at 649; Worcester Sand & Gravel Co., 400 Mass. at 466.
I. THE 7.74 RULES ARE ULTRA VIBES AND ILLEGAL BECAUSE THEY
EXCEED THE AUTHORITY GRANTED TO THE AGENCIES IN THE GWSA.
a. The Regulations are inconsistent with the plain language of § 3(c) the GWSA.
The Agencies ignored the plain and unambiguous language of the GWSA and
exceeded their authority by regulating the electric sector in a manner that facially conflicts
with the GWSA. See G.L. c. 21N, § 3. In assessing the legality of regulations, a reviewing

court must determine, using the conventional tools of statutory interpretation, whether the
Legislature has spoken unambiguously. Goldberg v. Bd. of Health, 444 Mass. 627, 632-33
(2005). If the Legislature has spoken with certainty on the topic in question, the reviewing
court must give effect to the Legislature's intent. Id. In turn, a reviewing court may reject a
regulation that "is contrary to the plain language of the statute and its underlying purpose."
Smith, 431 Mass. at 649; Mass. Hosp. Ass'n v. Dep't of Med. Sec., 412 Mass. 340, 346 (1992)
("An incorrect interpretation of a statute . . . is not entitled to deference.") quoting Kszepka's
Case, 408 Mass. 843, 847 (1990).
Here, the Legislature clearly articulated how emissions reductions should be achieved
in the electric sector. See G.L. c. 21N, § 3(c). The GWSA required DEP to establish
emissions levels and limits associated with the electric sector, in consultation with the
Department of Energy Resources, "based on consumption and purchases of electricity from the
regional electric grid, taking into account the regional greenhouse gas initiative and the
renewable portfolio standard." Id. With respect to all other sources or categories of sources of
emissions, the GWSA required DEP to "promulgate regulations establishing a desired level of
declining annual emissions limits for sources or categories of sources that emit greenhouse gas
emissions." Id. at § 3(d). In short, a plain reading of §§ 3(c) and (d) demonstrates that the
Legislature intended for DEP to treat emissions from the electric generation sector differently
than emissions from other sectors. See G.L. c. 21N, § 3.
Nevertheless, in promulgating the 7.74 Rules, the Agencies treated the electric
generation sector like any other source or category of source of emissions and failed to adhere
to the specific direction in § 3(c). See AR 3348-49. Despite express direction to the contrary,
DEP imposed an annually declining hard cap on electricity generator emissions without any
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synchronization or correlation to "consumption or purchases of electricity" from the regional
electrical grid. See id.; G.L. c. 21N, § 3(c). Where the Legislature carefully defined the
manner in which the Agencies could regulate electricity generators, the Agencies were not
entitled to rewrite the legislative determination. See Mass. Hosp. Ass'n, 412 Mass. at 345-47
("The grant of authority to [the department to] establish criteria for hospital collection
practices did not empower the department to rewrite policies respecting the over-all statutory
scheme..."). This failure to harmonize the 7.74 Rules with the plain language of the statute
renders the Agencies' rulemaking unlawful. See id. (agencies cannot ignore specific directives
of Legislature and further regulate by adoption of regulation that is repugnant to the statute);
Greater Bus. Real Estate Bd. v. Dep't of Telcomms. & Energy, 438 Mass. 197, 204 (2002)
(regulations are ultra vires if they regulate a class of persons the Legislature has not authorized
the agency to regulate).
It does not matter that DEP has authority pursuant to § 3(d) to impose annually
declining emissions limits on "sources or categories of sources of emissions." See G.L. c.
21N, § 3(d). A fundamental tenet of statutory construction requires that a statute be construed
"so that effect is given to all its provisions, so that no part will be inoperative or superfluous."
Bus. Police Patrolmen's Ass'n v. Police Dep't, 446 Mass. 46, 50 (2006). The words of the
statute "should be read as a whole to produce an internal consistency." Id. It would defy
reason to suggest that the Agencies can ignore specific statutory directives in § 3(c) in favor of
more general ones in § 3(d). See id. If § 3(d) authorized the Agencies to promulgate the 7.74
Rules, then § 3(c) is meaningless. See id. Of course, the Legislature did not intend to enact a
meaningless provision. See id. Likewise, when provisions of a particular statute are
inconsistent, courts must give effect to the more specific provision. Doe v. Atry Gen., 425
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Mass. 210, 215 (1997) (when two provisions within a statute conflict, the more specific
provision applies over the more general). Accordingly, the general language of § 3(d) must
yield to the specific language in § 3(c) on the subject of electric sector regulations. See id.
It also does not matter the Agencies collectively possess broad authority under the G.L.
c. 21A and the Massachusetts Clean Air Act. See AR 3190-91. Those statutes do indeed grant
broad authority and discretion to DEP to establish a statewide program to regulate air
contaminants and conditions of air pollution to protect public health and the environment. See
id. However, in enacting § 3(c) of the GWSA, the Legislature circumscribed that broad grant
of rulemaking authority with respect to regulation of greenhouse gas emissions from the
electric sector. See G.L. c. 21N, § 3(c). A separate, but equally fundamental, principle of
statutory construction demands that a more specific statute take priority over a more general
statute regulating the same substance. Commonwealth v. Morgan, 476 Mass. 768, 781 (2017)
(stating maxim that a more specific statute controls over one that is more general); Wing v.
Commir of Prob., 473 Mass. 368, 373-74 (2015) (same). It cannot be that the Agencies are
allowed to cloak themselves in layers of general authority to regulate the air and environment
to the practical effect of disregarding a specific directive to regulate emissions from the
electric sector in a particular fashion. See Morgan, 476 Mass. at 781; Wing, 473 Mass. at 37374. Sanctioning the Agencies' disregard of a specific directive to regulate the electric sector
differently from all other sectors would be repugnant to the Legislature's unambiguous intent.
See Goldberg, 444 Mass. at 632-33 (courts must give effect to Legislature's unambiguous
intent). Accordingly, the 7.74 Rules are facially invalid and therefore unenforceable. See
Smith, 431 Mass. at 649; Mass. Hosp. Ass'n, 412 Mass. at 341.
b. Kain v. DEP does not support the Agencies' interpretation of the GWSA.
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The Agencies' misinterpretation of the GWSA is even more glaring given the SJC's
decision in Kain, supra, at 286-87, 297-98. Kain rejected DEP' s contention that the
Commonwealth's RGGI regulations satisfied § 3(d) of the GWSA and furthermore demanded
that DEP promulgate new regulations under § 3(d). Id. However, Kain did much more than
that. Kain reflects judicial understanding of the Legislature's approach to obtaining
greenhouse gas emissions reductions, the interrelationship between § 3(c) and § 3(d) of the
GWSA, the regional nature of electricity markets, and the need to treat emissions from the
electric sector differently from other sectors and sources. Id. at 297-98 (Legislature intended
that "regulations related to the electric sector be treated differently from regulations
promulgated under § 3(d)").
In Kain, the SJC carefully reviewed the origin of the RGGI rules and how they fit within
the framework of the GWSA. The Court concluded that:
§3(c), specifically carves out a separate process by which emissions levels and
limits associated with the electric sector are established in consultation with the
secretary and the Department of Energy Resources and are to take into account
the RGGI.... By doing so, the Legislature recognized that a significant part of the
electric sector would already be subject to regulations associated with the RGGI.
The RGGI is also addressed extensively in G. L. c. 21A, §22, lending further
support to the conclusion that the Le2islature intended to treat emission
reductions associated with the electric sector differently from other reductions
in other sectors of the economv.
Kain, at 297 (emphasis added). The SJC also noted that, because RGGI is also addressed in
G.L. c. 21A, it was clear that the Legislature intended to treat emissions reductions associated
with the electric sector differently from reductions in other sectors of the economy. Id. The
Court understood that regulating the electric generation sector under § 3(d) is inconsistent with
the Legislature's decision to "carve[] out a separate process" for the regulation of the electric
generation sector.

See id. The Agencies cannot treat regulations governing the electric sector

- 15 -

differently from those promulgated under § 3(d) if, in effect, the regulations treat the electric
sector in exactly the same way as all other sources or sectors. See id. Regardless of the
purported statutory authority for the 7.74 Rules, be it § 3(c), § 3(d) or both, Kain prohibits
treating the electric sector like any other sector. See id.
Indeed, the SJC understood better than DEP the Legislature's approach to reducing
emissions from the electric sector. See id. The Legislature recognized that, with respect to the
electric generation market, it could only ensure actual reductions in electric sector GHG
emissions if the relevant metric includes out of state generation of electricity consumed in
Massachusetts. See id. The Legislature understood leakage. See id. Accordingly, the
Legislature mitigated the risk of leakage by carving out regulation of the electric sector from
other sectors of the economy in § 3(c) and demanding that any regulations take the regional
nature of the market into account. 2 See id. In essence, it constructed a regional solution to a
regional problem. See id.
In contrast, in § 3(d), the Legislature directed DEP to establish declining in-state
emissions limits for other sectors of the economy because it understood that, for those sectors,
annually declining limits on in-state emissions would actually directly translate into reductions
in statewide greenhouse gas emissions. See id. In doing so, the Legislature constructed a state
solution to a purely state problem. See id. In Kain, the SJC verified and validated these dual
thrusts of the GWSA by confirming that "regulations related to the electric sector must be
treated differently from regulations promulgated under § 3(d)."

2 DEP's claims in the Response to Comment that it has complied with § 3(c) and that the 7.74 Rules are consistent
with the regional market are baseless. The ISO comments confirm the appropriate interpretation of § 3(c) —
regulation of GHG emissions from the electric generation sector have to be part of a regional approach; state-only
regulations will necessarily fail the regional coordination test inherent in § 3(c).
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The final 7.74 Rules fly in the face of Kain. See id.; AR 3348-49. The regulations
ignore the differences between electricity markets and other sectors of the Massachusetts
economy and impose emissions reductions on in-state electricity generating facilities without
regard to the leakage that will occur if the regulations take effect.

See AR 3348-49.

In their Response to Comment, the Agencies try to avoid this conclusion through what
is effectively a sleight of hand. They avoid Kain and the plain language of §§ 3(c) and (d) by
the simple act of citing to the broad grant of authority that they have from the Legislature. See
AR 3192-93. However, any such broad grants cannot ignore the specific grant of—
limitation on — authority provided by the GWSA. See G.L. c. 21N, § 3. Kain held that, in
enacting the GWSA, the Legislature, in the separate provisions in §§ 3(c) and (d), recognized
that regional electricity markets are different from other sources of GHG emissions that are
reasonably subject to Massachusetts-only regulation. Kain, 474 Mass. at 297-98. Separate
regulation of GHG emissions from Massachusetts generators is consistent with reducing
"statewide greenhouse gas emissions." See id. DEP must treat the electric sector differentiv.

3

Id. The Agencies did not do so. 4 AR 3348-49. Accordingly, the 7.74 Rules are unlawful. See
Kain, 474 Mass. at 297-98.
c. The 7.74 Rules are arbitrary and capricious because they will increase statewide
greenhouse gas emissions.
Even if the Agencies had authority to promulgate the 7.74 Rules, the rules are still
illegal and unenforceable because they frustrate the paramount purpose of the GWSA — to
reduce "statewide greenhouse gas emissions." See G.L. c. 21N, §§ 2-4. At a minimum, the

And EEA may not avoid the dictates of the GWSA and Kain by doing under its general authority what DEP may
not do under the GWSA.
See Morgan, 476 Mass. at 781; Doe, 425 Mass. at 215.
3
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Agencies were required to promulgate regulations that would decrease, rather than increase,
statewide greenhouse gas emissions as that term is defined in the statute. See, e.g., Sierra Club
v. Comm'r of the Dep't of Envtl. Mgmt., 439 Mass. 738, 748 (2003) ("An agency decision is
arbitrary and capricious when it is lacking a rational basis."); Worcester Sand & Gravel Co.,
400 Mass. at 466 (must be at least a rational relationship between regulation and empowering
statute). Nothing could be less rational than what the Agencies did, which was to promulgate
regulations that, if they have any impact at all, will cause emissions of GHG to increase. See
Sierra Club, 439 Mass. at 748; Worcester Sand & Gravel Co., 400 Mass. at 466. Moreover, in
defending its regulations, the Agencies must now demonstrate some "conceivable basis" in the
rulemaking docket to support their conclusions regarding the impact of the 7.74 Rules. See
Arthur D. Little, Inc. v. Comm 'r of Health & Hosps. of Cambridge, 395 Mass. 535, 553
(1985); Purity Supreme, Inc. v. Att'y Gen., 380 Mass. 762, 776 (1980). The Response to
Comment fails to provide any conceivable basis for the 7.74 Rules.
The 7.74 Rules are arbitrary, capricious and unenforceable because there is — literally —
no evidence in the rulemaking docket to support the conclusion that they would decrease
statewide greenhouse gas emissions. See Sierra Club, 439 Mass. at 748; Arthur D. Little, Inc.,
395 Mass. at 553; AR 3142-94. In fact, the overwhelming evidence in the rulemaking docket
demonstrates that the 7.74 Rules will increase statewide greenhouse gas emissions, in direct
contravention of the purposes of the GWSA. See, e.g., 2368-72, 2950-52. Multiple
commenters, including ISO and Plaintiffs, highlighted and discussed the risk of "leakage" of
emissions from in-state generators to out-of-state generators producing electricity to be
consumed in Massachusetts. E.g. AR 2368-72, 2950-52, 2809-11, 2977-80. As emissions
limits on in-state generators get more stringent and those generators correspondingly produce
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less electricity, ISO will inevitably dispatch out-of-state generators to fill in the gap. Id. As a
result, higher emitting generators in neighboring states will replace their more efficient and
lower emitting Massachusetts counterparts. AR 2368-72, 2950-52.
This is — to put it mildly — a very troubling result. See G.L. c. 21A, c. 21N. The whole
purpose of the regional emissions cap and trade program is to generate the requisite levels of
electricity to ensure grid reliability while correspondingly producing the lowest amount of
greenhouse gases to achieve that result. G.L. c. 21A. The Legislature appreciated this reality
in explicitly defining "statewide greenhouse gas emissions" to include out-of-state emissions
created as a result of electricity generated for use within the state. See G.L. c. 21N, § 2. The
7.74 Rules are therefore irrational, because they erode the statutory safeguards against
unnecessary, preventable regional emissions. See Sierra Club, 439 Mass. at 748; Arthur D.
Little, Inc., 395 Mass. at 553.
If logic alone were not enough to invalidate the rules, the modeling evidence certainly
is. See Sierra Club, 439 Mass. at 748; Arthur D. Little, Inc., 395 Mass. at 553. The only
modeling of the 7.74 Rules on their own in the rulemaking docket demonstrates that the 7.74
Rules will, in fact, increase statewide greenhouse gas emissions. See AR 2368-79, 2390-91.
ISO, the organization responsible for the region's electric grid, modeled the impacts of the
7.74 Rules independent of the emissions reductions expected to be achieved by the CES — 310
CMR 7.75. AR 2371-72, 2379, 2390-91. Under a "best case scenario," ISO's modeling
demonstrated that the rules will have no effect. AR 2372.
However, if the emissions limits in the 7.74 Rules actually restrict Massachusetts
generators, the net impact of the rules will be to increase total New England emissions by
34,000-136,000 tons of CO2 per year. AR 2372, 2379. The modeling led ISO to conclude that
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la]n increase in New England emissions under a Massachusetts cap is a consistent result
across future scenarios." AR 2379. Indeed, the 7.74 Rules will increase both regional and
statewide greenhouse gas emissions, the precise result that RGGI and the GWSA are
intended to avoid. See G.L. c. 21A, c. 21N. Independent modeling conducted by NRG and
Dynegy also confirmed this conclusion. AR 2980, 2811-13.
Where the only modeling in the Record demonstrates that the 7.74 Rules, operating
independently, will increase statewide greenhouse gas emissions, the Agencies may not simply
ignore this uncontroverted evidence. See Arthur D. Little, Inc., 395 Mass. at 553 (there must
be some conceivable basis in the rulemaking record to justify regulation). And yet, this is
precisely what the Agencies did. See 3142-94. The Response to Comment acknowledged the
results of ISO's modeling, and did not even attempt to dispute it. AR 3176-78.
Rather, the Agencies retorted that the modeling submitted by commenters did "not
appear to have been designed to determine whether the magnitude of any impacts would be
significant enough to require changes to [the 7.74 Rules]." AR 3173. This response misses
the mark. See id. Commenters did not have any burden to demonstrate that the "magnitude"
of predicted emissions increases was substantial enough to send the Agencies back to the
drawing board. See id. Contrary to the Agencies' suggestion, any increases in statewide
greenhouse gas emissions resulting from implementation of the 7.74 Rules would be in
conflict with the express purposes of the GWSA and therefore irrational. See id.; G.L. c. 21N;
Sierra Club, 439 Mass. at 748. Accordingly, because the only evidence in the rulemaking
docket demonstrates that 7.74 Rules will increase statewide greenhouse gas emissions, the
rules are arbitrary and capricious. See Sierra Club, 439 Mass. at 748; Arthur D. Little, Inc.,
395 Mass. at 553.
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The Record evidence is particularly powerful because the logical argument — that
limiting operations of more efficient generators will necessarily result in more frequent
operation of less efficient generators — is consistent with the ISO modeling. See AR 2371-72,
2379, 2390-91. Logic compels the conclusion that restriction on the operations of more
efficient electricity generation plants will result in greater operations — and thus more
emissions — by less efficient plants. See id. Modeling confirms that is precisely what will
happen, with the result that net statewide greenhouse gas emissions will increase. See id.
The Agencies' characterization of the 7.74 Rules as a "backstop" to the Clean Energy
Standard does not even make sense and certainly cannot save the rules. See AR 3194. The
Agencies discounted ISO's modeling and corresponding concerns of NEPGA, NRG and
Dynegy because "the commenters did not address the broader purpose of the 7.74 rules which
is to ensure an outcome that will largely be driven by other policies, but not independently
reduce emissions." AR 3173, 3176-78. The Agencies admittedly did not attempt to replicate
commenters' analyses of the impact of implementing the 7.74 Rules without the CES. AR
3178. Rather, the Agencies commissioned the Synapse Analysis to demonstrate the emissions
impacts of the two new electricity generation sector regulations working together, not to
demonstrate the individual, incremental impact of each regulation on its own. AR 3199-202,
3209-12, 3214-25. 5 In short, there is no evidence that the "backstop" will actually work,
because the Agencies failed to model the actual "backstop" scenario. See AR 3195-264. The

'Plaintiffs do not take a position on whether the 7.74 Rules and the CES at 310 CMR 7.75 may, together, reduce
GHG emissions. However, any assertion by the Agencies to that effect is irrelevant. Whatever benefits are
provided by the CES, the Agencies have not even asserted that such benefits would not occur but for the 7.74 Rules.
Nor could they. The CES can stand on its own and its impact will be no different whether the 7.74 Rules are
implemented or not. The question is thus what impact the 7.74 Rules will have, on top of the CES. The
uncontradicted evidence in the Record is that there is no scenario under which the 7.74 Rules will result in any
decrease in statewide greenhouse gas emissions. The only evidence in the Record is that, if the 7.74 Rules have any
impact, they will cause an increase in statewide greenhouse gas emissions.
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only evidence in the record is that the "backstop" is in fact a sieve; rather than ensuring that
the Clean Energy Standard will lead to attainment of the GHG emissions reduction goals in the
GWSA, the 7.74 Rules will undermine the impact of the CES. See AR 2368, 2379, 2390-91.
Against this mountain of evidence, the best the Agencies can do is effectively to say
"no harm, no foul." See AR 3199-202, 3209-12, 3214-25. The 7.74 Rules won't actually do
anything; the CES will result in significant decreases in GHG emissions and the CES and the
7.74 Rules will, together, reduce GHG emissions. See id. 6 However, the Synapse Analysis
and the Agencies' frequent rejoinder that the 7.74 Rules are only "intended to ensure"
statewide greenhouse gas reductions driven by other policies does not provide a conceivable
basis for the rules. See Arthur D. Little, Inc., 395 Mass. at 553; AR 3199-202, 3209-12, 321425. That is because there can be no conceivable basis for regulations that, at best, will have
zero impact. See Arthur D. Little, Inc., 395 Mass. at 553; AR 3199-202, 3209-12, 3214-25;
see also AR 2729 n.23 (CLF comment that DEP identified no emissions reductions
attributable to the proposed 7.74 Rules in the Background Document). Promulgating rules that
do nothing is the hallmark of irrational agency behavior. See Sierra Club, 439 Mass. at 748;
Worcester Sand & Gravel Co., 400 Mass. at 466. It follows that, even if the 7.74 Rules do not
increase statewide greenhouse gas emissions as predicted, they remain arbitrary and
capricious. See Arthur D. Little, Inc., 395 Mass. at 553; AR 3199-202, 3209-12, 3214-25.
Unfortunately, there is substantial evidence in the Record that the 7.74 Rules will be
worse than useless; they will cause an increase in GHG emissions. See AR 2371-72, 2379,
2390-91. The result of the "Global Warming Solutions Act" cannot be the promulgation of

Whatever the benefits of the CES, those benefits do not provide a rational basis for the 7.74 Rules.
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regulations that increase statewide greenhouse gas emissions. Such an outcome defies logic,
common sense and the clear legislative mandate to reduce greenhouse gas emissions. See id.;
Sierra Club, 439 Mass. at 748.

II. THE UNAMBIGUOUS SUNSET DATE IN THE GWSA PRECLUDES THE
AGENCIES FROM IMPOSING MASS-BASED EMISSIONS LIMITS ON THE
ELECTRIC SECTOR BEYOND DECEMBER 31, 2020.
Finally, even if the Agencies had authority to impose mass-based, annually declining
emissions limits on the electric sector, that authority would terminate on December 31, 2020,
thereby invalidating any emissions limits beyond that date. See 2008 Mass. Acts c. 298, § 16.
Where the words in a statute are "clear and unambiguous," courts must give them effect as the
Legislature's expressed intent. Kain, 474 Mass. at 286; Commonwealth v. Kerns, 449 Mass.
641, 651(2007) ("where the language of a statute is plain, it must be interpreted in accordance
with the usual and natural meaning of the words"). Regulations that conflict with the
unambiguous terms of a statute exceed an agency's authority and are unlawful.

Goldberg, 444

Mass. at 632-33.
Nothing could be plainer than an expiration date. See 2008 Mass. Acts c. 298, § 16;
Kain, 474 Mass. at 286. Section 16 of Chapter 298 of the Acts of 2008 declares that any DEP
regulations promulgated pursuant to § 3(d) "shall expire on December 31, 2020." As
promulgated, the 7.74 Rules regulate electricity generator conduct 30 years beyond the
statutory expiration date. See G.L. c. 21N, § 3(d); 2008 Mass. Acts c. 298, § 16; AR 3348-49.
The Agencies simply ignored the plain language of the GWSA.

See Kain, 474 Mass. at 286-

87; Goldberg, 444 Mass. at 632-33. The Legislature did not intend for any mass-based
emissions limits — on any sector — to remain in effect beyond 2020. See G.L. c. 21N, § 3(d);
2008 Mass. Acts c. 298, § 16.
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Nor may the Agencies avoid the sunset provision by citing to the broad general
authority of the Agencies to promulgate regulations. See Morgan, 476 Mass. at 781; Doe, 425
Mass. at 215; AR 3192-93. It would be difficult to imagine a more brazen effort to ignore the
will of the Legislature than to avoid the sunset provision in § 3(d) by pretending that the
regulations are promulgated under other authority that does not contain a similar sunset
provision. See G.L. c. 21N, § 3(d); 2008 Mass. Acts c. 298, § 16. The Legislature understood
the evolving nature of GHG emissions regulation and the need to revisit GHG regulations
periodically. See, e.g., G.L. c. 21N, § 2 (requiring DEP to periodically review and update
emissions reporting requirements); § 4 (requiring EEA Secretary to update plans for achieving
GHG emissions reductions every five years). It accomplished this goal by requiring
regulations under § 3(d), but also requiring that such regulations sunset on December 31, 2020.
See 2008 Mass. Acts c. 298, § 16. The 7.74 Rules effectively write the sunset provision out of
the GWSA. See id.; G.L. c. 21N, § 3(d). The Agencies have no authority to do so. See
Morgan, 476 Mass. at 781; Doe, 425 Mass. at 215
Accordingly, the 7.74 Rules are unlawful and ultra vires because they remain in effect
beyond the GWSA's sunset date for mass-based emissions limits. See Goldberg, 444 Mass. at
632-33; Kerns, 449 Mass. at 651.
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Conclusion
For the reasons set forth above, Plaintiffs respectfully request that the Court grant their
Motion for Judgment on the Pleadings and declare the 7.74 Rules unlawful, arbitrary and
capricious and, therefore, void.
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