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INTRODUCTION 

 Pursuant to Federal Rule of Appellate Procedure 18(a) and Circuit Rule 18, 

Petitioner Sierra Club seeks an emergency stay pending review of the August 25, 

2017 Federal Energy Regulatory Commission (FERC or the Commission) Order 

issuing a Certificate of Convenience and Necessity (Order) in NEXUS Gas 

Transmission, LLC, 160 FERC ¶ 61,022 (2017), Ex. C (Order), and the October 

11, 2017 Notice to Proceed (Notice), Letter order granting request to proceed, 

Docket No. CP16-22, 20171011-3009 (Oct. 11, 2017), Ex. D (Notice), issued 

pursuant to it, authorizing NEXUS Gas Transmission, LLC (NEXUS) to 

immediately begin construction of an interstate natural gas pipeline. 

 Petitioner, a non-profit organization whose members reside near, recreate 

on, or own property in the areas that will be affected by the NEXUS Pipeline, 

seeks the stay to prevent irreparable injury to its members pending the Court’s 

review. The NEXUS Pipeline is a 257-mile natural gas pipeline that will connect 

Columbiana County, Ohio, to Ypsilanti Township, Michigan. Construction on 

NEXUS has already begun and will soon cause irreparable harm to Petitioner’s 

members. Petitioner requests a stay within nine days of this filing.1 

 

 
                                                
1 As required by Federal Rule of Appellate Procedure 18(a)(1), Petitioner moved 
for a stay of the Order before FERC on September 22, 2017. 
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 2 

ARGUMENT 

I. Petitioner Satisfies the Requirements for an Emergency Stay. 

 An emergency stay of an agency’s proceedings is warranted where a movant 

establishes that it is (1) likely to prevail on the merits, (2) likely to suffer 

irreparable harm absent a stay, (3) other parties will be unlikely to suffer 

substantial harm if the stay is granted; and (4) the public interest lies in granting 

the stay. Circuit Rule 18(a)(1). The moving party “has the burden to show that all 

four factors, taken together, weigh in favor of the [stay].” Davis v. Pension Benefit 

Guar. Corp., 571 F.3d 1288, 1292 (D.C. Cir. 2009). Petitioner satisfies those 

requirements here for the following reasons. 

A. Petitioners Demonstrate a High Likelihood of Success on the 
Merits. 
 
1. This Court has Jurisdiction Over the Petition for Review of 

the Certificate to and Issue the Stay Requested by this 
Motion. 

 
 Petitioner anticipates that FERC, as is its custom, will challenge the Court’s 

jurisdiction to hear the petition for review of the Certificate and to issue the stay 

requested by this motion on the ground that Petitioner’s Request for Rehearing of 

the Certificate remains pending before the Commission. Notwithstanding, the 

petition for review of the Certificate and this motion to stay are timely because 

Petitioner’s request for rehearing has been denied by operation of law under 

Section § 717r(a) of the Natural Gas Act (the Act). 15 U.S.C. § 717r(a).  
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 The Act requires the Commission to act on a request for rehearing within 

thirty days of its submission to prevent denial by operation of law:  

Unless the Commission acts upon the application for rehearing within 
thirty days ..., such application may be deemed to have been denied.  
 

§ 717r(a) (emphasis added). Petitioner filed a timely rehearing request to FERC’s 

Order. See Request for Rehearing, Docket No. CP16-22, 20170922-5030 (Sept. 22, 

2017), Ex. F (Request). Thirty days passed and FERC took no lawful action on the 

request. Rather, the Deputy Secretary of FERC issued an order purporting to grant 

rehearing “for the limited purposes of further consideration.” Order Granting 

Rehearing for Further Consideration, Docket No. CP16-22, 20171023-3012 (Oct. 

23, 2017), Ex. J (Tolling Order). The Deputy Secretary relied on 18 C.F.R. § 

375.302(v) to issue the tolling Order, (these FERC orders have come to be known 

as “tolling orders”). That regulation purports to delegate to FERC’s Secretary 

authorization to toll requests for rehearing. Id. FERC, however, has not and may 

not delegate such authority to the Secretary. Additionally, FERC does not have the 

statutory authority to issue tolling orders. 

 Although FERC believes otherwise, the legal effect of the Secretary’s tolling 

order was to deny by silence the Request. The Tolling Order was not an “act” 

within the statutory meaning by the Commission on Petitioner’s Request. 

Accordingly, the Tolling Order is void ab initio. Manhattan Gen. Equip. Co. v. 

Comm’r of Internal Revenue, 297 U.S. 129, 134 (1936). Petitioner’s request was, 

USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 4 of 295



 4 

therefore, effectively denied by FERC by operation of law. § 717r(a). 

Consequently, this Court has jurisdiction.  

a. FERC has Purported to Delegate Authority to its 
Secretary to Issue Tolling Orders Only on Stand-
Alone Requests for Rehearing. 

  
 The Tolling Order exceeded the scope of authority of the Deputy Secretary 

under Section 375.302(v) because Petitioner’s rehearing request was not for 

rehearing alone. Petitioner also sought a stay of the Order in the Request. See 

Request 32-33. Even if FERC’s delegation of authority to issue a tolling order had 

been valid, that authority to delegate would not extend to motions to stay FERC’s 

Order when it is paired with a request for rehearing. When FERC issued the order 

promulgating the regulation, FERC explicitly limited the scope of the Secretary’s 

delegation, stating 

[t]his authority will apply only to stand-alone rehearing requests. In 
other words, if a rehearing request is combined with any other request 
for Commission action, such as a request ... for a stay ..., the 
Commission will continue to act ... according to current procedures. 
 

Delegation of Authority to the Secretary, the Director of the Office Electric Power 

Regulation and the General Counsel, 60 Fed. Reg. 62,326, 62,327 (Dec. 6, 1995). 

Here, Petitioner’s rehearing request was combined with a motion for stay of the 

Order pending rehearing. Request 32-33. Consequently, the Deputy Secretary was 

not authorized to toll the time for action on that request, and his tolling order is, 

therefore, void. Manhattan Gen. Equip. Co., 297 U.S. at 134. 
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b. FERC Cannot Delegate the Authority to “Act” on 
Rehearing Requests. 

 
 The Tolling Order is also insufficient to constitute an act on Petitioner’s 

rehearing request itself because Congress did not authorize FERC to delegate its 

authority to act on such requests. The statute expressly required the Commission to 

act on rehearing requests. § 717r(a). The Commission’s delegation was thus 

unlawful and any action pursuant to that delegation has no legal effect.  

 Congress explicitly authorized the Commission to delegate other specific 

functions. See 42 U.S.C. § 7171(g) (authorizing delegation of authority to conduct 

hearings); § 717m(c) (authorizing delegation of authority to administer oaths and 

affirmations, subpoena witnesses, compel their attendance, take evidence, and 

require the production of documents.); § 717n(e) (authorizing delegation of 

authority to hold hearings). 

 Congress, of course, can be understood to say what it means and mean what 

it says. See United States v. Ron Pair Enters., Inc., 489 U.S. 235, 242 (1989) (“The 

plain meaning of legislation should be conclusive[.]”). Congress has authorized the 

Commission to delegate some of its authority, but obviously not all of it. 

“Congress does not always contemplate that the duties assigned to [an agency] 

may be freely delegated.” United States v. Giordano, 416 U.S. 505, 514 (1974). 

There is no reason to read more into the statute than is written plainly in it. Cf. 

Longview Fibre Co. v. Rasmussen, 980 F.2d 1307, 1313 (9th Cir. 1992) (“No 
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sensible person accustomed to the use of words in laws would speak so narrowly 

and precisely of particular statutory provisions, while meaning to imply a more 

general and broad coverage than the statute[] designated.”). The specificity with 

which Congress listed the duties that are delegable suggests that Congress did not 

intend for the Commission to delegate other duties than those specifically 

enumerated. In this case, expressio unius est, indeed, exclusio alterius. See NLRB 

v. SW General, Inc., 137 S. Ct. 929, 940 (2017) (“The force of any negative 

implication … depends on context.”). 

 Furthermore, the Act defines the scope of what actions the Commission may 

take when presented with a request for rehearing: (1) grant the rehearing; (2) deny 

the rehearing; (3) abrogate the underlying order; or (4) modify the underlying 

order. § 717r(a). Those authorized actions are not ministerial; they require 

discretion. It “can hardly be accepted unless plainly required by its words” that the 

Act permits delegation of discretionary functions. Cudahy Packing Co. of La. v. 

Holland, 315 U.S. 357, 361 (1942). When a statute grants the authority to delegate 

some functions but omits the grant as to others it “shows a legislative intention to 

withhold the latter.” Id. at 364. The Court should reject FERC’s attempt to insert 

language here that Congress conspicuously declined to supply; to do otherwise 

would render superfluous provisions that expressly authorize delegation. See 

Inhabitants of Montclair Twp. v. Ramsdell, 107 U.S. 147, 152 (1883) (“It is the 
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duty of the court to give effect, if possible, to every clause and word of a 

statute[.]”). 

c. Regardless of Whether Issued by FERC or its 
Delegee, a Tolling Order is Not a Permissible Act on a 
Request for Rehearing Under Section 717r(a). 

 
 Additionally, a tolling order is not sufficient to render the Order non-final, 

notwithstanding this Court’s decisions in California Co. v. Federal Power 

Commission, 411 F.2d 720, 721 (D.C. Cir. 1969), and Moreau v. FERC, 982 F.2d 

556, 564 (D.C. Cir. 1993). Those cases, decided in a different era and on different 

facts, deferred to FERC’s interpretation of Section 717r(a). See, e.g., Cal. Co., 411 

F.2d at 722. In those cases, the Court did not consider FERC’s interpretation of 

Section 717r(a) in light of its later holding in Murphy Exploration & Production 

Co. v. Department of Interior, 252 F.3d 473, 478 (D.C. Cir. 2001). Murphy 

Exploration made it clear that deference to an agency’s interpretation of Congress’ 

conferral of jurisdiction on the courts to review that agency’s action is 

inappropriate. Murphy Expl. 252 F.3d at 478. Accordingly, after Murphy 

Exploration, this Court should not defer to FERC’s view of what constitutes an 

“act” pursuant to Section 717r(a).  

 The plain language of the Statute demonstrates that Congress intended the 

Commission to act on rehearing requests within thirty days in one of the four ways 

enumerated in § 717r(a). A tolling order that purports to grant a rehearing request 
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for further consideration is not one of the four “acts.” As Murphy Exploration 

holds, the Court should not defer to FERC’s preferred interpretation the statute, 

especially where, as here, Congress has made its intent clear. Cf. Murphy Expl. 252 

F.3d at 478; see also Ron Pair Enters., Inc., 489 U.S. at 242.  

 In addition, the foundation of the Court’s tolling order precedent has been 

weakened by FERC’s abuse of tolling orders. California Co. marks the genesis of 

the Court’s tolling order precedent. 411 F.2d at 721. In that case, FERC maintained 

that the thirty-day deadline in 717r(a) merely created a presumption of denial when 

FERC was silent, but a tolling order is not silence and therefore the request for 

rehearing was not denied. Id. Although, the Court deferred to FERC’s 

interpretation of the statute, it observed that FERC’s interpretation was “far from 

self-evident.” Id. Tipping the balance in favor of FERC’s interpretation, however, 

was an assumption that Congress would not impose an inflexible deadline without 

regard for the complexity of a request. Id.   

 FERC’s tolling order practice now undermines the foundation of California 

Co. FERC routinely forces courts to cede their jurisdiction to FERC—a result 

certainly not intended by Congress. Since 2009 FERC has approved 200 pipeline 

projects. Where a party filed a rehearing request, FERC tolled the request in 99% 

(74/75) of proceedings. See Ex. K. It then took FERC an average of 194 days to 
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render a decision. See id. By that time, however, construction of the pipelines had 

often already begun, or in some cases, neared completion. See id.  

 Petitioner does not dispute that some rehearing requests are particularly 

Gordian. But, FERC’s modern practice corrupts the very assumptions upon which 

the California Co. Court rested its decision. In fact, FERC’s conduct demonstrates 

that tolling orders are no longer used judiciously on particularly thorny requests. 

They are now used reflexively no matter the complexity. FERC’s modern tolling 

order practice indefinitely postpones decisions on requests, and evades the 

inarguably obvious congressional intent that FERC should act promptly. § 717r; 5 

U.S.C. § 555(b). As a result, FERC’s lengthy tolling periods encroach on the 

Court’s rightful jurisdiction granted to it by Congress, effectively ceding the 

judicial branch’s sole power to define Congress’ conferral of jurisdiction. See 

Murphy Expl., 252 F.3d at 479-80.  

  2. FERC’s Certificate Order is Unlawful. 
 

a. FERC Violated the Act When it Found a Market 
Need for the Pipeline.  

 
 Under Section 7(c) of the Act, a proponent of a natural gas pipeline must 

first obtain a “certificate of public convenience and necessity” from FERC. § 

717f(c)(1)(A); Minisink Residents for Envtl. Preservation and Safety v. FERC, 762 

F.3d 97, 101 (D.C. Cir. 2014). “[A] certificate shall be issued ... upon a finding that 

... the proposed service ... is or will be required by the present or future public ... 
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necessity.” Minisink, 762 F.3d at 101 (quoting § 717f(e)). Certificates confer 

federal eminent domain power upon the applicant, and thus, they may only be 

issued for projects that serve a “public use.” See Kelo v. City of New London, 545 

U.S. 469 (2005). FERC must base its determination of necessity on “substantial 

evidence.” § 717r(b).2 

 For new pipelines without existing customers, FERC’s determination of 

necessity balances the adverse effects of the pipeline against the public benefits of 

the project. Certification of New Interstate Natural Gas Pipeline Facilities, 88 

FERC ¶ 61,227 (Sept. 15, 1999), clarified, 90 FERC ¶ 61,128 (Feb. 9, 2000), 

further clarified, 92 FERC ¶ 61,094, 61,373 (Jul. 28, 2000) (Certificate Policy 

Statement). “FERC will approve a project only where the public benefits outweigh 

the project’s adverse impacts.” Minisink, 762 F.3d at 102 (quoting Certificate 

Policy Statement 90 FERC ¶ 61,128 at ¶ 61,396). FERC claims to consider all 

relevant factors “reflecting the need for the project. Id. These may include 

“precedent agreements, demand projections, ... or a comparison of projected 

demand with the amount of capacity currently serving the market.” Id. Although 

FERC uses its Policy Statement to guide its review of the need for a pipeline, 

FERC’s application of the Policy Statement must comply with the Act. 

                                                
2 The substantial evidence standard is functionally no different than the arbitrary 
and capricious standard. Crooks v. Mabus, 845 F.3d 412, 423 (D.C. Cir. 2016). 
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Furthermore, requiring that the public benefit of a project outweigh adverse 

impacts is instrumental to abide by the constitutional imperative that private 

property only be taken for the public benefit. Where FERC disregards this solemn 

constitutional duty repeated in both the Act and its own regulations and authorizes 

a private corporation to take private property, FERC improperly favors a private 

entity at the expense of landowners whose interests Congress entrusted to FERC to 

protect. Thus, FERC must jealously guard the right to private property and only 

authorize a transgression of that right upon a careful finding a public benefit. 

 FERC explains that precedent agreements are “significant evidence of 

project need or demand.” Id. ¶ 40 (citing Certificate Policy Statement, 88 FERC at 

¶ 61,476-77). But it also makes clear that the existence of such agreements is but 

one consideration among many that FERC must consider whether the project is 

necessary and for public use. FERC, however, generally accepts the contracted-for 

capacity in a precedent agreement without a review of any other factors or an 

independent determination of the requested capacity, even where the buyer and 

seller share the same ownership, as they do here. Order ¶¶ 9, 41. FERC has 

explained that “absent evidence of anti-competitive or other inappropriate 

behavior, [FERC] views [precedent] agreements with affiliates like those with any 

other shipper for purposes of assessing the demand for capacity.” Order ¶ 47. 
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 FERC’s autonomic reliance on precedent agreements between buyers and 

sellers that share ownership ignores its own Policy Statement. It also ignores 

remarkable incentives for NEXUS to steer affiliate buyers to become customers of 

NEXUS. Moreover, FERC’s devotion to precedent agreements, even between 

affiliates, obscures its ability to holistically evaluate market demand for 

incremental capacity.  

 Former FERC Commissioner Norman Bay recently explained that FERC’s 

policy for evaluating need in certificate proceedings is insufficient to demonstrate 

public necessity. According to Commissioner Bay, while the policy “lists a litany 

of factors for the Commission to consider in evaluating need ... in practice, the 

Commission has largely relied on the extent to which potential shippers have 

signed precedent agreements for capacity on the proposed pipeline.” Nat’l Fuel 

Gas Supply Corp., 158 FERC ¶ 61,145 at 3 (2017) (Bay, Comm’r, Separate 

Statement). 

 By fixating on precedent agreements, Commissioner Bay explained that 

FERC 

may not take into account a variety of other considerations, including, 
among others: whether the capacity is needed to ensure deliverability 
to new or existing natural gas-fired generators, whether there is a 
significant reliability or resiliency benefit; whether the additional 
capacity promotes competitive markets; whether the precedent 
agreements are largely signed by affiliates; or whether there is any 
concern that anticipated markets may fail to materialize. 
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Id. (emphases added); see also Atl. Coast Pipeline, LLC, 161 FERC ¶ 61,042 

(2017) (LaFleur, Comm’r, Dissenting) (criticizing FERC’s singular reliance on 

precedent agreements as evidence of market need). Commissioner Bay further 

warned FERC against aiding industry “boom-and-bust cycles” by overbuilding 

pipelines, which could leave ratepayers subject to increased costs. Id. 

 As an initial strike against FERC’s Order, only 59% of NEXUS’ capacity 

has been subscribed. Order ¶ 39. Based solely on precedent agreements FERC 

believes “there is sufficient demonstration of need to justify … NEXUS’s proposed 

project.” Order ¶ 41. As a palliative to the minimal demand for the pipeline, FERC 

emphasized that NEXUS “is continuing to market the unsubscribed capacity” and 

“it anticipates that growing demand ... will result in additional … service.” Order ¶ 

38. FERC does not address when this speculative demand will materialize and 

what capacity it will require. See id. 

 To compound the problem, 46% of subscribed capacity is retained by 

entities that share ownership with NEXUS. Order ¶ 9. Both DTE Gas and DTE 

Electric, two wholly owned subsidiaries of NEXUS owner DTE Energy, have 

contracted for 17% of the gas to be shipped through the pipeline; both seek to pass 

the costs of shipment on to captive ratepayers in Michigan through Michigan 

Public Service Commission (MPSC) rate cases thereby insulating themselves from 

potential financial losses. Sierra Club Comments 7, Docket No. CP16-22, 
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20161117-5034 (Nov. 17, 2017) Ex. G (Sierra Club Comments). Two Canadian 

subsidiaries of NEXUS owner Enbridge, account for another 29% of the reserved 

capacity. Order ¶ 9. FERC failed to analyze the problems created by shared 

ownership in any way. 

 DTE Energy admits that the NEXUS Pipeline will not add capacity to meet 

any increase in market demand. DTE Energy president and COO Jerry Norcia 

admitted the pipeline is intended to displace capacity coming from western 

Canada. Zaski Comments, Docket No. CP16-22, 20170526-5289 (May 26, 2016) 

Ex. H (citing DTE Energy (DTE) Q1 2017 Results - Earnings Call Transcript, 

SEEKING ALPHA (Apr. 26, 2017), https://seekingalpha.com/article/4065656-dte-

energy-dte-q1-2017-results-earnings-call-transcript?page=10). Chairman and CEO 

of DTE Energy Gerard Anderson confirmed NEXUS’ purpose stating, “those two 

[NEXUS and Rover] don’t bring any incremental.” Id. Anderson also observed that 

as Rover3 and then NEXUS began soliciting shippers, those same shippers declined 

to continue purchasing gas through the TransCanada Mainline. Id. In fact, 

beginning November 1, 2017, DTE Gas will reallocate 75,000 dekatherms (Dth/d) 

(its entire order on NEXUS) from a competing pipeline to NEXUS. Zaski 

Comments, (May 26, 2016) (citing Suppl. Test. of Robert G. Lawshe 6, No. U-

                                                
3 E.T. Rover is a competing pipeline that is currently under construction. Rover 
Pipeline, http://www.roverpipelinefacts.com/ (last visited Oct. 17, 2017).  
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18152 (MPSC) http://efile.mpsc.state.mi.us/efile/docs/18152/0019.pdf). Again, 

FERC did not consider this critical issue before issuing the Order. 

DTE Gas’ shift to NEXUS will also be costlier than continuing to use its 

existing suppliers. DTE Gas estimated the pipeline’s costs compared to alternative 

sources and concluded that for all but one year, transporting gas through NEXUS 

would be costlier than transporting it through an alternative route. Sierra Club 

Comments 17-21. DTE Electric conducted a similar study and came to the same 

conclusion. Id. In another show of anticompetitive coordination, DTE Electric 

increased its expected initial consumption of gas “in order to ensure that the project 

has sufficient customer commitment to justify proceeding with construction.” 

Sierra Club Comments 21; Zaski Comments, Docket No. CP16-22, 20170130-

5029 (Jan. 29, 2017) Ex. I.  

 DTE Energy’s justification of the pipeline to its investors, DTE Gas’ and 

DTE Electric’s decisions to consolidate demand within entities controlled by 

NEXUS owners despite cost increases, and DTE Electric’s artificial increase in 

demand is the very evidence of anticompetitive behavior that should have led 

FERC to approach the affiliate agreements with significant skepticism. “The 

[NGA’s] fundamental purpose is to protect natural gas consumers from the 

monopoly power of natural gas pipelines.” Nat’l Fuel Gas Supply Corp. v. FERC, 

468 F.3d 831, 832 (D.C. Cir. 2006) (citing Associated Gas Distribs. v. FERC, 824 
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F.2d 981, 995 (D.C. Cir. 1987)). FERC, however, completely ignored NEXUS’ 

ownership structure and its influence on demand for NEXUS capacity. Id. FERC’s 

decision, therefore, is not supported by substantial evidence. 

 Had FERC analyzed the public necessity for the pipeline holistically, FERC 

would have found stable or weakening demand for natural gas in the markets 

NEXUS seeks to serve. NEXUS’ two primary markets, Michigan and Ontario have 

both recently adopted policies that require increased conservation, energy 

efficiency, and increasing electricity production from renewables. Sierra Club 

Comments 10 (citing ONTARIO MINISTRY OF ENERGY, ACHIEVING BALANCE: 

ONTARIO’S LONG-TERM ENERGY PLAN 11 (2013), http://www.energy.gov.on.ca/en/ 

files/2014/10/LTEP_2013_English_WE.pdf (LONG-TERM ENERGY PLAN); Zaski 

Comments, (Jan. 29, 2017); (citing David Eggert, Legislature Oks Rewrite of 

Michigan Energy Law, CRAIN’S DETROIT BUSINESS (Dec. 16, 2016), 

http://www.crainsdetroit.com/article/20161215/NEWS01/161219886/legislature-o 

ks-rewrite-of-michigan-energy-law). In addition to prioritizing future demand 

reductions, both Ontario and Michigan are experiencing declining demand for 

natural gas in large part due to increased energy efficiency and a transition from 

energy intensive industries to less energy intensive service and technology fields. 

LONG-TERM ENERGY PLAN 11; U.S. ENERGY INFORMATION ADMINISTRATION, 

NATURAL GAS, MICHIGAN NATURAL GAS TOTAL CONSUMPTION (Aug. 31, 2017), 
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https://www.eia.gov/dnav/ng/hist/na1490_smi_2a.htm. At the same time that 

demand is diminishing in the markets to be served by NEXUS, 8.25 billion cubic 

feet per day (including NEXUS) of inflow capacity will be added by pipelines. 

OFFICE OF ENERGY PROJECTS, FEDERAL ENERGY REGULATORY COMMISSION, FINAL 

ENVIRONMENTAL IMPACT STATEMENT, NEXUS GAS TRANSMISSION PROJECT AND 

TEXAS EASTERN APPALACHIAN LEASE PROJECT 3-5–3-7 (Nov. 30, 2016), Ex. E 

(FEIS). 

  FERC’s indifference to the forces shaping the natural gas market in 

NEXUS’ two primary delivery areas presents, in stark relief, its myopic devotion 

to its conviction that precedent agreements are the sine qua non of public 

necessity, regardless of anticompetitive behavior of affiliated buyers and sellers. 

NEXUS’ anticompetitive behavior went unaddressed in FERC’s Order but should 

have prompted FERC to closely examine the basis for the requested capacity by 

affiliated buyers. FERC’s failure to consider of the perverse incentives driving the 

NEXUS Pipeline’s manufactured demand resulted in an illegitimate exercise of 

eminent domain for the private benefit of NEXUS and its owners—not for public 

use.  

b. FERC Violated NEPA by Failing to Consider 
Alternatives to the NEXUS Pipeline. 

 
 FERC relies on the incomplete information on market demand for the 

pipeline to give terse treatment to important alternatives, including the “no action” 
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alternative and the use of available capacity in existing pipeline infrastructure. 

Under NEPA, the alternatives analysis is the “heart of the environmental impact 

statement,” 40 C.F.R. § 1502.14(a), and requires that agencies “rigorously explore 

and objectively evaluate” all reasonable alternatives. Id. This includes “reasonable 

alternatives not within the jurisdiction of the lead agency.” § 1502.14(c). Here, 

FERC rejected the “no action alternative,” seemingly concluding that it must 

approve the project because the pipeline is necessary to meet growing gas demand 

that will likely never materialize. FEIS 3-3, 3-4. Yet nowhere has FERC evaluated 

those claims of necessity from NEXUS, or even acknowledged the existence of 

contrary information. 

 The NEXUS Pipeline is not creating incremental capacity, but rather it is 

competing for the same capacity that already exists on other pipelines. Zaski 

Comments (May 26, 2016). If NEXUS’ primary goal, as stated by DTE Energy 

executives, is to steal capacity away from other pipelines, by definition the 

subscribed capacity could be transported by existing natural gas infrastructure and 

the “no action alternative” becomes a viable alternative that FERC failed to 

consider in a meaningful way.  

 By relying almost exclusively on NEXUS’ ambitions for the project to frame 

its statement of purpose, FERC impermissibly “restrict[ed] its analysis to just those 

‘alternative means by which a particular applicant can reach his goals.’” Simmons 
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v. U.S. Army Corps of Eng’rs, 120 F.3d 664, 669 (7th Cir. 1997) (quoting Citizens 

Against Burlington, Inc. v. Busey, 938 F.2d 190, 209 (D.C. Cir. 1991) (Buckley, J., 

dissenting)). As a result, FERC excluded consideration of meeting any of the 

pipeline’s purpose from the generation of electricity from renewable energy 

sources or the gains realized from increased energy efficiency and conservation or 

smaller pipeline alternatives that would have lesser impacts.  

c.  FERC Violated NEPA by Failing to Evaluate the 
Effects of Greenhouse Gas Emissions. 

 
 FERC does not adequately address the climatological effects of downstream 

natural gas usage from the NEXUS Pipeline. See FEIS 4-273–4-280; Order ¶¶ 172-

73. FERC reluctantly quantified some of the downstream emissions but has failed 

to seriously evaluate the effect of those emissions. See id. Although FERC 

quantified the downstream emissions, FERC states that it was not required to do so 

because the end use of the gas was not reasonably foreseeable. Order ¶ 173, n. 191. 

FERC’s climate change analysis accordingly suffers from many of the same flaws 

that led the Court to remand the EIS in Sierra Club v. FERC, 867 F.3d 1357 (D.C. 

Cir. 2017) (Sabal Trail). 

 “An agency conducting a NEPA review must consider not only the direct 

effects, but also the indirect environmental effects, of the project under 

consideration.” Id. at 1371 (citing § 1502.16(b)) (emphasis in original). In Sabal 

Trail, this Court recently held that greenhouse gas emissions are reasonably 
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foreseeable indirect effects to permitting a pipeline intended to deliver natural gas. 

Id. at 1374. The Court explained that FERC also had legal authority to mitigate 

those emissions. Id. Accordingly, the “EIS ... needed to include a discussion of the 

significance of this indirect effect ... as well as the incremental impact of the action 

when added to other past, present, and reasonably foreseeable future actions.” Id. 

 It is reasonably foreseeable, just as it was in Sabal Trail, that the majority of 

the gas shipped on the NEXUS Pipeline will be for combustion in either a gas-fired 

power plant or as a source for heat. EPA concurs. EPA Comments, Docket No. 

CP16-22, 20170118-0011 (Jan. 17, 2017) Ex. M (“It is reasonably foreseeable that 

the natural gas transported by the Projects would be produced and combusted ....”). 

 Instead of complying with NEPA, FERC declined to evaluate the additional 

emissions’ effect on climate change, claiming that there was no methodology to 

accomplish that task. FEIS 4-277. Instead, FERC compared the total emissions of 

Michigan and Ohio with NEXUS’ additional emissions. Id. EPA, however, 

explained that this comparison is meaningless because it inappropriately minimizes 

the importance of incremental emissions to furthering climate change. EPA 

Comments 4. EPA urged FERC to instead compare emissions estimates of 

different project alternatives to create a relevant context for emissions even if no 

“methodology” in fact exists. Id.  
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 FERC also determined, without any evidence, that the NEXUS project may 

result in a reduction of CO2 emissions because of displacement of coal or 

encouragement of lower carbon fuel. Id. FERC’s claimed inability to evaluate the 

effects of climate change on the region is not a basis to claim that there would be 

no, or possibly positive, effect on the environment of the region. Without 

quantification of the emissions and offsetting reductions there is no way to know 

the net result and therefore no way to properly weigh the beneficial and detrimental 

effects. Sabal Trail, 867 F.3d at 1375. “In this respect, then, the EIS fails to fulfill 

its primary purpose.” Id. 

B.  Petitioner Will Suffer Irreparable Harm in the Absence of a Stay. 

 The environmental harm and subsequent harms to the recreational, aesthetic, 

and property interests of Petitioner’s members caused by mature tree clearing, soil 

compaction, and stream crossings warrant relief because the harms are certain, 

great, imminent, and cannot be cured by legal remedies. Wis. Gas Co. v. FERC, 

758 F.2d 669, 674 (D.C. Cir. 1985). The Supreme Court has recognized that 

environmental harm, “by its nature, can seldom be adequately remedied by money 

damages and is often permanent or at least of long duration, i.e., irreparable.” 

Amoco v. Village of Gambell, 480 U.S. 531, 545 (1987).  

 FERC’s Order and October 11 Notice authorized NEXUS to begin 

construction activities. See Order; Notice. It is certain that mature trees will be 
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cleared imminently, creating immediate impacts to the interests of Petitioner’s 

members’ property. Notice; Bologa Decl. Ex. A; Schoen Decl. Ex. B. 

 Clearing mature trees, trenching across streams, and compacting soil will 

cause aesthetic, recreational, and environmental harms that cannot be reversed in a 

human lifetime, thus there is no legal remedy for those harms to the private 

property and other interests of Petitioner’s members. 

C.  A Stay Will Not Cause FERC or NEXUS Substantial Injury. 

 A stay pending FERC’s resolution of Petitioner’s rehearing request will not 

result in any substantial injury to NEXUS and certainly not to FERC. NEXUS is 

likely to argue it will suffer economic harm. Certainly, both environmental and 

economic harms are relevant. League of Wilderness Defs. v. Connaughton, 752 

F.3d 755, 765 (9th Cir. 2014) (citing The Land Council v. McNair, 537 F.3d 981, 

1004–05 (9th Cir. 2008)). But, a short stay will prevent certain irreparable injury, 

while inflicting only undetermined economic harm on NEXUS. See id. at 766 

(finding that temporary delay of one year resulting in economic harm to ski resort 

developer was not so substantial as to outweigh the irreparable environmental harm 

faced by plaintiffs). 

D.  A Stay Pending a FERC Decision on Rehearing is in the Public 
Interest. 

 
 In cases involving preservation of the environment, the balance of harms 

generally favors the grant of injunctive relief. Amoco, 480 U.S. at 545. There “is no 
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question that the public has an interest in having Congress’ mandates in NEPA 

carried out accurately and completely.” Brady Campaign to Prevent Gun Violence 

v. Salazar, 612 F. Supp. 2d 1, 26 (D.D.C. 2009). Here the improper clearing of 

mature trees and the resulting loss of ecological services they provide is an 

environmental harm to the public interest in protecting natural resources pursuant 

to environmental laws. 

 Moreover, it is by definition in the public interest to ensure that the eminent 

domain power granted to NEXUS is exercised for the public benefit and for public 

use. The public has a fundamental interest in FERC’s compliance with the 

execution of the Act by its terms—public convenience and necessity—when it 

grants the extraordinary power to take private land for a private company. Taking 

private property without a reasonable determination that the taking is in the public 

interest eviscerates the public’s Fifth Amendment rights.  
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CONCLUSION 

 For the foregoing reasons, Petitioner respectfully requests the Court stay 

FERC’s Order and Notice within nine days of this Motion. 

 

Dated: November 13, 2017 

 Respectfully submitted, 

 /s/ Benjamin A. Luckett 
 Benjamin A. Luckett 
 D.C. Circuit Bar No. 54227 
 Appalachian Mountain Advocates 
 P.O Box 507 
 Lewisburg, WV 24901 
 (304) 645-0125 
 bluckett@appalmad.org 
 

             Counsel for Petitioner 
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CERTIFICATE OF COMPLIANCE  

 This document complies with the type-volume limit of FRAP 32(a) and the 

word limit of FRAP 27(d) because, excluding the parts of the document exempted 

by FRAP 32(f), this document contains 5,200 words.  

 This document complies with the typeface requirements of FRAP 32(a)(5) 

and the type-style requirements of FRAP 32(a)(6) because this document has been 

prepared with a proportionally spaced typeface using Microsoft Word 2017 in 14-

point font size and Times New Roman type style. 

 

Dated: November 13, 2017 

 /s/ Benjamin A. Luckett 
 Benjamin A. Luckett 
 Appalachian Mountain Advocates 
 P.O Box 507 
 Lewisburg, WV 24901 
 (304) 645-0125 
 bluckett@appalmad.org 
 
 
 
 
 
 
 
 
 
 
 

 

USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 26 of 295



 26 

ADDENDUM: Certificate of Parties and Corporate Disclosure Statement 

 In accordance with D.C. Circuit Rules 27(a)(4) and 28(a)(1)(A), Petitioner 

certify that the following persons are parties, movant-intervenors, or amici curiae 

in this Court: 

1. Parties	

 Petitioner, Sierra Club 

 Respondent, Federal Energy Regulatory Commission 

2. Movant-Intervenors	

 At present, no parties have moved to intervene in this action. 

3. Amici Curiae	

 At present, no parties have moved for leave to participate as amici curiae. 

 In accordance, with FRAP 26.1 and D.C. Circuit Rule 26.1, Petitioner 

certifies that it has no parent company, and there are no parent companies that have 

a ten percent or greater ownership interest in them. Sierra Club, a corporation 

organized and existing under the laws of the State of California, is a national 

nonprofit organization dedicated to the protection, preservation, and enjoyment of 

the environment. 
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 /s/ Benjamin A. Luckett 
 Benjamin A. Luckett 
 Appalachian Mountain Advocates 
 P.O Box 507 
 Lewisburg, WV 24901 
 (304) 645-0125 
 bluckett@appalmad.org 
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CERTIFICATE OF SERVICE 

 I hereby certify under penalty of perjury that on November 13, 2017, a copy 

of the foregoing Emergency Motion to Stay was served by the CM/ECF system on 

Respondent the Federal Energy Regulatory Commission. 

 
 

 /s/ Benjamin A. Luckett 
 Benjamin A. Luckett 
 Appalachian Mountain Advocates 
 P.O Box 507 
 Lewisburg, WV 24901 
 (304) 645-0125 
 bluckett@appalmad.org 
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DECLARATION OF JOSEPH E. BOLOGA 

I, Joseph E. Bologa, hereby state as follows: 

1. I am of legal age and am competent to give this declaration. All information herein is 

based on my own personal knowledge unless otherwise indicated. I give this declaration 

for use by Sierra Club in its legal challenge to the Federal Energy Regulatory 

Commission's (FERC) approval of the NEXUS Pipeline project. 

2. I am a dues-paying member of the Sierra Club. The Sierra Club is a national member

supported environmental organization with approximately three million members. The 

Sierra Club works to practice and promote the responsible use of the earth's ecosystems 

and resources. 

3. I am informed that Sierra Club filed a request for rehearing and motion for stay with 

FERC regarding the inadequate analysis of the need for the pipeline as well as the 

inadequate environmental analysis. 

4. I joined Sierra Club because I support the organization's mission to educate and enlist 

humanity to protect and restore the quality of the natural and human environment. 

5. I currently own two 2.5 acre plots in North Canton, Ohio. The first is located at 5287 

Thursby Road, North Canton, Ohio 44720. The second, adjacent to the first, is located at 

5323 & 5311 Thursby Road. 

6. I built my home on the former lot. My wife of 18 years and I live in our home with our 

six children, who range in age from 7 to 16. I also built a home office for my business. 

The NEXUS Pipeline will pass along the property line between the two properties~ 

about 30 yards from my home. 
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7. I bought the properties in 2013 and finished the construction of my home the next year. I 

chose the properties specifically for their seclusion and natural character. It was difficult 

to fmd property in my area that would provide such privacy. Both properties are heavily 

wooded. My properties abut a park on the back side, which will prevent future 

development there. The properties are also on a cuI de sac, so there is no through traffic, 

which enhances our privacy. There is also a protected wetlands near my property, further 

limiting future development. One similar property I looked at was significantly cheaper 

but I didn't want to buy it because it had electrical transmission lines running across it. 

8. I took down as few trees as possible to build my house and kept the adjacent lot 

untouched to preserve the secluded and natural character of the properties. I did not want 

to live where there were houses right next to each other. 

9. I purposefully set my house back from the road and left most of the space between my 

house and the road wooded to block views from the road to my house. 

10. I had only lived on the property for approximately one year before NEXUS employees 

began contacting me and harassing me about obtaiuing an easement for the pipeline on 

my property. 

II. The NEXUS route would cut through a heavily wooded area of my properties right next 

to my house and would open a large space in the wooded area between my house and 

Thursby Road. Tree felling and creation of an opeuing in the woods would destroy the 

natural, secluded nature of the house that I have worked so hard to preserve. It would 

destroy the very reason I chose these properties. 

12. I built my house on this property so that my children could have a natural place to play 

and grow up. My properties back up onto a park with a pond, playgrounds, and ball 

USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 33 of 295



fields. My children often make use of the park. They also enjoy exploring the woods on 

my properties. Recently, one of my sons rescued an abandoned young turtle on the 

property. 

13. My property is home to wild turkeys, deer, and frogs, in addition to turtles. My family 

and I are delighted when we see as many as 50 wild turkeys marching across our property 

or deer prancing among the trees. I do not believe that these animals will continue to 

frequent the property once their habitat is disturbed by construction of the pipeline. 

14. I am a nature lover. I own a farm in West Virginia and have repeatedly refused offers to 

have it timbered because I want to keep it in its undisturbed state. It would devastate me 

to see my dream home property have an industrial project cut across it. 

15. I hope one day that my grandchildren will also be able to play in and enjoy the natural 

surroundings of my house without it being spoiled by a large clear-cut through the center 

of my properties. I built this house with eight bedrooms hoping it would be the family 

home. 

16. I am very worried about my children, who spend a lot of time outside, playing in an 

active construction zone with heavy machinery and potentially toxic chemicals. I am 

concerned that I do not know who will be on my property and will not have control over 

their presence. I am also concerned about pipeline construction through the park behind 

my properties, where my children often play. 

17. I am also worried about the risk of a pipeline failure and what it could mean for my 

family's home and our property. The pipeline passes within 30 yards of the house I share 

with my wife and children. If the pipeline were to suffer a catastrophic failure, my house 
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would be severely damaged or destroyed, and the lives of my family would be at great 

risk. 

18. My house draws its water frql1l a well located on our property. I am concerned that 

pipeline construction will contaminate my well and my family's drinking water supply. 

19. I put my entire life. savings into· these properties. Everything I have is right here. I worked 

hard and planned carefully to ensure that I could live in a private, secluded setting. At the 

time, I believed that this was the last home I would ever build or live in. I planned to raise 

my children and grandchildren here, and the NEXUS Pipeline threatens to destroy that 

dream by spoiling my five acres of natural paradise by putting my family at risk. I worry 

that my children will not want to bring their children here when they have them due to 

fear of a pipeline accident. 

20. There is no amount of money that could compensate me for the risk my family will bear 

because of the pipeline or for the permanent degradation of my unique property. 

21. In additional to being upset about the pipeline's impact on my property, I am also 

concerned about how it will impact other natural areas and environmental resources, 

including how it will contribute to climate change. 

22. It is my understanding that this lawsuit challenges FERC's approval of the NEXUS 

Pipeline. If successful, this lawsuit will force FERC to reevaluate the NEXUS project and 

to ensure that it truly complies with all federal and state law requirements. If this were to 

happen many of my concerns would be alleviated. I am worried that the pipeline may be 

built across my property before the issues raised in the lawsuit ever get in front of the 

court and think NEXUS should not be able to construct the pipeline before we can get a 

fair hearing. 
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I declare under penalty of perjury the foregoing is true and correct to the best of my 

knowledge. 

October (Prh ,2017 
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DECLARATION OF KATHY SZABO SCHOEN 

I, Kathy Szabo Schoen, hereby state as follows: 

1. I am of legal age and am competent to give this declaration. All information herein is 

based on my own personal knowledge unless otherwise indicated. I give this declaration 

for use by Sierra Club in its legal challenge to the Federal Energy Regulatory 

Commission's (FERC) approval of the NEXUS Pipeline project. 

2. I have been a member of Sierra Club since 2015. The Sierra Club is a national member

supported environmental organization with approximately three million members. Sierra 

Club works to practice and promote the responsible use of the earth's ecosystems and 

resources. 

3. I joined Sierra Club because I support the organization's mission to educate and enlist 

humanity to protect and restore the quality of the natural and human environment. 

4. I am informed that Sierra Club filed a request for rehearing and motion for stay with 

FERC regarding the inadequate analysis of the need for the pipeline as well as the 

inadequate environmental analysis. 

5. I currently own a forty-six-acre farm located at 8508 Tuttle Hill Road, Ypsilanti, 

Michigan 48197. If constructed, the NEXUS Pipeline would cross 1,518 feet of my 

property. In addition, the NEXUS Pipeline would cross Paint Creek which runs from 

north to south along the western edge of our farm. 

6. My great-grandparents founded the farm on July 1, 1886. They built a two-story 

farmhouse and a large hip-roofed bam on the farm, which both still stand today. 

7. My grandparents took over the farm in the 1920's and lived there until they died. My 

parents then lived at the farm from 1987 until 2006. 

1 
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8. In 1978 my husband and I were married at the farm and lived there for four years. Since 

2006 we divide our time between the farm and our home in Climax, Michigan. The farm 

is my heart's home. 

9. The land on which the farm sits has a high water table. Drainage tiles were installed to 

help drain the fields. Construction of NEXUS would destroy the tiles in the path of the 

pipeline. I am concerned that replacement of these tiles will not be done correctly, and as 

a result, the fields will be more likely to flood. 

10. I am also concerned that heavy construction equipment on the property, especially if it 

occurs during the wet season, will compact the soil resulting in lower crop yields. I have 

heard from others that yields drop on the compacted right-of-way. 

11. I am also troubled by the pipeline's plan to cross Paint Creek. Paint Creek was 

historically designated as a trout stream. I fear that the stream may be imperiled by a leak 

of drilling lubricant as happened during the construction of the E. T. Rover Pipeline. E.T. 

Rover spilled over two million gallons of drilling lubricant into the Tuscarawas River in 

Ohio. 

12. I am also worried about how the pipeline construction could impact the drinking water at 

the farm. It is on a well and I have seen other situations where spills of fuel or other 

chemicals during construction of pipelines have caused damage to water supplies. 

13. I'm also seriously worried about the risk of a pipeline failure which might result in an 

explosion. The pipeline would pass within approximately 1,000 feet of the farmhouse and 

barns. I am especially concerned because NEXUS is seeking a waiver from the gas 

odorization requirements. If we and others cannot smell the gas, we will have no warning 

if there is a leak that could lead to an explosion. 

2 
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14. If I ever want to sell the farm, I am concerned that the value of it will be significantly 

reduced by the damage done by construction of the pipeline and by the risk of a pipeline 

explosion. I would not buy a house this close to a large interstate natural gas pipeline. 

15. Since learning about NEXUS in August of 2014, my husband and I have lived in a 

constant state of stress. It has been a nightmare. We have organized and attended 

meetings, encouraged and worked with Washtenaw County and local townships to get 

resolutions passed against the NEXUS Pipeline, and submitted many comments to FERC 

about the proposed pipeline. I have put in thousands of hours of work opposing the 

pipeline. The entire process has been tiring and extremely stressful for me and my family, 

especially since I felt that I had no meaningful input into the planning process. On top of 

that, pipeline officials attempted to portray the pipeline as a foregone conclusion as a way 

to pressure me to sign an easement or lose my land to eminent domain. Regardless, I felt 

that it was morally wrong not to take a stand to preserve my family'S farm. 

16. When I learned that FERC granted approval to the pipeline on August 25,2017, I felt that 

I had exhausted any recourse I had to keep the pipeline off my land. I was frustrated, 

disappointed and believed that if I waited to go to court over the easement, I would lose. 

In September, I granted an easement to NEXUS. 

17. Even though I granted an easement, I felt forced to do so because I am basically fighting 

against Goliath. I signed only to avoid the terrible stress, cost, and uncertainty of 

litigation. The last three years have been a nightmare for me and my husband. We never 

thought we'd have to go through anything like this. I am still opposed to the pipeline for 

all the reasons I stated earlier. No amount of compensation can repair the damage that 

will be done to my family'S farm by the NEXUS Pipeline. I would gladly give up the 

3 
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money to get the last three years of my life back and have my property continue to be free 

from the pipeline. 

18. In addition to having concerns about how the pipeline will affect my property, I am also 

very opposed to the project for other reasons, particularly climate change impacts. I know 

that carbon-based fuels are harming our world and do not think we should be building 

new fossil fuel projects. 

19. It is my understanding that this lawsuit challenges FERC's approval of the NEXUS 

Pipeline. If successful, this lawsuit will force FERC to reevaluate the NEXUS project and 

to ensure that it truly complies with all federal and state law requirements. If this were to 

happen my concerns would be alleviated. I am worried that the pipeline may be built 

across my property before the issues raised in the lawsuit ever get in front of the court 

and think NEXUS should not be able to construct the pipeline before we can get a fair 

hearing. 

I declare under penalty of perjury the foregoing is true and correct to the best of my knowledge. 

October 13 ,2017 

4 
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160 FERC ¶ 61,022
UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:  Neil Chatterjee, Chairman;
                                        Cheryl A. LaFleur, and Robert F. Powelson.
                                        
NEXUS Gas Transmission, LLC

Texas Eastern Transmission, LP

DTE Gas Company

Vector Pipeline, L.P.

Docket No.

    Docket No.

     Docket No.
   
     Docket No.

CP16-22-000

CP16-23-000

CP16-24-000

CP16-102-000

ORDER ISSUING CERTIFICATES
AND GRANTING ABANDONMENT

(Issued August 25, 2017)

1. On November 20, 2015, NEXUS Gas Transmission, LLC (NEXUS) filed an 
application pursuant to section 7(c) of the Natural Gas Act (NGA)1 and Part 157 of the 
Commission’s regulations2 for authorization to construct and operate a new interstate 
pipeline system designed to provide up to 1,500,000 dekatherms (Dth) per day of firm 
transportation service from supply areas in the Appalachian Basin to consuming markets 
in northern Ohio, southeastern Michigan, and to the Dawn Hub in Ontario, Canada.  As 
part of the NEXUS Project, NEXUS will construct and operate a new, greenfield pipeline 
system extending from Kensington, Ohio, to the DTE Gas Company (DTE Gas) system 
west of Detroit in Ypsilanti Township, Michigan.  In addition, NEXUS will lease 
capacity on third-party pipelines as described below.  Specifically, NEXUS seeks 
authorization to construct approximately 257.5 miles of new natural gas pipeline and 
authorization to acquire capacity (i) in Pennsylvania, West Virginia, and Ohio by lease 
from Texas Eastern Transmission, LP (Texas Eastern); (ii) in southeastern Michigan by 
lease from DTE Gas; and (iii) in southeastern Michigan by lease from Vector Pipeline 
L.P. (Vector).  In conjunction with this project, NEXUS filed a pro forma FERC NGA 

                                             
1 15 U.S.C. §§ 717f(c) (2012).

2 18 C.F.R. pt. 157 (2017).
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Docket No. CP16-22-000, et al. - 2 -

Gas Tariff for Commission approval.  Nexus also requests a blanket certificate under Part 
157, Subpart F of the Commission’s regulations to perform certain routine construction 
activities and operations, as well as a blanket certificate under Part 284, Subpart G of the 
Commission’s regulations to provide open-access firm and interruptible interstate natural 
gas transportation services on a self-implementing basis with pre-granted abandonment 
for such services.

2. On November 20, 2015, Texas Eastern filed an application pursuant to NGA 
section 7(c) and Part 157 of the Commission’s regulations requesting authorization to 
construct and operate natural gas pipeline facilities to create capacity sufficient for the 
provision of 950,155 Dth per day of incremental firm transportation service from certain 
receipt points in Texas Eastern’s Market Zone 2 between Berne, Ohio, and Uniontown, 
Pennsylvania, and on its Line 73 to a proposed interconnection with NEXUS near the 
existing Kensington Processing Plant in Hanover Township, Columbiana County, Ohio. 
Texas Eastern also seeks approval under NGA section 7(b) to abandon by lease to 
NEXUS the capacity created by these new facilities [Texas Eastern Appalachian Lease 
(TEAL) Project].

3. On November 24, 2015, DTE Gas, a local distribution company, filed an 
application pursuant to NGA section 7(c) and Part 157 of the Commission’s regulations 
requesting a limited jurisdiction certificate enabling a combination of existing and new 
capacity3 on its system to be used by NEXUS, under a capacity lease, to provide firm 
transportation service in interstate commerce from a new interconnect (Willow Run) 
between NEXUS and DTE Gas in Ypsilanti Township, Michigan, to (a) the existing 
Vector-Milford Junction interconnect (Milford Meter Station) between DTE Gas and 
Vector, (b) the existing Vector-Belle River interconnect between DTE Gas and Vector,
and (c) the existing Union-St. Clair interconnect between DTE Gas and Union Gas 
Limited (Union) at the U.S./Canada border.  DTE Gas also asked for a determination that
its leasing of capacity to NEXUS will not affect its status as a local distribution company. 

4. On March 11, 2016, Vector filed an application pursuant to NGA section 7(b) and 
Part 157 of the Commission’s regulations requesting approval to abandon by lease to 
NEXUS existing capacity sufficient to provide 455,000 Dth per day of existing firm 
transportation service on two pipeline segments, extending from interconnections with 

                                             
3 The construction of the facilities necessary to provide the additional capacity on 

DTE Gas’s system which will be leased to NEXUS (i.e., piping, water bath line heaters, 
water gas heaters, and new gas compression at two existing compressor stations) will be 
subject to the jurisdiction of the Michigan Public Service Commission, as DTE Gas is a 
state-regulated gas utility providing limited interstate transportation service pursuant to 
18 C.F.R. § 284.224.
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DTE Gas in Michigan to the international border with Canada, that will become available 
upon contract expiration.  

5. As discussed below, the Commission will grant the requested authorizations, 
subject to conditions.  

I. Background and Proposal  

NEXUS

6. NEXUS, a new company organized under Delaware laws with its principal place 
of business in Texas, is jointly owned by indirect, wholly-owned subsidiaries of Spectra 
Energy Partners, LP (Spectra Energy, 50 percent)4 and DTE Energy Company (DTE
Energy, 50 percent).  NEXUS will be operated by Spectra Energy NEXUS Management, 
LLC, an indirect, wholly-owned subsidiary of Spectra Energy.  NEXUS does not 
currently own any pipeline facilities, nor is it engaged in any natural gas transportation 
operations.  Upon commencement of operations proposed in its application, NEXUS will 
become a natural gas company within the meaning of section 2(6) of the NGA,5 and, as 
such, will be subject to the jurisdiction of the Commission.

7. NEXUS proposes to construct and operate:

x new mainline originating at the existing Kensington Processing Plant in 
Hanover Township, Columbiana County, Ohio, and extending through 
Ohio and Michigan to connect with DTE Gas in Ypsilanti Township, 
Washtenaw County, Michigan, including:

o approximately 209.8 miles of new 36-inch-diameter pipeline in 
Columbiana, Stark, Summit, Wayne, Medina, Lorain, Huron, Erie, 
Sandusky, Wood, Lucas, Henry, and Fulton Counties, Ohio; and

o approximately 46.8 miles of new 36-inch-diameter pipeline in 
Lenawee, Monroe, Washtenaw, and Wayne Counties, Michigan; 

x four compressor stations:

                                             
4 On February 27, 2017, Spectra Energy became an indirect, wholly-owned 

subsidiary of Enbridge Inc.

5 15 U.S.C. § 717a(6) (2012).
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o the new 52,000 horsepower (hp) Hanoverton Compressor Station in 
Columbiana County, Ohio, consisting of two gas-fired turbine 
compressor units;

o the new 26,000 hp Wadsworth Compressor Station in Medina 
County, Ohio, consisting of a single gas-fired turbine compressor 
unit;

o the new 26,000 hp Clyde Compressor Station in Sandusky County, 
Ohio, consisting of a single gas-fired turbine compressor unit; and

o the new 26,000 hp Waterville Compressor Station in Lucas County, 
Ohio, consisting of a single gas-fired turbine compressor unit; and

x interconnecting pipeline to Tennessee Gas Pipeline (Tennessee Gas), 
consisting of approximately 0.9 miles of new 36-inch-diameter pipeline 
connecting the proposed metering and regulating (M&R) station at the 
Tennessee Gas mainline to the NEXUS mainline near the Kensington 
Processing Plant (Hanover Township).

8. NEXUS estimates that the proposed facilities will cost approximately 
$2,095,267,444. NEXUS states that it will also lease capacity from Texas Eastern, DTE
Gas, and Vector for 15-year primary terms, with options to extend. NEXUS states that 
the proposed project, including the three capacity leases, will enable it to provide         
1.5 million Dth per day of firm transportation service from the Appalachian Basin to 
markets in Northern Ohio and Southeastern Michigan, and to the Dawn Hub in Ontario, 
Canada.  

9. Nexus conducted open seasons from October 15 to November 30, 2012, from   
July 23 to August 21, 2014, and from January 14 to February 12, 2015. As a result, 
NEXUS executed precedent agreements with the following customers for 885,000 of its 
1.5 million Dth per day total available service capability for 15-year terms at negotiated 
rates:

x Union, a major Canadian natural gas storage, transmission and distribution 
company serving approximately 1.4 million customers and Enbridge 
subsidiary, for 150,000 Dth/d of firm transportation service;

x DTE Gas, a Michigan local distribution company serving approximately 
1.2 million customers and DTE Energy subsidiary, for 75,000 Dth/d of firm 
transportation service;
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x DTE Electric Company, an electric company serving approximately        
2.2 million customers in southeastern Michigan and DTE Energy 
subsidiary, for 75,000 Dth/d of firm transportation service;

x CNX Gas Company LLC, an independent oil and gas corporation, for 
150,000 Dth/d of firm transportation service;

x Noble Energy Inc., an independent oil and natural gas exploration and 
production company, for 75,000 Dth/d of firm transportation service; 

x Chesapeake Energy Marketing, Inc., a provider of oil, natural gas and 
natural gas liquids marketing services, for 200,000 Dth/d of firm 
transportation service;

x Columbia Gas of Ohio, Inc., a local distribution company serving
approximately 1.4 million customers, for 50,000 Dth/d of firm 
transportation service; and 

x Enbridge Gas Distribution, Inc., a Canadian local distribution company 
serving approximately 2 million customers and Enbridge subsidiary, for 
110,000 Dth/day of firm transportation service.

10. NEXUS will offer firm transportation, limited firm transportation, interruptible 
transportation, interruptible park and loan, and interruptible aggregation and balancing 
services under the terms and conditions of its proposed Rate Schedules FT, LFT, IT-1, 
PAL, and TABS.  

11. NEXUS requests a blanket certificate pursuant to Part 284, Subpart G of the 
Commission’s regulations authorizing NEXUS to provide open-access firm and 
interruptible interstate natural gas transportation services on a self-implementing basis 
with pre-granted abandonment for such services.6  NEXUS also requests a blanket 
certificate pursuant to section 157.204 of the Commission’s regulations, authorizing 
NEXUS to construct, operate, acquire, and abandon certain facilities as described in    
Part 157, Subpart F.7

Texas Eastern

                                             
6 18 C.F.R. § 284.221 (2017).

7 18 C.F.R. § 157.204 (2017).
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12. Texas Eastern, a Texas limited partnership with its principal place of business in 
Texas, is a natural gas company, as defined by NGA section 2(6),8 that transports natural 
gas in interstate commerce.  Texas Eastern is an indirect, wholly-owned subsidiary of 
Spectra Energy.  Texas Eastern’s natural gas transmission system extends through Texas, 
Louisiana, the offshore Gulf of Mexico area, Mississippi, Arkansas, Missouri, Tennessee, 
Illinois, Indiana, Kentucky, Ohio, Pennsylvania, New Jersey, and New York.

13. Texas Eastern proposes to construct and operate its proposed TEAL Project 
facilities in two phases, Phase One to be completed by November 1, 2017, and Phase 
Two to be completed by November 1, 2018.  The Phase One facilities include:

• approximately 4.4 miles of new 36-inch-diameter pipeline loop extending 
in an easterly direction from a tie-in with Texas Eastern’s existing 30-inch-
diameter Line 15 to Texas Eastern’s existing 36-inch-diameter Line 30 
located northwest of the Village of Clarington in Monroe County, Ohio; in 
addition, piping to accommodate a temporary (portable) launcher/receiver 
will be installed at the west end of the loop during construction;

• approximately 1,790 feet of 30-inch-diameter connecting pipeline and a 
new 30-inch-diameter tee tap to connect Texas Eastern’s Line 73 to the 
NEXUS meter and regulating M&R station to be located in Hanover 
Township;

• piping modifications to accommodate bi-directional flow at the Colerain
Compressor Station, regulation facilities at the tie-in along Line 73 at Texas
Eastern’s Lines 10 and 15, launcher/receiver facilities along Line 73 at
Texas Eastern’s Lines 25 and 30, and additional piping modifications to 
add filter separators at an existing Texas Eastern regulation facility at Lines 
10 and 15 and launcher/receiver sites at Lines 25 and 30 near the Village of
Clarington, Monroe County, Ohio;

• removal of an existing launcher and associated appurtenances from the east
end of the proposed 4.4-mile mainline pipeline loop (at the endpoint of
existing Line 30), installation of a tie-in to Line 15, and piping to
accommodate a temporary (portable) launcher/receiver will be installed at 
the west end of the loop during construction; and

• installation of new launcher/receivers at the north and south ends of the
proposed 1,790-foot pipeline connecting with NEXUS.

                                             
8 15 U.S.C. § 717a(6) (2012).
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The Phase Two facilities include:

• a new compressor station, the Salineville Compressor Station, which 
includes two Taurus gas turbine compressor units (18,800 hp total) along 
Texas Eastern’s 30-inch-diameter Line 73 in Franklin Township,
Columbiana County, Ohio;

• an additional Taurus gas turbine compressor unit (9,400 hp) and 
incremental gas cooling at Texas Eastern’s existing Colerain Compressor 
Station in Colerain Township, Belmont County, Ohio; and

• a communication tower located along the project route at the Salineville
Compressor Station site.

14. Texas Eastern states that the proposed project will create capacity necessary to 
provide 950,155 Dth per day of firm transportation service from the Appalachian Basin to 
a new interconnection with the NEXUS Project in Columbiana County, Ohio.  Texas 
Eastern estimates that the proposed TEAL Project will cost approximately $183,519,668.  

15. NEXUS and Texas Eastern have entered into a Capacity Lease Agreement that 
provides that Texas Eastern will construct, own, and operate the TEAL Project facilities 
and abandon by lease to NEXUS all of the incremental capacity associated with the 
proposed facilities.  In turn, NEXUS proposes to acquire that capacity to provide 
transportation service under its open-access tariff.  The Capacity Lease Agreement is 
structured as an operating lease under which Texas Eastern will lease capacity sufficient 
to provide 637,559 Dth per day in 2017, increasing to 950,155 Dth per day in 2018, of 
firm transportation service from certain receipt points located on the Texas Eastern 
system to a proposed interconnection with the NEXUS Project facilities.  The Capacity 
Lease Agreement provides for an initial 15-year primary term with an option for NEXUS 
to extend up to six times, with each extension for a period of up to five years.

16. Section 7.1 of the Capacity Lease Agreement provides that NEXUS will pay a 
fixed monthly lease charge equal to the lease maximum daily quantity (MDQ) multiplied 
by the weighted average of (i) $0.125 Dth per day for the first 75,000 Dth per day of 
MDQ in effect for such day, and (ii) $0.15 Dth per day of MDQ in effect for such day 
above 75,000 Dth per day.  Texas Eastern states that the proposed lease payment is lower 
than the recently approved OPEN Project reservation charge of $16.915 Dth per month 
for comparable transportation service on Texas Eastern.9  

                                             
9 Texas Eastern Application at 21 (citing Texas Eastern Transmission, LP,        

149 FERC ¶ 61,198, at P 20 (2014)).
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17. Section 7.2 of the Capacity Lease Agreement states that NEXUS will also provide 
fuel in-kind to Texas Eastern for fuel consumed under the NEXUS Lease, and that the 
fuel will be tracked and trued-up to ensure that NEXUS is responsible for the fuel use and 
lost and unaccounted for volumes associated with the lease capacity.  The initial fuel rate 
under the lease is 0.60 percent.  

DTE Gas

18. DTE Gas, a Michigan corporation with its principal place of business in Michigan,
is a state-regulated gas utility providing limited interstate transportation service pursuant 
to section 284 of the Commission’s regulations.10  DTE Gas is an indirect, wholly-owned 
subsidiary of DTE Energy.  DTE Energy, which holds a 50 percent ownership interest in 
NEXUS, has natural gas and electric operations in 24 states.

19. NEXUS and DTE Gas have entered into a Capacity Lease Agreement that 
provides that NEXUS will lease existing unsubscribed capacity as well as expansion 
capacity from DTE Gas.  NEXUS proposes to use the lease capacity to provide 
transportation service under its open-access tariff.  The Capacity Lease Agreement is 
structured as an operating lease under which DTE Gas will lease firm capacity sufficient 
to provide 1,351,829 Dth per day of firm service, exclusive of fuel gas.  The Capacity 
Lease Agreement provides NEXUS the right to increase the lease quantity by either 
200,000 Dth per day or 350,000 Dth per day commencing November 1, 2018, and by an 
additional 100,000 Dth per day, 150,000 Dth per day, or 250,000 Dth per day on April 1, 
2020.11  The Capacity Lease Agreement provides for an initial 15-year primary term with 
an option for NEXUS to extend up to six times, with each extension for a period of up to 
five years.

20. DTE Gas will charge NEXUS a lease charge of $0.076/Dth.  DTE Gas states that 
the lease charge is less than DTE Gas’s firm transportation rate for comparable service of 
$0.269/Dth.12  The initial fuel rate under the lease is 1.00 percent.  In addition, DTE Gas 
requests a limited jurisdiction certificate in order to allow for the interstate transportation 
of gas through DTE Gas’s system and a determination that the lease will not affect its 
status as a local distribution company otherwise exempt from FERC regulation pursuant 
to section 1(c) of the NGA.    

                                             
10 18 C.F.R. § 284.224 (2017).  See Michigan Consolidated Gas Co., 12 FERC 

¶ 61,044 (1980).

11 DTE Gas Data Request Response October 17, 2016.

12 DTE Gas Application at 6.
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Vector

21. Vector is a natural gas company, as defined by NGA section 2(6), that transports 
natural gas in interstate commerce.  Vector is a limited partnership organized under 
Delaware law with its principal place of business in Michigan.  Vector is a joint venture 
between Calgary-based Enbridge, Inc. and Detroit-based DTE Energy.  Vector’s natural 
gas transmission system extends through Illinois, Indiana, Michigan, and into Ontario, 
Canada.

22. NEXUS and Vector have entered into a Capacity Lease Agreement that provides 
that NEXUS will lease existing firm capacity from Vector.  NEXUS proposes to acquire 
that capacity to provide transportation service under its open-access tariff.  The Capacity 
Lease Agreement is structured as an operating lease under which Vector will lease firm 
capacity on two segments of its system to NEXUS.  Vector will lease capacity sufficient 
to provide 130,000 Dth per day of firm transportation service on one segment that 
extends from an interconnection between DTE Gas and Vector near Milford, Michigan
(Milford Segment).  On the other segment, extending from a second interconnection 
between DTE Gas and Vector near Belle River, Michigan (Belle River Segment), Vector 
will lease capacity sufficient to provide 325,000 Dth per day of firm transportation 
service.13  Both lease segments terminate at the international border with Canada.  Article 
VI of the Capacity Lease Agreement provides for an initial 15-year primary term with an 
option for NEXUS to extend up to six times, with each extension for a period of up to 
five years.

23. Section 7.1 of the Capacity Lease Agreement provides that NEXUS will pay a 
lease charge of $0.145 Dth per day during the Primary Term and $0.12 Dth per day
during any Extended Terms for capacity on the Milford Segment and $0.06 Dth per day
for capacity on the Belle River Segment less an adjustment to reflect charges assessed by 
Vector’s affiliate for service in Canada.  Vector states that the proposed lease payments 
for both segments are lower than the maximum recourse rates for comparable 
transportation service on Vector.14  Both the Milford Segment and Belle River Segment 
are located in Zone 2 of Vector’s system and the maximum reservation charge for firm 
transportation service in Zone 2 under Rate Schedule FT-1 is $0.2557 Dth per day.  

24. Section 7.2 of the Capacity Lease Agreement states that NEXUS will also provide 
fuel in-kind to Vector for fuel consumed under the NEXUS Lease through a fixed fuel 
reimbursement charge of 0.4 percent per Dth for all nominations utilizing the Lease 
Capacity. 
                                             

13 Vector Application at 4-5.

14 Vector Application at FN 7.
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II. Notice, Interventions, Comments, Protests, and Requests for Evidentiary 
Hearing and Consolidation

25. Notices of NEXUS’s, Texas Eastern’s, DTE Gas’s, and Vector’s applications
were published in the Federal Register on December 11, 2015 (80 Fed. Reg. 76,970), 
December 11, 2015 (80 Fed. Reg. 76,970), December 7, 2015 (80 Fed. Reg. 76,010), and 

April 8, 2016 (81 Fed. Reg. 20,630) respectively.  Many timely, unopposed motions to 
intervene were filed.15  

26. The parties listed in Appendix A to this order filed late motions to intervene.  We 
will grant the late-filed motions to intervene.16

27. Many comments supporting or opposing the proposals were filed.  Commenters 
raised numerous issues, including routing, safety, sufficiency of information, and 
potential economic and environmental impacts of the proposals. NEXUS, Texas Eastern, 
and DTE Gas filed answers.  Although the Commission’s Rules of Practice and 
Procedure do not permit answers, we will accept the responses because they clarify the 
concerns raised and provide information that has assisted in our decision making.17  
Concerns raised in the comments are addressed below or in the Environmental Impact 
Statement (EIS).

28. Some interveners and commenters assert that the Commission should hold an
evidentiary hearing.  An evidentiary, trial-type hearing is necessary only where there are 
material issues of fact in dispute that cannot be resolved on the basis of the written 
record.18  No party has raised a material issue of fact that the Commission cannot resolve 
on the basis of the written record.  As demonstrated by the discussion below, the existing 
written record provides a sufficient basis to resolve the issues relevant to this proceeding.  
The Commission has satisfied the hearing requirement by giving interested parties an 
opportunity to participate through evidentiary submission in written form.19  Therefore, 

                                             
15 Timely, unopposed motions to intervene are granted by operation of Rule 214 of 

the Commission’s Rules of Practice and Procedures. See 18 C.F.R. § 385.214 (2017).

16 See id. § 385.214(c)(2).

17 Id. § 385.213(a)(2).

18 See, e.g., Southern Union Gas Co. v. FERC, 840 F.2d 964, 970 (D.C. Cir. 
1988); Dominion Transmission, Inc., 141 FERC ¶ 61,183, at P 15 (2012).

19 Moreau v. FERC, 982 F.2d 556, 568 (D.C. Cir. 1993).
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we will deny the request for a trial-type evidentiary hearing.20  Other commenters asked
the Commission to delay the proceedings to resolve issues that were not addressed in the 
pre-filing process.  We will deny the request to delay.  The issues in these proceedings
can be resolved and have now been resolved in this order based on the record without 
need for a delay.

29. Sierra Club filed a motion to lodge three orders issued by the Michigan Public 
Service Commission (Michigan Commission) and testimony in those proceedings, 
which it appended to its motion.  The orders stated that the Michigan Commission will 
determine whether costs associated with NEXUS should be recoverable through DTE’s 
rates after a full review of contracts between DTE and NEXUS, as well as its other 
affiliates.  Sierra Club argues that the Commission should defer issuing an order in this 
proceeding until the Michigan Commission has made that determination, asserting that 
DTE may pull out of the project proposed in this proceeding if the Michigan 
Commission disallows recovery of DTE’s NEXUS-related costs.  

30. The documents appended to the Sierra Club’s motion to lodge are part of the 
record in this proceeding.  We will deny the request to defer issuing an order.  As 
discussed below, NEXUS must file a written statement affirming that it has executed 
firm contracts for the capacity levels and terms of service represented in the precedent 
agreements, including its agreement with DTE, before commencing construction.  
Moreover, as also discussed below, NEXUS must calculate its recourse rates based on 
the designed capacity of the pipeline, thereby placing NEXUS at risk for any 
unsubscribed capacity.  Under these circumstances, we find no need to defer issuing an 
order in this proceeding.

31. Interveners and commenters assert that the Commission should require the 
applicants to add more descriptions and labeling to the submissions and organize them 
differently.  We will deny these requests since the applicants’ filings have been submitted 
in accordance with the Commission’s requirements.21

III. Discussion  

32. NEXUS’s, Texas Eastern’s, DTE Gas’s, and Vector’s proposals to construct,
operate, and/or lease facilities to transport natural gas in interstate commerce subject to 

                                             
20 See e.g., El Paso Natural Gas Co., 136 FERC ¶ 61,180, at P 28 (2011).

21 See 18 C.F.R. pt. 156 (2017).
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the jurisdiction of the Commission are subject to the requirements of subsections (b), (c),
and/or (e) of NGA section 7.22

                                             
22 15 U.S.C. §§ 717f(b), 717f(c) and 717f(e) (2012).
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A. Application of Certificate Policy Statement

33. The Certificate Policy Statement provides guidance for evaluating proposals to
certificate new construction.23  The Certificate Policy Statement establishes criteria for 
determining whether there is a need for a proposed project and whether the proposed 
project will serve the public interest.  The Certificate Policy Statement explains that in 
deciding whether to authorize the construction of major new natural gas facilities, the 
Commission balances the public benefits against the potential adverse consequences.  
The Commission’s goal is to give appropriate consideration to the enhancement of 
competitive transportation alternatives, the possibility of overbuilding, subsidization      
by existing customers, the applicant’s responsibility for unsubscribed capacity, the 
avoidance of unnecessary disruptions of the environment, and the unneeded exercise of 
eminent domain in evaluating new pipeline construction.  

34. Under this policy, the threshold requirement for pipelines proposing new projects 
is that the pipeline must be prepared to financially support the project without relying on 
subsidization from its existing customers.  The next step is to determine whether the 
applicant has made efforts to eliminate or minimize any adverse effects the project might 
have on the applicant’s existing customers, existing pipelines in the market and their 
captive customers, or landowners and communities affected by the route of the new 
pipeline. If residual adverse effects on these interest groups are identified after efforts 
have been made to minimize them, the Commission will evaluate the project by 
balancing the evidence of public benefits to be achieved against the residual adverse 
effects.  This is essentially an economic test.  Only when the benefits outweigh the 
adverse effects on economic interests will the Commission proceed to consider the 
environmental analysis where other interests are addressed.

1. NEXUS Project

35. As discussed above, the threshold requirement for pipelines proposing new 
projects is that the applicant must be prepared to financially support the project without 
relying on subsidization from its existing customers.  NEXUS is a new company with no 
existing shippers.  Thus, there is no potential for subsidization on NEXUS’s system or 
degradation of service to existing customers.  In addition, there will be no adverse impact 
on other pipelines in the region or their captive customers because the proposal is not 
intended to replace service on other pipelines.  Also, no pipeline company or their captive 
customers have protested NEXUS’s application.  

                                             
23 Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC 

¶ 61,227 (1999), clarified, 90 FERC ¶ 61,128, further clarified, 92 FERC ¶ 61,094 (2000) 
(Certificate Policy Statement). 
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36. Interveners and commenters assert that the proposed project will have adverse 
environmental and economic impacts; e.g. limiting future development of area, lost tax 
revenue, and depressed property values.  As discussed in greater detail below, and in the
final EIS, NEXUS’s proposed project will disturb approximately 5,010.8 acres of land
during construction and 1,696.0 acres during operation, including 132.2 acres for the new 
compressor stations and M&R stations.  In order to minimize impacts on landowners, to 
the extent practicable NEXUS will construct its proposed facilities on existing rights-of-
way and on previously disturbed property.  Approximately 45 percent of proposed 
facilities are sited on such land.

37. While we are mindful that NEXUS has been unable to reach easement agreements 
with some landowners, we find that for purposes of our consideration under the 
Certificate Policy Statement, NEXUS has taken sufficient steps to minimize adverse 
impacts on landowners and surrounding communities.  NEXUS participated in the 
Commission’s pre-filing process and has actively worked to address landowner and 
community concerns and input.  Specifically, NEXUS incorporated 259 route variations 
into its proposed route for various reasons, including landowner requests, avoidance of 
sensitive resources, or engineering considerations.24  Further, while we recognize that not 
all of NEXUS’s proposed capacity has been subscribed to date, there is no evidence that 
downsizing the project to accommodate only the currently-subscribed level of service 
would result in any significant reductions in the project’s impacts on landowners and 
communities. In fact, construction at this time of 36-inch-diameter pipeline segments as 
proposed may well avoid impacts on landowners and communities in the future, should 
the demand projected and anticipated by the project sponsors materialize, and 
construction of additional pipeline looping be needed to expand the capacity of a down-
sized project constructed to accommodate only that service currently subscribed.

38. As noted above, 885,000 Dth per day of firm transportation service has been 
subscribed on the NEXUS project under precedent agreements for initial terms of          
15 years.  NEXUS states that it is continuing to market the unsubscribed capacity and that 
it anticipates that growing demand, including from the electric power sector in the region 
and for capacity out of the Appalachian Basin, will result in additional contracts for 
service.  NEXUS asserts that many new gas-fired plants are planned,25 including three 

                                             
24 EIS at ES-17.

25 Motion for Leave to Answer and Answer of NEXUS and Texas Eastern 
(January 12, 2016).
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that have filed letters of support in this proceeding.26  NEXUS further notes that there are 
recent proposals to convert existing natural gas pipelines to crude oil pipelines, which 
would impact the natural gas supply to the region.27

39. While many intervenors and commenters support NEXUS’s proposed project, 
other commenters question the need for the project, suggesting that there is already 
sufficient natural gas infrastructure and supply in the market area.  They also point to the 
fact that the project is only 59 percent subscribed and that some of the precedent 
agreements are with NEXUS’s affiliates.

40. The final EIS analyzed the availability of capacity on other pipelines to serve as 
alternatives to the NEXUS project and concluded that sufficient capacity does not exist to 
provide all of the service contemplated by the NEXUS project.28  There is also no 
evidence that available capacity exists on other pipelines to provide the 885,000 Dth    
per day of service currently subscribed by the NEXUS shippers. 29  Moreover, the 
Certificate Policy Statement eliminated the requirement that a project’s sponsor show that 
there were precedent agreements in place for any particular percentage of proposed 
capacity in order to have its application considered by the Commission.30  In its place, the 
Certificate Policy Statement (1) established a threshold requirement that the project must 
be able to proceed without subsidies from existing customers31 and (2) allowed applicants 
to determine how best to demonstrate need for their projects.32  Nonetheless, the 

                                             
26 NRG Power Midwest GP LLC (filed Aug. 17, 2016), Oregon Clean Energy, 

LLC (filed Aug. 26, 2016), and GDF SUEZ Marketing North American, Inc. (filed     
Feb. 17, 2016).

27 NEXUS Application at 17.

28 Final EIS at 5-17.

29 Commission staff used publically-available information from NEXUS’ 
application and other pipeline company’s electronic bulletin boards to determine that 
there is no unsubscribed capacity available to serve NEXUS’ shippers.

30 Prior to the Certificate Policy Statement, the Commission required a new 
pipeline project to have contractual commitments for at least 25 percent of the proposed 
project’s capacity.  See Certificate Policy Statement, 88 FERC at 61,743.  NEXUS, at   
59 percent subscribed, would have satisfied this prior requirement.

31 Certificate Policy Statement, 88 FERC at 61,476 - 77.

32 Id. at 61,748.

20170825-3039 FERC PDF (Unofficial) 08/25/2017
USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 57 of 295



Docket No. CP16-22-000, et al. - 16 -

Certificate Policy Statement made clear that while applicants no longer need to present 
precedent agreements, these contracts are still significant evidence of project need or 
demand.33  

41. NEXUS has entered into long-term firm precedent agreements with eight 
customers (including LDCs, an electric utility, and producers), for 885,000 Dth/day of 
firm transportation service – close to 60 percent of the system’s capacity.  While the 
proposed pipeline has a significant portion of its capacity that remains unsubscribed, on 
balance, and for the reasons set forth herein, there is sufficient demonstration of need to 
justify authorization of NEXUS’s proposed project.  

42. In arriving at this conclusion, the Commission looked at the potential impacts of 
two hypothetical projects that could deliver the subscribed capacity volumes.  For 
illustrative purposes only, staff performed an independent hydraulic analysis of            
two potential facility design scenarios to accommodate the 885,000 Dth/d of firm 
transportation service currently subscribed on NEXUS, utilizing the pipeline hydraulic 
models that NEXUS and Texas Eastern provided in support of their respective 
applications and based upon the same engineering assumptions underlying the NEXUS 
and TEAL projects.  The first design would use the currently proposed 36-inch-diameter 
pipe and eliminate the proposed Wadsworth, Clyde, and Waterville Compressor Stations.  
The second would reduce the proposed NEXUS pipeline from 36- to 30-inches in 
diameter, eliminate the Wadsworth Compressor Station, increase compression at the 
Clyde Compressor Station from 26,000 hp to 30,500 hp, and reduce compression at the 
Waterville Compressor Station from 26,000 hp to 2,500 hp. 

43. Eliminating the three compressor stations under the first design scenario would 
reduce the total acres (mostly from agricultural and open land use categories) required for 
construction and operation of the NEXUS project by about 3 and 5 percent, respectively
(or approximately 90 acres).34 It would also eliminate perceived operational noise 
impacts and most air pollutant emission sources, except for fugitives and emissions 
associated with the process heaters. 

44. The reduction in pipeline diameter under the second design scenario would have 
no impact on the acreage needed to construct and operate the pipeline facilities. Under

                                             
33 Id.

34 While the compression facilities and communication towers at these locations 
would be eliminated, minor land retention could continue to be needed at these locations 
for operation of the remaining facility components, such as pig launchers and receivers 
and process heaters.

20170825-3039 FERC PDF (Unofficial) 08/25/2017
USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 58 of 295



Docket No. CP16-22-000, et al. - 17 -

standard industry practices35, the recommended width of the construction right of way 
would not change if the proposed 36-inch- pipeline were reduced to a 30 inch pipeline
because much of the construction equipment is of standard size, and workspace needs do 
not change significantly for trench excavation and spoil piles, personnel safety, staging of 
pipe and pipeline appurtenances, and efficient movement of materials and equipment.
Likewise, the permanent right-of-way would not change if pipeline diameter is reduced. 
Therefore, a reduction in pipeline diameter to more closely size the pipeline to the 
contracted for volumes would likely have no effect on the pipeline route, the operational 
footprint, or the potential exercise of eminent domain. 

45. In addition, under this second design scenario, the elimination of the Wadsworth 
Compressor Station would reduce the total acres (mostly agricultural land) required for 
construction and operation of the NEXUS project by about 1 percent (or approximately 
20 acres). It would also eliminate a noise source and most air pollutant emissions from 
that location.  However, much of the same infrastructure (operation control buildings, 
compressor buildings, emergency generators, separators, suction and discharge piping, 
storage tanks, pig launchers/receivers, process heaters, and communication towers) would 
likely continue to be required at the revised Clyde and Waterville Compressor Stations; 
thus, their operational footprints are unlikely to change. Further, staff could not 
accurately assess the facility changes and impacts potentially associated with an increase 
in compression at the Clyde Compressor Station from 26,000 hp to 30,500 hp, and a 
reduction in compression at the Waterville Compressor Station from 26,000 hp to     
2,500 hp. The changes in horsepower would likely be accomplished by replacing the 
currently proposed units with different compressor units. The different units may have 
similar or entirely different emission profiles, exhaust temperatures, exhaust velocities, 
and noise profiles, based on manufacturer and emission controls selected. In particular, 
the reduction in compression at Waterville could be accomplished by replacing the 
turbine unit with a reciprocating engine unit. Conclusions regarding impacts on air and 
noise quality from additional compression in some locations and reduced compression in 
others are not possible without detailed knowledge of the equipment selected for the 
change in compression. However, in general, air emissions from the changes in 
compression under the second scenario are likely to continue to meet federal and state air 
quality standards and operational emissions would not have a significant impact on local 
or regional air quality, as is the case for the currently proposed compressor stations.

46. We note that numerous comments were received during environmental review of 
the NEXUS project expressing concern for air quality and noise impacts, particularly at 
the Wadsworth and Waterville Compressor Stations.  However, as is discussed below, the 

                                             
35 INGAA Foundation “Building Interstate Natural Gas Transmission Pipelines:  A 

Primer” January 2013.
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final EIS concludes that the NEXUS project as proposed would comply with federal and 
state air quality standards and operational emissions would not have a significant impact 
on local or regional air quality. In addition, the final EIS indicates that the sound 
contribution of the compressor stations, as proposed, would not be audible at the nearby 
noise sensitive areas. Thus, we do not find the illustrative benefits, or potentially avoided 
impacts, of the hypothetical down-sized projects sufficient to outweigh the immediate
benefits of meeting the demand evidenced by the long-term precedent agreements for 
885,000 Dth/d of firm transportation service on the project as filed before us.  Moreover, 
the Commission has recognized that constructing a larger capacity pipeline than 
immediately necessary in a location where there is potential for future growth in demand 
for service on the pipeline is appropriate as it will minimize potential environmental and 
landowner impacts that could occur in the future were a smaller pipeline constructed 
now.36

47. Several commenters contend that agreements with affiliates should not be 
considered as probative of need as contracts with unaffiliated companies.  However, 
absent evidence of anti-competitive or other inappropriate behavior, the Commission
views service agreements with affiliates like those with any other shipper for purposes of 
assessing the demand for capacity.37  No evidence suggesting affiliate abuse has been 
filed in this proceeding.

48. NEXUS has entered into long-term firm precedent agreements for almost            
60 percent of its proposed system’s capacity.  Before being allowed to commence 
construction, NEXUS must file a written statement affirming that it has executed firm 
contracts for the capacity levels and terms of service represented in the precedent 
agreements.  As noted above, even if it were not precluded by Commission policy, as a 
new company, NEXUS has no existing customer from whom it could recover any of the 
costs associated with the unsubscribed capacity.38  Moreover, NEXUS’s recourse rates 
                                             

36 See Texas Eastern Transmission, LP, 129 FERC ¶ 61,151, at P 32 (2009) 
(approving, in conjunction with Texas Eastern’s TEMAX Project, construction of the 
Marietta Extension while acknowledging that 409,000 Dth per day of the extension’s 
total capacity of 864,000 Dth per day was unsubscribed). 

37 See Transcontinental Gas Pipe Line Company, LLC, 141 FERC ¶ 61,091, at      
P 21 (2012).

38 Some commenters assert that shipper DTE Gas, an affiliate of NEXUS owner 
DTE Energy and a state regulated gas utility, will require its captive distribution 
customers to subsidize its service on NEXUS.  Issues related to DTE Gas’s ability to 
recover costs associated with its decision to subscribe to service on NEXUS involve 
matters to be determined by the Michigan Public Service Commission; those concerns are 
beyond the scope of the Commission’s jurisdiction.
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will be based on the design capacity of the constructed pipeline.  These factors operate   
to place all risk for any unsubscribed capacity solely upon NEXUS, assuring the
Commission that the project will not go forward unless it is financially viable.39  Under 
these circumstances, we find NEXUS has sufficiently demonstrated a need for the 
project.40

49. Interveners and commenters express concerns about easement negotiations and the 
possible misuse of eminent domain, including a request that the Commission reject the 
proposed construction schedule, arguing that the time between issuance of the order 
granting the certificates and commencement of construction is too short to permit
eminent domain procedures, thus allowing companies to file emergency motions for 
immediate possession.  In this regard, we note that NEXUS may not start construction 
without satisfying a number of requirements for obtaining a notice to proceed with 
construction; a certificate order does not authorize a company to construct at its own 
schedule.  We also note that NEXUS has expressed its commitment to working 
collaboratively with landowners to acquire necessary property rights. NEXUS reports 
that it has to date in fact obtained easements for over 93 percent of the project route 
without the use of eminent domain.41   The fact that such a large portion of the project 
route has been acquired without use of eminent domain strongly supports a finding that
the applicants’ efforts have minimized the potential for adverse impacts on landowners 
and surrounding communities.  

50. In the event remaining affected landowners are unable to reach agreement with 
NEXUS, NEXUS, pursuant to NGA section 7(h), may acquire the needed property rights 
through the eminent domain process in state or federal court.  In such a proceeding, the 
court will take into account the fair market value of the necessary property rights in 
deciding the compensation due.  The sufficiency of compensation is a contractual matter 
or, if agreement is not reached, a matter for a court with appropriate jurisdiction and not 
an area over which the Commission has jurisdiction.  The timing of eminent domain 
proceedings is likewise a matter for a court with appropriate jurisdiction and not an issue 
over which the Commission has jurisdiction.  

                                             
39 Certificate Policy Statement, 88 FERC at 61,746; and Constitution Pipeline 

Company, LLC, et al., 149 FERC ¶ 61,199, at P 28 (2014).

40 With respect to comments requesting the Commission to assess the market 
demand for gas to be transported by two other proposed interstate pipeline projects, we 
note that the Commission will evaluate the proposals in those proceedings in accordance 
with the criteria established our Certificate Policy Statement.  

41 August 10, 2017 Response to Data Request.
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51. As discussed above, NEXUS’s proposed project will serve a demonstrated
demand for natural gas.  Based on the benefits the project will provide and the minimal 
adverse impacts on existing shippers, other pipelines and their captive customers, and 
landowners and surrounding communities, we find, consistent with the Certificate Policy 
Statement and NGA section 7(c), that the public convenience and necessity requires 
approval of NEXUS’s proposal, subject to the conditions discussed below.  

2. Texas Eastern TEAL Project

52. As discussed above, the threshold requirement for pipelines proposing new 
projects is that the applicant must be prepared to financially support the project without 
relying on subsidization from its existing customers.  Texas Eastern will lease all the 
incremental capacity created by its project facilities to NEXUS.  Texas Eastern proposes 
to recover all costs associated with the TEAL Project from NEXUS; no project costs will 
be recovered from existing shippers.  Thus, we find that the threshold no-subsidy 
requirement under the Certificate Policy Statement has been met.  There is no evidence 
that the proposal will degrade service to existing customers.   In addition, there will be no 
adverse impact on other pipelines in the region or their captive customers because the 
proposal is not intended to replace service on other pipelines.  Also, no pipeline company 
or their captive customers have protested Texas Eastern’s application.  

53. Interveners and commenters assert that the proposed TEAL Project will have 
adverse environmental and economic impacts.  As discussed in greater detail below, and 
in the EIS, Texas Eastern’s proposed project will disturb approximately 213.0 acres of 
land during construction and 45.9 acres during operation, including 16.2 acres for the 
new compressor station and regulation site.  In order to minimize impacts on landowners, 
Texas Eastern will construct approximately 94 percent of the proposed facilities on 
existing rights-of-way and on previously disturbed property.  Accordingly, we find that 
Texas Eastern has designed the project to minimize adverse impacts on landowners and 
surrounding communities.

54. Texas Eastern’s proposed project will enable NEXUS to serve a growing demand 
for natural gas, as discussed above.  Based on the benefits the projects will provide and 
the minimal adverse impacts on existing shippers, other pipelines and their captive 
customers, and landowners and surrounding communities, we find, consistent with the 
Certificate Policy Statement and NGA section 7(c), that the public convenience and 
necessity requires approval of Texas Eastern’s proposal, subject to the conditions 
discussed below.  

B. Lease Agreements

55. As explained above, NEXUS has entered into Capacity Lease Agreements with 
Texas Eastern, DTE Gas, and Vector whereby the lessors will lease firm capacity that is 
either currently available on their systems or that will be made available by the 
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construction proposed in the applications addressed herein.  In turn, NEXUS will use the 
leased capacity to provide service under the terms of the NEXUS FERC Tariff.  

56. Historically, the Commission views lease arrangements differently from 
transportation services under rate contracts.  The Commission views a lease of interstate 
pipeline capacity as an acquisition of a property interest by the lessee in the capacity of 
the lessor’s pipeline.42  To enter into a lease agreement, the lessee generally needs to be a 
natural gas company under the NGA and needs section 7(c) certificate authorization to 
acquire the capacity.  Once acquired, the lessee in essence owns that capacity and the 
capacity is subject to the lessee’s tariff.  The leased capacity is allocated for use by the 
lessee’s customers.  The lessor, while it may remain the operator of the pipeline system, 
no longer has any rights to use the leased capacity.43

57. The Commission’s practice has been to approve a lease if it finds that: (i) there 
are benefits from using a lease arrangement; (ii) the lease payments are less than, or equal 
to, the lessor’s firm transportation rates for comparable service over the term of the lease; 
and (iii) the lease arrangement does not adversely affect existing customers.44  As 
discussed below, we find that the lease agreements between (i) Texas Eastern and 
NEXUS, (ii) DTE Gas and NEXUS, and (iii) Vector and NEXUS satisfy these 
requirements. 

1. Texas Eastern Lease Agreement

58. The Commission has found that leases in general have several potential public 
benefits.  Leases can promote efficient use of existing facilities, avoid construction of 
duplicative facilities, reduce the risk of overbuilding, reduce costs, and minimize 
environmental impacts.45  In addition, leases can result in administrative efficiencies for
shippers.46  NEXUS’s lease with Texas Eastern provides benefits to shippers by enabling 
them to acquire transportation service across the Texas Eastern and NEXUS pipeline 

                                             
42 Texas Eastern Transmission Corp., 94 FERC ¶ 61,139, at 61,530 (2001).

43 Texas Gas Transmission, LLC, 113 FERC ¶ 61,185, at P 10 (2005).

44 Id.; Islander East Pipeline Company, L.L.C., 100 FERC ¶ 61,276, at P 69 (2002)
(Islander East). 

45 See, e.g., Dominion Transmission, Inc., 104 FERC ¶ 61,267, at P 21 (2003); 
Islander East, 100 FERC ¶ 61,276 at P 70.

46 Wyoming Interstate Co., Ltd., 84 FERC ¶ 61,007, at 61,027 (1998), reh’g 
denied, 87 FERC ¶ 61,011 (1999).

20170825-3039 FERC PDF (Unofficial) 08/25/2017
USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 63 of 295



Docket No. CP16-22-000, et al. - 22 -

systems without the administrative burdens of having to deal with transportation on 
multiple pipeline systems. The lease arrangement also provides environmental benefits 
by allowing NEXUS to largely avoid additional greenfield construction that would 
duplicate the path from the Appalachian Basin production areas served by Texas 
Eastern’s system to the proposed interconnection between Texas Eastern’s Line 73 and 
the NEXUS Project.  

59. As NEXUS and Texas Eastern have explained, NEXUS will be leasing new 
capacity on Texas Eastern’s system, created through the construction of the TEAL 
Project facilities.  The monthly lease payment will recover both capital and operating
costs associated with the project during the lease term.

60. The lease of capacity to NEXUS will not adversely affect Texas Eastern’s existing 
customers.  The capacity leased to NEXUS is newly created capacity made available by 
the TEAL Project facilities and does not diminish capacity currently utilized by or 
available to Texas Eastern’s existing customers.  Additionally, none of Texas Eastern’s 
transportation customers will bear any of the costs associated with the TEAL Project.  
Consistent with Commission policy, Texas Eastern will be at risk for the recovery of any 
costs associated with the lease capacity that are not collected from NEXUS.47  Because 
Texas Eastern will not be able to provide jurisdictional service on the lease capacity 
during the term of the lease with NEXUS, Texas Eastern will not be allowed to reflect in 
its system rates any of the costs (i.e., the fully-allocated cost of service) associated with 
the leased capacity.48  In addition, Texas Eastern will track and true-up the fuel provided 
by NEXUS under the lease to ensure that NEXUS is fully responsible for the fuel and 
LAUF associated with flows on the leased capacity.  

61. We find that the lease payments are satisfactory, there are benefits, and those 
benefits outweigh any potential harm to Texas Eastern’s customers.  Therefore, we find 
that the proposed lease is required by the public convenience and necessity.

62. The applicants propose to treat the capacity lease as an operating lease for 
accounting purposes.  NEXUS should record the lease payments for the lease in Account 
858, Transmission and Compression of Gas by Others.  In addition, Texas Eastern should 
record the monthly receipts for the leases should in Account 489.2, Revenues from 

                                             
47 See, e.g., Gulf Crossing Pipeline Co. LLC, 123 FERC ¶ 61,100, at P 123 (2008); 

Gulf South Pipeline Co.. LP, 120 FERC ¶ 61,291, at P 42 (2007). 

48 See, e.g., Columbia Gas Transmission, LLC, 145 FERC ¶ 61,028, at P 20 (2013) 
(Columbia Gas). 
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Transportation of Gas of Others through Transmission Facilities.  We have previously 
authorized similar accounting treatment for transportation capacity lease agreements.49

63. Consistent with Commission policy, we will require Texas Eastern to file with the 
Commission a notification in this docket, within 10 days of the date of abandonment of 
the capacity leased to NEXUS, providing the effective date of the abandonment.50  We 
also remind the applicants that when the lease terminates, NEXUS is required to obtain 
authority to abandon the lease capacity, and Texas Eastern is required to obtain certificate 
authorization to reacquire that capacity.51

2. DTE Gas Lease Agreement

64. NEXUS’s lease with DTE Gas avoids the environmental impacts which would be 
associated with construction by NEXUS of duplicative and unnecessary facilities in 
Michigan that would otherwise be necessary but for NEXUS’s ability to lease capacity 
from DTE Gas.  Moreover, the DTE Capacity Lease promotes the efficient use of 
existing infrastructure by utilizing existing unsubscribed capacity on DTE Gas.  

65. With regard to DTE Gas, the lease charge of $0.076/Dth under the DTE Gas Lease 
Agreement is less than the firm transportation rate of $0.269/Dth for comparable service 
on the DTE Gas pipeline system.  Therefore, NEXUS is paying a lower rate under the 
Capacity Lease.  

66. The lease with DTE Gas will not adversely affect existing customers on DTE 
Gas’s system.  The lease utilizes currently unsubscribed or incremental capacity to be 
installed through facility expansion.  Further, DTE Gas states that it will not pass on any 
costs associated with the Capacity Lease to its existing customers.52  Consistent with past 
Commission precedent on leases from intrastate pipelines that provide interstate service, 
we condition our approval of the lease on DTE Gas not shifting any costs associated with 
the leased capacity to its other interstate customers.53

                                             
49 See, e.g., Columbia Gas, 145 FERC ¶ 61,028 at P 24 (citing Gulf South Pipeline 

Co., LP, 119 FERC ¶ 61,281, at P 42 (2007); Millennium Pipeline Co., L.P., 97 FERC           
¶ 61,292, at 62,331 (2001)).

50 See, e.g., Columbia Gas, 145 FERC ¶ 61,028 at ordering para. (D).

51 See, e.g., Islander East Pipeline Co., 102 FERC ¶ 61,054, at P 35 (2003).

52 DTE Gas Application at 7.

53 Midcontinent Express Pipeline LLC, 124 FERC ¶ 61,089, at P 33 (2008). 
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67. We find that the lease payments are satisfactory, there are benefits, and those 
benefits outweigh any potential harm to DTE Gas’s customers.  Therefore, we find that 
the proposed lease is required by the public convenience and necessity.

68. To enable DTE Gas to carry out its responsibilities under the lease agreement, we 
will issue DTE Gas a limited jurisdiction certificate.  The Commission looks closely at 
proposals that would create dual jurisdiction facilities, i.e., facilities that would be subject 
to both state and federal jurisdiction, in order to avoid duplicative and/or potentially 
inconsistent regulatory schemes over the same facilities.  However, in this case, although 
federal regulation of DTE Gas will be “limited,” DTE Gas and NEXUS will both be 
subject to exclusive federal regulation regarding the lease of up to 1,151,829 Dth per day
of capacity on the DTE Gas system and any issues that may arise thereunder.  The limited 
jurisdiction certificate will enable DTE Gas to operate the leased capacity being used for 
NGA jurisdictional services subject to the terms of the lease and subject to NEXUS’s 
open-access tariff.  The limited jurisdiction certificate will require DTE Gas to operate 
the leased capacity in a manner that ensures NEXUS’s ability to provide services, 
including interruptible transportation, using the leased capacity on an open-access, non-
discriminatory basis.  We have approved similar leases in the past involving intrastate 
pipelines and local distribution companies.54 Our finding that DTE Gas is NGA-
jurisdictional is limited to its role as lessor-operator of capacity used by NEXUS to 
provide NEXUS's interstate services.  DTE Gas will remain non-jurisdictional as to its 
intrastate activities and may continue to provide Natural Gas Policy Act (NGPA)    
section 311 transportation services on its system.

69. The applicants propose to treat the capacity lease as an operating lease for 
accounting purposes.  NEXUS should record the lease payments for the lease in   
Account 858, Transmission and Compression of Gas by Others.  In addition, DTE Gas 
should record the monthly receipts for the lease in Account 489.2, Revenues from 
Transportation of Gas of Others Through Transmission Facilities.  We have previously 
authorized similar accounting treatment for transportation capacity lease agreements.55

70. We will require NEXUS to file with the Commission a notification in this docket, 
within 10 days of the date of acquisition of the capacity leased from DTE, providing the 

                                             
54 The East Ohio Gas Co. and Dominion Transmission, Inc., 133 FERC ¶ 61,076 

(2010); Midcontinent Express Pipeline LLC, 124 FERC ¶ 61,089 (2008). 

55 See, e.g., Columbia, 145 FERC ¶ 61,028 at P 24 (citing Gulf South Pipeline Co., 
LP, 119 FERC ¶ 61,281, at P 42 (2007); Millennium Pipeline Co., L.P., 97 FERC           
¶ 61,292, at 62,331 (2001)).
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effective date of the acquisition.  We also remind the applicants that when the lease 
terminates, NEXUS is required to obtain authority to abandon the lease capacity.56

3. Vector Lease Agreement

71. The lease with Vector also benefits the environment and reduces costs by enabling 
NEXUS to use existing unsubscribed capacity on Vector, eliminating the need for it to 
construct greenfield facilities that would generally duplicate Vector’s existing facilities.  
The Capacity Lease on Vector will also provide NEXUS’s customers with seamless 
access, under a single firm transportation contract, from production areas to multiple 
markets.

72. Vector’s lease charges are less than the maximum recourse rate for comparable 
service under Vector’s tariff.  Section 7.1 of the Capacity Lease Agreement provides that 
NEXUS will pay a fixed negotiated monthly lease rate that will be lower than the 
comparable service in Zone 2 of Vector’s system.

73. The lease arrangement will not adversely affect Vector’s existing customers.  The 
capacity subject to the lease is existing capacity on the Vector system that is scheduled to 
become available due to the expiration and non-renewal of long-term firm contractual 
entitlements.  The lease arrangement will facilitate an efficient utilization of this expiring 
capacity without the termination of service to any of Vector’s shippers, and without 
requiring any rate or other subsidies from Vector’s shippers.  Consistent with 
Commission policy, Vector will be at risk for the recovery of any costs associated with 
the lease capacity that are not collected from NEXUS.57  Because Vector will not be able 
to provide jurisdictional service on the lease capacity, during the term of the lease with 
NEXUS, Vector will not be allowed to reflect in its system rates any of the costs (i.e., the 
fully-allocated cost of service) associated with the leased capacity.58

74. As more fully discussed above, we find that the lease payments are satisfactory, 
there are benefits, and those benefits outweigh any potential harm to Vector’s customers.  
Therefore, we find that the proposed leases are required by the public convenience and 
necessity.

                                             
56 See, e.g., Islander East Pipeline Co., 102 FERC ¶ 61,054 at P 35.

57 See, e.g., Gulf Crossing Pipeline Co. LLC, 123 FERC ¶ 61,100, at P 123 (2008); 
Gulf South Pipeline Co., LP, 120 FERC ¶ 61,291, at P 42 (2007). 

58 See, e.g., Columbia Gas, 145 FERC ¶ 61,028 at P 20. 
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75. The applicants propose to treat the capacity lease as an operating lease for 
accounting purposes.  NEXUS should record the lease payments for the lease in   
Account 858, Transmission and Compression of Gas by Others.  In addition, Vector 
should record the monthly receipts for the lease in Account 489.2, Revenues from 
Transportation of Gas of Others Through Transmission Facilities.  We have previously 
authorized similar accounting treatment for transportation capacity lease agreements.59

76. Consistent with Commission policy, we will require Vector to file with the 
Commission a notification in this docket, within 10 days of the date of abandonment of 
the capacity leased to NEXUS, providing the effective date of the abandonment.60  We 
also remind the applicants that when the leases terminate, NEXUS is required to obtain 
authority to abandon the lease capacity, and Vector is required to obtain certificate 
authorization to reacquire that capacity. 61

C. Blanket Certificates

77. NEXUS requests a Part 284, Subpart G blanket certificate in order to provide 
open-access transportation services.  Under a Part 284 blanket certificate, NEXUS will 
not require individual authorizations to provide transportation services to particular 
customers.  NEXUS filed a pro forma Part 284 tariff to provide open-access 
transportation services.  Since a Part 284 blanket certificate is required for NEXUS to 
offer these services, we will grant NEXUS a Part 284 blanket certificate, subject to the 
conditions imposed herein.

78. NEXUS has also applied for a Part 157, Subpart F blanket certificate.  The        
Part 157 blanket certificate gives an interstate pipeline NGA section 7 authority to 
automatically, or after prior notice, perform certain activities related to the construction, 
acquisition, abandonment, and replacement and operation of pipeline facilities.  Since a 
Part 157 blanket certificate is required for NEXUS to offer these services, we will grant 
NEXUS a Part 157 blanket certificate, subject to the conditions imposed herein.

                                             
59 See, e.g., Columbia Gas, 145 FERC ¶ 61,028 at P 24 (citing Gulf South Pipeline 

Co., LP, 119 FERC ¶ 61,281 at P 42; Millennium Pipeline Co., L.P., 97 FERC at 62,331).

60 See, e.g., Columbia Gas, 145 FERC ¶ 61,028 at ordering para. (D).

61 See, e.g., Islander East Pipeline Co., 102 FERC ¶ 61,054 at P 35.
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D. Initial Rates for NEXUS

79. NEXUS proposes to offer firm and limited firm62 transportation service (under 
Rate Schedules FT-1 and LFT-1 respectively) and interruptible (Rate Schedules IT-1 and 
PAL) open-access transportation services at cost-based rates on a nondiscriminatory basis 
under Part 284 of the Commission’s regulations.  The cost of service underlying 
NEXUS’s proposed incremental recourse reservation rates reflects NEXUS’s 
construction costs, the costs for the three capacity leases, and a 10.70 percent overall rate 
of return.  NEXUS has designed its initial recourse rates using a straight fixed-variable 
rate design methodology and three zones.  NEXUS has assigned its cost of service among 
the three rate zones in the following manner:  1) Supply Zone – cost of the leased 
capacity under the Texas Eastern Lease; 2) Market Zone 1 – cost of service for the 
NEXUS-owned pipeline facilities, plus an allocation of the cost of the leased capacity   
on DTE Gas necessary for gas deliveries to the DTE Gas Milford Junction Station; and       
3) Market Zone 2 – an allocation of the costs of the leased capacity on DTE Gas
necessary for gas deliveries downstream of the DTE Gas Milford Junction Station, plus 
the cost of the Vector Lease.63  NEXUS will offer negotiated rates as an option pursuant 
to section 22 of the General Terms and Conditions (GT&C) of its pro forma tariff.

1. Cost of Service for NEXUS’s Greenfield Facilities

80. NEXUS proposes an overall rate of return of 10.7 percent, based on NEXUS’s 
expected 40 percent debt and 60 percent equity capital structure with a debt cost of     
5.75 percent and a return on equity (ROE) of 14 percent.  NEXUS states that its weighted 
average cost of capital of 10.7 percent reflects the regulatory, contractual and 

                                             
62 NEXUS’ limited firm transportation service is designed for shippers that 

generally require firm service but can accommodate periodic interruption of service.  
Under the LFT-1 service, the pipeline and shipper may agree on a number of days (or 
other periods of time) in which the pipeline may decline to schedule the shipper.  In such 
cases the shipper gets a rate credit.  In all other respects LFT-1 service is firm.

63 The derivation and support for the initial recourse rates are detailed in Exhibit P 
of NEXUS’s application.
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construction risks inherent in a new greenfield pipeline and is consistent with the range 
that the Commission has found acceptable for new greenfield pipelines.64      

81. NEXUS’s combined ROE and capital structure proposal does not reflect current 
Commission policy.  For new pipelines, the Commission has approved equity returns of 
14 percent, but only where the equity component of the capitalization is no more than    
50 percent.65  In Sabal Trail Transmission, the Commission approved a greenfield 
pipeline’s proposed 14 percent return on equity but rejected its capital structure of         
60 percent equity and 40 percent debt. The Commission found that imputing a 
capitalization containing such a large equity ratio is more costly to ratepayers, because 
equity financing is typically more costly than debt financing and the interest incurred on 
debt is tax deductible.66  Consequently, the Commission required that the pipeline design 
its cost-based rates on a capital structure that included at least 50 percent debt,67 and will 
require NEXUS to do the same.  Accordingly, while the Commission will approve 
NEXUS’s proposed 14 percent return on equity, the Commission will require that 
NEXUS design its cost-based rates on a capital structure that includes at least 50 percent 
debt. NEXUS is directed to recalculate its rates in its compliance filing. In our 
discussion of NEXUS’ rate design for its proposed Market Zone 1 rates that follows, we 
will use NEXUS’ costs and rates as reflected in its application with the understanding 
that when the costs are changed to reflect the discussion above, the resulting compliance 
initial rates will also change.

                                             
64 NEXUS cites, e.g., ETC Tiger Pipeline, LLC, 131 FERC ¶ 61,010, at P 26 

(2010) (approving a weighted average cost of capital of 11.375 percent based on an ROE 
of 14 percent and an assumed cost of debt of 8.75 percent based on 50 percent debt and 
50 percent equity); Bison Pipeline LLC, 131 FERC ¶ 61,013, at P 29 (2010) (approving a 
weighted average cost of capital of 11 percent based on an ROE of 14 percent and an 
assumed cost of debt of 8 percent based on 50 percent debt and 50 percent equity); Ruby 
Pipeline, LLC, 128 FERC ¶ 61,224, at P 52 (2009) (approving a weighted average cost of 
capital of 11.18 percent based on an ROE of 14 percent and assumed cost of debt of     
9.3 percent based on 60 percent debt and 40 percent equity). 

65 Sabal Trail Transmission, 154 FERC ¶ 61,080 (2016); MarkWest Pioneer, 
L.L.C., 125 FERC ¶ 61,165 (2008). 

66 Id. P 117.

67 Id. P 118.
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2. Zones

a. Supply Zone Rates

82. NEXUS’s Supply Zone rates are based on the Texas Eastern Lease and will be
phased-in based on the timing of the construction of facilities by Texas Eastern (and the 
corresponding increase in leased capacity under the Texas Eastern Lease).  When Phase I 
of Texas Eastern’s TEAL Project goes into service, the proposed monthly firm 
reservation recourse rate for NEXUS Supply Zone service will be $4.555 per Dth.  When 
the TEAL Project Phase II facilities are placed into service, the monthly firm reserved 
recourse rate for NEXUS Supply Zone service will increase to $4.585 per Dth.  The 
proposed maximum interruptible transportation rate for Phase I is $0.1498 per Dth and 
for Phase II $0.1507 per Dth calculated as a 100 percent load factor daily derivative of 
the proposed Supply Zone firm recourse rate.

83. Both NEXUS and Texas Eastern’s applications state the lease quantities are 
637,559 Dth/day increasing to 950,155 Dth/day.  NEXUS, however, calculated its Supply 
Zone rates using quantities of 626,051 Dth/day and 933,005 Dth per day.68  When 
NEXUS submits its compliance filing to establish its initial recourse rates it must 
recalculate the Supply Zone rates based on the correct lease quantities.

b. Market Zone 1 Rates

84. NEXUS’s Market Zone 1 initial recourse rates are based on the $477,326,670 cost 
of service for the NEXUS-owned greenfield pipeline facilities, plus an allocation of 
$10,375,486 from the DTE Gas Lease reflecting the capacity necessary for gas deliveries 
to the DTE Gas Milford Junction Station.  The rates are designed using annual firm 
reservation billing determinants of 18,000,000 Dths, based on the full design capacity of 
the greenfield pipeline facilities.  NEXUS proposes to allocate $5,000,000 of costs to 
interruptible services under Rate Schedules IT-1 and PAL.  NEXUS calculates the initial 
monthly firm reservation rate in Market Zone 1 to be $26.696 per Dth, with a usage rate 
of $0.0057 per Dth.  Both the proposed maximum interruptible rate and the PAL rate are
proposed to be $0.8833 per Dth calculated as a 100 percent load factor daily derivative of 
the proposed Market Zone 1 firm recourse rate.  

85. As directed above, NEXUS must redesign its rates intended to recover its 
greenfield facilities using a capital structure that includes at least 50 percent debt.  
NEXUS must file its recalculated Market Zone 1 rates in its compliance filing. 

                                             
68 See Exhibit P, Schedules 2 and 3. 
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c. Market Zone 2 Rates 

86. NEXUS’s Market Zone 2 rates are based on an allocation of $25,425,171 of the 
DTE Gas Lease costs for gas deliveries downstream of the DTE Gas Milford Junction 
Station, plus the $13,997,750 cost of the Vector Lease, for a total annual cost of service 
of $39,422,921.  NEXUS calculates the maximum initial monthly firm reservation rate 
for Market Zone 2 to be $5.430 per Dth.  The proposed maximum interruptible rate is 
$0.1785 per Dth calculated as a 100 percent load factor daily derivative of the proposed 
Market Zone 2 firm recourse rate.

d. Commission Determination

87. The Commission has reviewed NEXUS’s proposed cost of service and initial rates 
for each of the three zones and generally finds them reasonable for a new pipeline entity 
such as NEXUS, subject to recalculation to address the concerns discussed above.

3. Usage-2 Charges

88. NEXUS proposes Usage-2 charges for service under Rate Schedules FT-1 and 
LFT-1.  Usage-2 charges are applied against any volumes that are delivered which are in 
excess of 110 percent of scheduled service levels for a given day.  The Commission has 
held that during non-critical periods, a scheduling penalty equal to the interruptible rate is 
an appropriate incentive for shippers to stay within their scheduled quantities.69  
However, NEXUS’s Usage-2 charges for each zone are designed based on the 
assumption that all deliveries in the Market Zones are sourced in the Supply Zone.  This 
is not necessarily the case.  Therefore, NEXUS is directed to revise its Usage-2 rates 
either to reflect only the interruptible rate for that zone or to use a zone matrix similar to 
its other rates.  In addition, it does not appear NEXUS has provided for the crediting of 
these penalty revenues as required by the Commission’s regulations.70  NEXUS is 
directed to revise its tariff to provide that scheduling penalty revenues (net of costs) will 
be refunded to non-offending shippers.

4. Park and Loan Rates

89. NEXUS establishes the rate for PAL service as equal to the IT-1 rate for Market 
Zone 1 to Market Zone 1 service.  The Commission has consistently approved the use of 
interruptible transportation rates to design newly proposed interruptible park and loan 

                                             
69 Sabal Trail Transmission, LLC, 154 FERC ¶ 61,080 at P 154; MIGC, Inc.,       

96 FERC ¶ 61,042, at 61,107 (2001).  

70 18 C.F.R. § 284.12(b)(2)(v) (2017).
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rates.71 However, where a system has zoned interruptible rates, there is a question of 
which interruptible rate is appropriate for use as the reference rate.72  NEXUS proposes 
to offer its new park and loan service system-wide, but has different interruptible 
transportation rates for each of its three rate zones.  We find that it is more appropriate to 
base the park and loan service rate for each rate zone on the interruptible rate for the zone 
in which the gas is parked or loaned (i.e., the zone in which the park or loan service is 
provided), rather than to use the highest interruptible rate on the system.73  For example, 
if NEXUS provides a park or loan service in the Supply Zone, then that zone’s 
interruptible rate should be the rate charged for the service.  Therefore, NEXUS is 
directed to revise its PAL rates in order to provide that the applicable PAL service rate 
will be equal to the interruptible rate in effect in the zone in which the gas is parked or 
loaned.

5. Fuel

90. NEXUS’s Applicable Shrinkage Adjustment Percentage (ASA Percentage) will 
include the fuel required by the NEXUS-owned facilities, as well as NEXUS’s fuel gas 
responsibility pursuant to the capacity leases.  The ASA Percentage to be retained will be 
based on the following fuel areas and percentages: (1) the Supply Fuel Area, which 
includes those facilities located south of, but not in, Columbiana County, Ohio            
(0.6 percent, pursuant to the Texas Eastern lease); (2) the Market Fuel Area 1a, which 
includes those facilities located in, and immediately north of, Columbiana County, Ohio,
and the facilities located in, and immediately south of, Ypsilanti Township in Washtenaw 
County, Michigan (1.32 percent, NEXUS greenfield facilities); (3) the Market Fuel Area 
1b, which includes those facilities located immediately north of, but not in, Ypsilanti 
Township, Washtenaw County, Michigan, and the facilities located in, and immediately 
south of, DTE’s Milford Junction Station located in Milford Township in Oakland 
County, Michigan (1.0 percent, pursuant to the DTE lease); and (4) the Market Fuel Area 
2, which includes those facilities located in, and north of, the Vector Milford Junction 

                                             
71Mojave Pipeline Company, 73 FERC ¶ 61,390 (1995), order following technical 

conference, 75 FERC ¶ 61,180 (1996), order on remand, 79 FERC ¶ 61,347 (1997); 
Florida Gas Transmission Company, 81 FERC ¶ 61,265 (1997); ANR Pipeline Company, 
83 FERC    ¶ 61,087 (1998) and 83 FERC ¶ 61,064 (1998); Tennessee Gas Pipeline 
Company, 87 FERC ¶ 61,375 (1999).

72 Natural Gas Pipeline Company of America, 97 FERC ¶ 61,112 (2001).  
73 Columbia Gulf Transmission Co., 97 FERC ¶ 61,244 (2001).
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Station located in Oakland County, Michigan (1.4 percent, pursuant to the DTE and 
Vector leases).  NEXUS proposes to recover its fuel use through an annual tracker 
mechanism and to make a filing each year pursuant to section 4 of the NGA to reflect 
revised Applicable Shrinkage Percentages and to true-up any differences between the fuel 
retained from shippers and the actual fuel consumed.  NEXUS’s proposed initial ASA 
Percentages are approved.  

E. Three-Year Filing Requirement

91. Consistent with Commission precedent, NEXUS is required to file a cost and 
revenue study at the end of its first three years of actual operation to justify its existing 
cost-based firm and interruptible recourse rates.74  In its filing, the projected units of 
service should be no lower than those upon which NEXUS’s approved initial rates are 
based.  The filing must include a cost and revenue study in the form specified in     
section 154.313 of the Commission’s regulations to update cost of service data.75  After 
reviewing the data, the Commission will determine whether to exercise its authority 
under NGA section 5 to investigate whether the rates remain just and reasonable rates.  
In the alternative, in lieu of this filing, NEXUS may make an NGA section 4 filing to 
propose alternative rates to be effective no later than three years after the in-service date 
for its proposed facilities.

F. Negotiated Rate Agreements

92. NEXUS states that it will provide service to the project shippers under negotiated 
rate agreements.  NEXUS must file either its negotiated rate agreements or tariff records 
setting forth the essential terms of the agreements associated with the project, in 
accordance with the Alternative Rate Policy Statement76 and the Commission’s 
negotiated rate policies.77  NEXUS must file the negotiated rate agreements or tariff 

                                             
74 See, e.g., Bison Pipeline LLC, 131 FERC ¶ 61,013 at P 29.

75 18 C.F.R. § 154.313 (2017).

76 Alternatives to Traditional Cost-of-Service Ratemaking for Natural Gas 
Pipelines; Regulation of Negotiated Transportation Services of Natural Gas Pipelines,  
74 FERC ¶ 61,076, clarification granted, 74 FERC ¶ 61,194 (1996).

77 Natural Gas Pipelines Negotiated Rate Policies and Practices; Modification of 
Negotiated Rate Policy, 104 FERC ¶ 61,134 (2003), order on reh’g and clarification,  
114 FERC ¶ 61,042, reh’g dismissed and clarification denied, 114 FERC ¶ 61,304 
(2006).
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records at least 30 days, but not more than 60 days, before the proposed effective date for 
such rates.78

G. Pro Forma Tariff Issues

93. NEXUS requests blanket transportation certificate authority pursuant to Part 284, 
Subpart G of the commission’s regulations.  As part of its request, it filed a pro forma 
open access tariff for the Commission’s approval.  NEXUS’s proposed tariff generally 
conforms to the Commission’s requirements.  We will approve the tariff, as conditioned 
below.

1. Section 3 – Contracting for service

94. NEXUS proposes provisions for the sale of future available capacity in        
section 3.4(E) of its GT&C.  Section 3.4(E)(1) provides that, among other things, 
“Customer may request available capacity for service to commence at a future date only 
within the following timelines . . . (c) For service with a primary term of one (1) year or 
longer, the requested service shall commence no later than six (6) months from the date 
the capacity is awarded.”  Further, section 3.4(F) of NEXUS’s GT&C provides that, for 
any sale of future capacity, the right of first refusal (ROFR) will not apply to any 
resulting interim capacity that NEXUS sells.

95. The Commission acknowledges that permitting a pipeline to sell capacity for 
service to commence in the future has efficiency benefits, and will aid shippers that 
require long lead times who do not presently need capacity, but need assurance that they 
can get capacity in the future.  As set forth in Gas Transmission Northwest Corp.79 and 
Northern Natural Gas Co.,80 however, the Commission requires certain conditions for the 
sale of future capacity to allow the pipeline to waive its ROFR for the sale of any 
resulting interim capacity.  First, the Commission requires pipelines to post any sales of 
future capacity as part of an open season immediately upon a shipper requesting the 
future capacity.  This open season bidding process is to take place even if the capacity 
already has been subject to an open season and is currently posted as available.  Any 
shipper wishing to purchase that capacity, whether for service commencing immediately 
or in the future, could then participate in the open season.  

                                             
78 Pipelines are required to file any service agreement containing non-conforming 

provisions and to disclose and identify any transportation term or agreement in a 
precedent agreement that survives the execution of the service agreement. 

79 109 FERC ¶ 61,141 (2004).

80 109 FERC ¶ 61,388 (2004).
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96. Second, the Commission requires the pipeline to evaluate all such bids for the 
capacity on a net present value basis.  In calculating the net present value, the current 
value of the future bid would be reduced by the time value of the delay in the pipeline 
receiving that revenue.  This bidding process is designed to ensure that, at the time of the 
request for future capacity, there is no other shipper wishing to purchase the capacity 
either immediately or in the future that would place a higher value on that capacity.  Once 
future capacity is awarded to the shipper that places the highest value on the capacity, 
then any interim long-term capacity could be made available without a ROFR, and 
without concerns of preferential treatment and the exercise of market power by the 
pipeline.

97. Accordingly, we accept NEXUS’s proposed provisions for the sale of future 
capacity as set forth in section 3.4(E) of its GT&C.  However, we direct NEXUS to 
incorporate into its tariff the two conditions discussed above that the Commission 
requires for future capacity sales where the pipeline desires to waive the ROFR for the 
sale of any corresponding interim capacity.

2. Section 4 – Credit Evaluation 

98. Section 4 of the GT&C of NEXUS’s tariff provides the credit evaluation 
procedures under which NEXUS will determine whether a shipper is creditworthy.  The 
Commission’s Creditworthiness Policy Statement states that pipelines must establish and 
use objective criteria for determining creditworthiness.81  NEXUS’s tariff contains no 
reference to the objective criteria it will use to determine creditworthiness, other than to 
state it will “apply, on a non-discriminatory basis, consistent financial evaluation 
standards to determine the acceptability of Customer’s overall financial condition.”  
These references are impermissibly vague, and NEXUS is directed to revise its tariff 
section 4.1 accordingly.82

99. In addition, the Creditworthiness Policy Statement requires a pipeline to provide 
its shippers with the opportunity to earn interest on collateral either by paying the interest 
itself, or giving the shipper the option to designate an interest-bearing escrow account to 
which the pipeline may gain access to payments for services provided, if needed.83   

                                             
81 Creditworthiness Standards for Interstate Natural Gas Pipelines, 111 FERC     

¶ 61,412, at P 10 (2005).  

82 See, e.g., Tennessee Gas Pipeline Co., 102 FERC ¶ 61,075, at P 41 (2003), 
order on reh’g, 103 FERC ¶ 61,275, at PP 40-41 (2003).

83 Creditworthiness Standards for Interstate Natural Gas Pipelines, 111 FERC    
¶ 61,412 at P 22.  
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NEXUS’s tariff does not appear to comply with this requirement.  Therefore, we will 
require NEXUS to revise its tariff to allow shippers the opportunity to earn interest on 
collateral.

3. Section 13 - Curtailment

100. Curtailment can only occur for transportation service that has been scheduled.  
Scheduling is a daily event.84  NEXUS sets forth its proposed curtailment provisions in 
section 13 of its GT&C.  Section 13.1 provides that:  “Pipeline will have the right to 
curtail, interrupt or discontinue service in whole or in part on all or a portion of its system 
from time to time and at any time…..(2) to perform routine maintenance, repairs, and 
regulatory compliance activity as provided in Section 15 of its General Terms and 
Conditions.”  

101. The Commission finds NEXUS’s proposal to include routine maintenance as part 
of its curtailment provisions to be unjust and unreasonable.  The Commission only 
permits pipelines to “curtail” service in an emergency situation or when an unexpected 
capacity loss occurs after the pipeline has scheduled service, and the pipeline is therefore 
unable to perform the service which it has scheduled.85  Further, the Commission has held 
that “…routine repair and maintenance is not an emergency situation or an unexpected 
loss of capacity.  Therefore, it should be planned through scheduling and should not 
disrupt confirmed service.”86  Accordingly, we direct NEXUS to remove from        
section 13.1 of its GT&C the provision that would allow NEXUS to curtail service in 
cases of routine maintenance, where there are no emergency circumstances or any 
unexpected capacity loss.

4. Section 18 – Operational Balancing Agreements

102. Section 18.4 of NEXUS’s GT&C states that it is NEXUS’s intent to negotiate and 
execute operational balancing agreements (OBAs) on a non-discriminatory basis.  
However, section 18.4 lists four conditions under which NEXUS would have no 

                                             
84 CenterPoint Energy Gas Transmission Co., LLC, 144 FERC ¶ 61,195, at P 75 

(2013); Ryckman Creek Res., LLC, 136 FERC ¶ 61,061, at P 68 (2011); Portland Natural 
Gas Transmission Sys., 76 FERC ¶ 61,123, at 61,663 (1996).

85 Ryckman Creek Res., LLC, 136 FERC ¶ 61,061 at P 68; Cameron Interstate 
Pipeline LLC, 153 FERC ¶ 61,363, at P 17 (2015).

86 Algonquin LNG, Inc., 64 FERC ¶ 61,173, at 62,528 (1993), cited in Avoca
Natural Gas Storage, 68 FERC ¶ 61,045, at 61,155 n.38 (1994).
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obligation to negotiate and execute OBAs with a party.  In Order No. 587-G,87 the 
Commission adopted section 284.12(b)(2)(i) of its regulations requiring each interstate 
pipeline to enter OBAs at all points of interconnection between its system and the system 
of another interstate or intrastate pipeline.  NEXUS is required to comply fully with this 
regulation once in service and is directed to revise section 18.4 of its GT&C accordingly.

5.      Section 27 – NAESB

103. NEXUS proposes to adopt Version 2.0 of the Business Practices and Electronic 
Communications Standards of NAESB’s Wholesale Gas Quadrant (WGQ) in section 27 
of its GT&C.  NEXUS incorporates certain of the standards by reference, and for the 
remainder, specifies where each standard can be found in its tariff.  In the time since 
NEXUS filed tariff records in this proceeding, the Commission adopted the new NAESB 
WGQ Version 3.0 standards.88  When NEXUS files its actual tariff, the Commission 
directs NEXUS to revise its tariff to implement the latest version of the business practice 
standards adopted by the WGQ of NAESB applicable to interstate natural gas pipelines.

A. Environmental Analysis

1. Pre-filing and Application Review

104. Commission staff began a pre-filing environmental review of the NEXUS and 
TEAL projects on January 9 and 26, 2015, respectively.  On April 8, 2015, Commission 
staff issued a Notice of Intent to Prepare an Environmental Impact Statement for the 
Planned NEXUS Gas Transmission Project and Texas Eastern Appalachian Lease 
Project, Request for Comments on Environmental Issues, and Notice of Public Scoping 
Meetings (NOI).  This notice was published in the Federal Register on April 15, 2015,89

and sent to more than 4,300 interested parties, including representatives of federal, state, 
and local agencies; elected officials; environmental and public interest groups; Native 
American tribes; potentially affected landowners; concerned citizens; and local libraries 
and newspapers.  The NOI briefly described the NEXUS and TEAL projects and the 

                                             
87 Standards For Business Practices Of Interstate Natural Gas Pipelines, Order 

No. 587-G, FERC Stats. and Regs. ¶ 31,062 (1998), order on reh’g, Order No. 587-I,
FERC Stats. and Regs. ¶ 31,067 (1998).   

88 Standards for Business Practices of Interstate Natural Gas Pipelines; 
Coordination of the Scheduling Processes of Interstate Natural Gas Pipelines and Public 
Utilities, Order No. 587-W, 80 Fed. Reg. 67,302 (Nov. 2, 2015), FERC Stats. & Regs. 
¶ 31,373 (2015); order on reh’g, 154 FERC ¶ 61,207 (2016).

89 80 Fed. Reg. 20,219 (2015).
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environmental impact statement (EIS) process, provided a preliminary list of issues our 
environmental staff identified, invited written comments, listed the dates and locations of 
six public scoping meetings,90 and established a May 22, 2015 deadline for submitting 
comments.

105. At the public scoping meetings, 334 speakers made oral comments.  In addition, 
more than 6,100 commenters filed written comments.91  The pre-filing review ended on 
November 20, 2015, when NEXUS and Texas Eastern filed applications seeking 
authorization to construct and operate the NEXUS and TEAL projects. 

106. To satisfy the requirements of the National Environmental Policy Act (NEPA), 
Commission staff prepared a draft EIS.  The U.S. Environmental Protection Agency 
(EPA) and U.S. Fish and Wildlife Service (FWS) participated in the preparation of the 
draft EIS as cooperating agencies.  On July 8, 2016, Commission staff issued the draft 
EIS, which addressed the issues raised during the scoping period and included staff’s 
independent analysis.  

107. Notice of the draft EIS was published in the Federal Register on July 14, 2016, 
establishing a 45-day public comment period that ended on August 29, 2016.92  The draft 
EIS was mailed to our environmental staff’s mailing list, which included the parties that 
were mailed the NOI and additional interested parties.  Commission staff held six public 
comment sessions between August 10 to 18, 2016, to receive comments on the draft 
EIS.93  Approximately 248 speakers made oral comments at these meetings, and       
1,986 individuals filed written comments responding to the draft EIS before the comment 
period closed on August 29, 2016.  Our environmental staff also continued to review 
comments submitted after August 29, 2016.  The transcripts of the public comment 
meetings and all written comments on the draft EIS are part of the public record in these 
proceedings.  

                                             
90 Commission staff held the public scoping meetings between April 28 and     

May 7, 2015, in Grafton, Wadsworth, Louisville, Swanton and Freemont, Ohio and 
Tecumseh, Michigan.

91 Table 1.3-1 of the final EIS provides a detailed and comprehensive list of issues 
raised during scoping. 

92 81 Fed. Reg. 45,471 (2016). 
93 Commission staff held draft EIS comment sessions in Swanton, Fremont, Elyria, 

Wadsworth, and Green, Ohio and Tecumseh, Michigan. 
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108. The final EIS for the NEXUS and TEAL projects was issued on November 30, 
2016, and noticed in the Federal Register on December 6, 2016.94  The final EIS 
addresses comments on the draft EIS.95  The final EIS was mailed to the same parties as 
the draft EIS, as well as additional parties.96  In addition to the EPA and FWS, the U.S. 
Army Corps of Engineers (Army Corps) participated in preparing the final EIS as a 
cooperating agency.  The final EIS addresses geology; soils; water resources; wetlands; 
vegetation; wildlife and fisheries; special status species; land use, recreation, and visual 
resources; socioeconomics; cultural resources; air quality and noise; reliability and safety; 
cumulative impacts; and alternatives.  The final EIS concludes that if NEXUS and Texas 
Eastern construct and operate the proposed projects in accordance with applicable laws 
and regulations, the projects would have some adverse environmental impacts.  However, 
these impacts would be reduced to less-than-significant levels by implementing the 
applicants’ proposed, and the Commission’s environmental staff’s recommended, impact 
avoidance, minimization, and mitigation measures.  

109. Eighty-four commenters responded to the final EIS, including the EPA, state and 
local agencies, non-government organizations, and 48 individuals.  Major issues 
identified throughout the environmental review process including in comments on the 
final EIS are: construction impacts on karst geology and the Bowling Green Fault; 
agricultural drain tiles; groundwater, waterbodies, and wetlands; threatened, endangered, 
and special status species; air quality and noise; and climate change.  Other issues raised 
include pipeline safety, decrease in property values, and alternatives.  The major issues 
addressed in the final EIS and the comments on the final EIS are summarized below.  

2. Major Environmental Issues addressed in the Final EIS

a. Bowling Green Fault and Karst Geology

110. The final EIS analyzes the potential for seismic activity, active faults, or karst 
geology to adversely affect the proposed projects and finds the risks are minimal; the 
final EIS also finds the construction and operation of the proposed projects would not 
materially alter existing geologic conditions in the area.97 Mayor Richard Edwards of 

                                             
94 81 Fed. Reg. 87,918 (2016).  
95 Appendix R to the final EIS includes responses to comments on the draft EIS 

received through November 7, 2016.  This order addresses comments received after 
November 7, 2016.

96 The distribution list is in Appendix A to the final EIS. 
97 See final EIS at 4-9 through 4-22.
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Bowling Green, Ohio (Mayor Edwards) and United Communities for Protecting Our
Water and Elevating Rights (UC4POWER) disagree and raise issues regarding 
earthquakes and karst features.  Based on the conclusions set forth in the EIS, we find 
that the risks that seismic activity or karst geology could adversely affect the proposed 
projects are low.  We also find that risks that the construction and operation of the 
proposed projects would alter geologic conditions thus triggering seismic activity are 
similarly minimal. 

111. The NEXUS Project would cross the Bowling Green Fault’s projected surface 
trace98 at milepost (MP) 180.8 near Waterville, Ohio, at which point the pipeline would 
be installed in a shallow (less than 10 feet deep) trench within unconsolidated deposits, 
above the bedrock fault.  These unconsolidated deposits are not affected by displacement 
along the fault.  Mayor Edwards and UC4POWER criticize the final EIS for stating the 
Bowling Green Fault is not visible in surficial geology, stating evidence of the fault is 
visible in bedrock exposed in Hanson’s Aggregate quarry and the adjacent Farnsworth 
Metropark on the north side of the Maumee River, approximately one half mile north of 
the HDD location.  The commenters are correct, the fault is visible at these locations.99  
However, the unconsolidated deposits that overlie bedrock at MP 180.8 are about 67 feet 
thick and are not affected by the Bowling Green Fault.  

112. The commenters also assert the NEXUS Project will “intersect” the Bowling 
Green Fault; however, this is incorrect.  The HDD of the Maumee River would intersect 
bedrock at MP 181.3, at a site on the south side of the Maumee River approximately    

                                             
98 Not all faults extend to the surface.  The “projected surface trace” is the inferred 

line formed by the intersection of the land surface and a fault plane if the fault plane was 
to extend to the land surface.  The identified location of the projected surface trace of the 
Bowling Green Fault is based on the location of the Bowling Green Fault within the 
Farnsworth Metropark and is similar to the location indicated on mapping provided by 
the commenters which depict the fault trace to the east of the HDD entry point.  See
attachments to UC4POWER’s Motion to Intervene (Feb. 7, 2017).

99 The Bowling Green Fault is evident in Silurian-Period (about 420 million years 
ago) dolomite and siltstone bedrock exposed in the Hanson’s Aggregate quarry, where
the fault is described as a 30- to 110-meter-wide fracture zone trending 340 to 350 
degrees.  Charles M. Onasch, Structural Evolution of the Bowling Green Fault, Ohio 
Geological Society Third Annual Technical Symposium – Structural Influences on Oil 
and Gas Reservoirs (Oct. 25, 1995).  As described in the final EIS at 4-10 and 4-18, the 
Bowling Green Fault was last active between 443 and 416 million years ago, and no 
other faults near the proposed NEXUS Project facilities have been active in the last                
1.6 million years.
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900 feet southwest of the projected surface trace of the Bowling Green Fault and     
extend northwesterly beneath the river to an exit point at MP 181.9 on the north side 
approximately 4,000 feet from the fault’s projected surface trace.  Therefore, we affirm 
the finding in the final EIS that the NEXUS pipeline would not intersect any known, 
mapped, or inferred active faults.100  

113. UC4POWER acknowledges the Bowling Green Fault is not active, but maintains 
it might be reactivated if drilling, hydraulic fracturing, deep-well injection, and HDD 
activities take place over or near the fault zone.  UC4POWER likens the HDD process to 
deep fluid injection, which has been associated with increased seismic activity in some 
areas of the U.S.  UC4POWER claims that if drilling fluid is lost during the HDD, the 
fluid could cause an increase in pore pressure in geologic materials within the Bowling 
Green Fault and induce an earthquake.  We reject this scenario and disagree with the 
assumptions UC4POWER employs to associate project activities with seismic events.  
For example, in estimating the magnitude of seismicity due to drilling fluid loss,
UC4POWER relies on equations based on deep fluid injection at depths consistent with 
hydraulic fracturing of shale formation source rocks for natural gas extraction, 
wastewater disposal injection, and enhanced geothermal systems.101  However, these 
activities, which typically employ a borehole thousands of feet deep, are not comparable 
to HDD activities, which typically take place at depths of less than 100 feet.   

114. UC4POWER contends the final EIS failed to adequately consider the 
consequences of the loss of all of the HDD drilling fluid and is concerned that lost 
drilling fluid may migrate down through existing fractures and serve to lubricate the 
Bowling Green Fault.  While we accept that there may be drilling fluid loss during 
normal HDD operations, the loss of all fluids is unlikely.  The HDD geotechnical design 
report and the geotechnical soil borings find that the unconsolidated clay, sand, and 
gravel deposits near the HDD crossing are underlain by highly fractured sedimentary 
bedrock.102 We recognize that this existing permeability, including fractures, may serve 
as conduits for drilling fluid to escape.  As described in NEXUS’s HDD Design Report 
and HDD Monitoring and Inadvertent Return Contingency Plan, the drilling contractor 
will continuously monitor pressure for indications of drilling fluid loss and if losses are 
discovered or suspected, implement measures such as increasing the drilling fluid’s 
viscosity to seal any zone where loss is occurring to restore circulation. In addition, we 
                                             

100 See final EIS at 4-10.

101 A. McGarr, Maximum magnitude earthquakes induced by fluid injection,
Journal of Geophysical Research: Solid Earth, 119, at pp. 1008-1019 (2014),   
http://onlinelibrary.wiley.com/doi/10.1002/2013JB010597/full.

102 Id. 
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are requiring additional measures to further reduce the potential for significant 
inadvertent releases to occur.  Environmental Condition 38 a in Appendix B to this order 
require NEXUS to revise its HDD Monitoring and Inadvertent Return Contingency Plan
with more specificity in regards to pressure monitoring, visual inspection, documentation, 
drilling fluids and additives usage.  Additionally, Environmental Condition 39 in 
Appendix B requires a specific adjustment to the design of the HDD at the Tuscarawas 

  In our experience, HDD drilling contractors that follow best industry practices are River.
able to establish circulation over the majority of the length of HDDs, including HDDs in 
difficult geotechnical settings.  Further, as shown on potentiometric surface maps for 
unconsolidated and consolidated (bedrock) aquifers in Lucas County,103 groundwater 
discharges from both the unconsolidated and the bedrock aquifers to the Maumee River.  
Therefore, any inadvertent drilling fluid release would discharge to the surface, river,
and/or surficial aquifers, and not result in a significant downward flow of drilling fluids 
into the bedrock aquifer. 

115. UC4POWER further asserts that, even if all drilling fluids are recovered, the HDD 
borehole could provide a conduit for surface water to enter the subsurface, increase pore 
pressure, and trigger an earthquake on the Bowling Green Fault.  The HDD entry and exit 
points are located in upland areas approximately 1,000 feet from the Maumee River, and 
the drill path beneath the Maumee River would be entirely within the saturated zone.104  
Because groundwater discharges from both the unconsolidated and bedrock aquifers to 
the Maumee River, the river is a gaining waterbody where the HDD would cross.  An 
HDD borehole would not temporarily or permanently alter these natural flow conditions, 
and could not create a conduit that could transmit surface water vertically from the river 
to deeper aquifer system(s).  Lastly, in terms of increasing the hydraulic head in the 
shallow aquifer system due to the HDD process or the long-term presence of the pipeline, 
given that a pipeline is negligible in size relative to the larger aquifer system through 
which it traverses, the presence of a pipeline would have no influence on groundwater 
elevation or the water’s potential energy associated with pressure heads.  Therefore, a 
pipeline or HDD borehole would not influence the hydraulic head in an aquifer.

                                             
103  Ohio Division of Natural Resources, Potentiometric Surface of the 

Unconsolidated Aquifers in Lucas County (2015), 
http://water.ohiodnr.gov/portals/soilwater/pdf/maps/surface/SurfLucSG.PDF; and Ohio 
Division of Natural Resources, Potentiometric Surface of the Consolidated Aquifers in 
Lucas County (2015), 
http://water.ohiodnr.gov/portals/soilwater/pdf/maps/surface/SurfLucBed.pdf.

104 The saturated zone is the area in an aquifer, below the water table, in which 
relatively all pores and fractures are saturated with water.
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116. UC4POWER suggests that some of the load exerted on the pipeline during HDD 
pullback could be transferred to the Bowling Green Fault and trigger an earthquake.  The 
loads referenced by UC4POWER, and calculated in the HDD Design Report submitted 
by NEXUS,105 will occur on the product pipeline as the pipeline is pulled through the 
HDD borehole.  Reaming and swabbing the completed borehole prior to pull back is 
necessary to create the required annular space to pass the pipeline through and will
smooth and condition the borehole, which will reduce friction and minimizing stress on 
the pipe and surrounding geologic materials during pull back.  In addition, as noted
above, the HDD borehole would not intersect the Bowling Green Fault, but be 
approximately 900 to 4,000 feet from the fault.  Because the HDD drill path will traverse 
unconsolidated sediments and fractured sedimentary bedrock, which is less effective at 
transmitting stress in comparison to solid competent bedrock, the physical stress 
conveyed to the immediate surrounding geologic materials will be localized to the area 
surrounding the borehole and will not be conveyed materially to the Bowling Green 
Fault.  Finally, the load imposed by the weight of the HDD pipeline segment after 
installation will be similar to the load imposed by the geologic materials and interstitial 
groundwater replaced by the pipeline, and be insignificant when compared to the load 
imposed by the geologic materials on either side of the Bowling Green Fault.  For these 
reasons, we conclude that physical stresses associated with the HDD installation process 
would not increase the current low probability of significant earthquakes occurring in the 
area.

117. Commenters contend that (1) the potential impact of an earthquake is increased 
by the Bowling Green Water Treatment Plant impoundment 1,700 feet upstream of the 
proposed HDD Maumee River crossing, and (2) the potential for the HDD to initiate an 
earthquake is increased by the operation of the Hanson’s Aggregate quarry.  For the 
reasons discussed above, we do not believe the HDD would alter the existing low 
probability of an earthquake, and thus would not contribute to an increased risk of 
earthquakes that could be associated with the Bowling Green municipal water 
impoundment, or the Hanson’s Aggregate quarry.  Furthermore, commenters use
examples of seismicity associated with surface-water impoundments that involve some of 
the largest manmade reservoirs in the world, containing three to nearly five orders of 
magnitude more water than the Bowling Green impoundment.  Thus, they are not 
comparable.  In addition, if the municipal water impoundment acted as a source of 
increased hydraulic head (mounding) on the aquifer, so as to increase activity along the 
Bowling Green Fault, this activity would have been recorded in the seismic record
monitored and recorded by federal and state geologic surveys.  We are unaware of any 
such recorded activity along the Bowling Green Fault due to the Bowling Green 

                                             
105 See final EIS, Appendix E-4.
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municipal water supply impoundment.  Similarly, we are also unaware of any recorded 
seismic activity attributable to mining at the Hanson’s Aggregate quarry.   

118. Mayor Edwards is concerned that seismic activity could damage the pipeline, and 
as a result adversely affect the Bowling Green Water Treatment Plant.  Federal pipeline 
safety regulations in Title 49, Code of Federal Regulations, Part 192 require companies to 
design pipelines to withstand the anticipated external pressures and loads that will be 
imposed on the pipeline after installation, including pressures and loads from anticipated 
seismic activity.  As discussed above and in the final EIS, although the proposed NEXUS 
Project would cross the Bowling Green Fault’s projected surface trace at MP 180.8 near 
the Maumee River,106 there are no mapped faults near the NEXUS Project known to 
generate seismic events of magnitude six or greater.  Only large, abrupt ground 
displacements have seriously affected pipeline facilities.  The final EIS concludes, and 
we concur, that due to the low level of seismic activity in the region and the use of 
modern materials in conformity with current industry standards in the construction of the 
NEXUS Project, the potential for seismic hazards to affect the project is low.107

119. Mayor Edwards and UC4POWER are concerned about the potential presence of
karst geology near the Maumee River crossing and the Bowling Green Water Treatment 
Plant, asserting that in karst-sensitive areas the sudden development of a sinkhole could 
affect the pipeline and aboveground facilities.  The final EIS identifies areas along the 
NEXUS Project where a karst hazard may be present.  NEXUS has sited its facilities to 
avoid known sinkholes.  NEXUS will train construction staff and all inspectors to 
understand the potential for, and consequences of, construction-initiated sinkhole 
formation, and to recognize the signs of sinkhole formation.  If previously unidentified 
solution cavities or sinkholes are found during trenching, NEXUS will make minor 
reroutes to avoid them where possible, or will mitigate impacts using common sinkhole 
mitigation techniques.  To further minimize risk, the final EIS recommends, and we 
require in Environmental Condition 15 in Appendix B to this order, that NEXUS file the 
results of geophysical surveys conducted to detect previously unidentified karst features 
before commencing construction.  If previously unidentified karst features are found, 
NEXUS must file its plans to avoid or mitigate the features before commencing 
construction.  The final EIS concludes, and we concur, that the potential for karst 
conditions to affect the NEXUS Project has been adequately minimized.108

                                             
106 See final EIS at 4-10.

107 Id. at 4-18.

108 Id. at 4-19 to 4-20.
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b. Agriculture and Drain Tiles

120. The NEXUS Project would cross agricultural fields that contain a network of 
subsurface drain tile systems.  The final EIS acknowledges that construction activities, 
like trenching, could damage these systems.109  NEXUS’s Drain Tile Management Plan, 
however, requires it to try to avoid cutting or damaging these systems, and to work with 
individual landowners before commencing construction to identify and mark drain tile 
systems.  If NEXUS damages such systems during construction, it will perform 
temporary repairs until the pipe is lowered into the trench and NEXUS can complete 
permanent repairs and restore hydrology.  NEXUS will also compensate landowners for 
costs landowners incur repairing damaged drain tiles.  Given the amount of drain tile 
expected to be found in agricultural construction areas at depths typically between           
3 to 4 feet, however, the final EIS recommends, and we require in Environmental 
Condition 30 in Appendix B to this order, that before commencing construction, NEXUS 
file a revised Drain Tile Management Plan that requires it to bury the pipeline four feet 
deep in cultivated or rotated croplands if the landowner so requests.110

121. The law firm Goldman & Braunstein, LLP comments on the final EIS on behalf of 
more than 90 landowners, expressing concerns regarding timelines related to agreements 
for compensation for drain tile damage and repair.  Issues related to easement negotiation 
and landowner compensation are not within the scope of this proceeding.  We note, 
however, that NEXUS must repair drain tile damages that result from construction related 
activities and compensate landowners if its construction schedule affects the landowners’ 
ability to grow crops during that season.  We concur with the final EIS’s conclusion that 
impacts on agricultural soils and drain tiles have been adequately minimized and will be 
appropriately mitigated and monitored following construction.  

c. Groundwater

122. The final EIS identifies the groundwater wells and springs in the project area and 
evaluates the potential impacts on these resources.   As discussed in the final EIS, an 
inadvertent release of fuel, lubricants, and other substances during construction could 
affect groundwater quality, with potentially greater affects in areas with shallow 
groundwater.  To minimize and mitigate impacts, the applicants provided project-specific 
spill prevention, control, and countermeasure plans that specify procedures for training 
contractors, using environmental inspectors, refueling construction equipment, storing 
and using hazardous materials safely, and taking remedial actions during pipeline 
construction.  We further note that to address concerns regarding impacts on wellhead 
                                             

109 See final EIS at 4-31 and 4-136.

110 See final EIS at 4-136 to 4-138.
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protection areas, the final EIS recommends, and Environmental Condition 21 in 
Appendix B to this order requires, that NEXUS consult with water suppliers in the 
wellhead protection areas that the project crosses and file any water supplier mitigation 
NEXUS will implement during construction.  The final EIS concludes, and we concur, 
that these measures will sufficiently protect groundwater resources during project 
construction. 

123. After the final EIS was issued, a commenter expressed concerns about the 
possibility of benzene and other heavy hydrocarbons from natural gas liquids getting into 
groundwater aquifers.  Specifically, the commenter asserts that southeast Michigan 
contains many sinkholes, caves, and springs, which increases the risk of hydrocarbon 
contamination of groundwater drinking water supplies.  Although natural gas the NEXUS 
Project receives will be processed to remove natural gas liquids (NGL), small amounts of 
residual NGLs may still be present in the gas.  Mitigation measures would minimize the 
risk of release of residual NGLs that may accumulate in the pipeline as a result of normal 
natural gas pipeline operations, including construction design and operations procedures, 
monitoring of the pipeline to ensure gas quality parameters are met at the receipt point, 
installing filter separators at receipt points and compressor stations, and pigging the 
pipeline to remove fluids from the pipeline in a controlled manner.  Additionally, in the 
unlikely event of an inadvertent NGL release, NEXUS will implement its spill 
prevention, control, and countermeasure plans, and will have trained employees and 
contractors available to ensure that compliance and safety requirements are met during 
any spill/release cleanup process.  With these measures in place, we conclude that NGLs 
would not pose a significant threat to groundwater resources.

d. Waterbodies

124. The proposed projects would cross 478 waterbodies, 12 surface water protection 
areas, and five waterbodies with surface water intakes within three miles downstream of 
project areas.  Pipeline construction across rivers and streams, including clearing and 
grading of adjacent land, in-stream trenching, trench dewatering, and backfilling, could 
temporarily increase sedimentation and turbidity rates, decrease dissolved oxygen 
concentrations, destroy or change aquatic habitat, and increase the potential for the 
introduction of fuels and oils from accidental spills.  As stated in the final EIS, however, 
proper construction techniques and timing can ensure that impacts are temporary and 
minor.111

125. Mayor Edwards expresses concern about the NEXUS route’s proximity to, and 
impacts on, the Bowling Green Water Treatment Plant during construction.  The Bowling 
Green Water Treatment Plant, however, is about 1,700 feet upstream of the proposed 
                                             

111 See final EIS at 4-42 to 4-58.
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pipeline crossing of the Maumee River.  An inadvertent release of fuel, drilling fluid, or 
other potential contaminate into the Maumee River from pipeline construction or 
operation would not affect the water treatment plant because the river does not flow 
toward the water treatment plant from the point the proposed pipeline would cross the 
river.  

126. A commenter asks whether the NEXUS Project would cross under Ford Lake.  As 
indicated in the EIS, the NEXUS Project would cross the Huron River to the east of Ford 
Lake, but would not cross the lake itself.112  Another commenter asserts that the final EIS 
fails to discuss the NEXUS Project's proximity to, and potential impacts on, two Class I 
dams:  the Comet Lake Dam, located about 550 feet south of the pipeline, and the 
Nimisila Reservoir Dam, located about 830 feet north of the pipeline.  NEXUS will use 
an HDD to cross the Nimisila Reservoir to avoid direct impacts on the reservoir.113  
Neither the pipeline’s construction nor operation, however, will affect the dams because 
both dams are outside the project area.

127. A commenter expresses concern about potential damage to drinking water sources 
from surface waters.  The final EIS describes the surface water intakes located within 
three miles downstream of the NEXUS Project.114  The final EIS indicates that NEXUS 
will use HDD or boring methods to cross any rivers with water intakes less than three 
river miles downstream of the crossing to avoid direct impacts on the river and surface 
water intakes.  Therefore, the final EIS concludes, and we concur, that neither the 
project’s construction nor operation will affect surface water intakes.115  

e. Wetlands

128. The projects’ construction would temporarily affect 199.7 acres of wetlands and 
permanently convert about 41.1 acres from forested or scrub-shrub wetlands to emergent 
wetlands.  The EPA and the City of Oberlin, Ohio, express concern that the final EIS 
does not include the proposed wetland and stream mitigation plans.  In consultation with 
the Army Corps and applicable state agencies, the applicants propose purchasing wetland 
credits from established wetland mitigation banks to mitigate unavoidable wetland 
impacts.  The final EIS recommends, and we require in Environmental Condition 23 in 

                                             
112  Appendix B-1 to the final EIS contains project route maps, and the area in 

question is depicted on pages B-1-133 and B-1-134.

113 See final EIS at 4-51.

114 See final EIS at 4-45.

115 See final EIS at 4-54.

20170825-3039 FERC PDF (Unofficial) 08/25/2017
USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 88 of 295



Docket No. CP16-22-000, et al. - 47 -

Appendix B to this order, that the applicants file copies of the final mitigation plans and 
documentation of the Army Corps’ approval before commencing construction.116  

129. A commenter asserts that, since the Singer Lake Bog is fed by groundwater, and 
that the area’s hydrology is important to the bog ecosystem’s continued existence, the 
final EIS should include a site-specific study of the hydrology and groundwater flow 
around the Singer Lake Preserve.  Although Singer Lake Bog is within 450 feet of the 
NEXUS Project area, the pipeline route does not cross Singer Lake Bog.  Therefore, 
project construction will not directly affect Singer Lake Bog.  The NEXUS Project route, 
however, would cross several wetlands that may be associated with Singer Lake Bog.  
The final EIS concludes, and we concur, that implementing special construction 
techniques described in NEXUS’s Erosion and Sediment Control Plan (e.g., installing 
trench plugs and restoring wetland soils, vegetation, and contours after construction), and 
complying with the Army Corps’ Section 404 and state permit requirements, including 
purchasing wetland mitigation credits and using in-lieu fee programs, will sufficiently 
minimize impacts on wetlands, including those that may be associated with Singer Lake 
Bog.117  

f. Threatened, Endangered, and Other Special Status 
Species

130. The final EIS indicated that our consultation with the FWS required by the 
Endangered Species Act was ongoing and, accordingly recommended that NEXUS not 
begin construction until staff receives comments from and completes consultation with 
the FWS.118  On October 4, 2016, the FWS confirmed that consultation under the 
Endangered Species Act has been completed for the TEAL Project.  Regarding the 
NEXUS Project, the final EIS noted that 10 federally-listed species and one species 
proposed for listing potentially occur in the project area.  The final EIS concluded that 
project construction and operation will have no effect on eight of those species and is not 
likely to adversely affect one of them.  On December 14, 2016, the FWS issued a 
Biological Opinion for the two remaining species, the Indiana bat and northern long-
eared bat, and Incidental Take Statement for the Indiana bat for the NEXUS Project.  
Therefore, section 7 consultation under the Endangered Species Act for this project is 
complete, and the final EIS recommendation is removed from this order.

                                             
116 See final EIS at 4-58 to 4-68.

117 See final EIS at 4-66 to 4-68.

118 See final EIS at 4-97 to 4-112.
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131. The EPA states that the final EIS did not include the signed and dated 
Memorandum of Understanding between NEXUS and the FWS regarding mitigating loss 
of forest habitat of migratory birds and species listed under the Endangered Species Act.  
We note that NEXUS filed that memorandum on November 8, 2016.  Further, on 
January 30, 2017, the FWS filed comments stating that, due to the applicants’ 
minimization of direct impacts on migratory birds via seasonal clearing and their 
mitigation of unavoidable habitat impacts via compensatory mitigation, the FWS 
considers both projects’ impacts on migratory birds to be fully mitigated.  Accordingly, 
we believe the EPA’s concern is resolved.

g. Property Values 

132. Numerous stakeholders expressed concerns that the NEXUS and TEAL Projects 
would have negative impacts on property values, potentially decreasing values from      
25 percent to 100 percent, and that local governments would lose tax revenue because of 
decreased property values.  Although the applicants would acquire new temporary and 
permanent easements, they would install most of the pipeline segments, about 44 percent, 
next to an existing utility right-of-way.119  Where new easements on private property are 
required, the final EIS notes that the applicants will compensate landowners for the 
easements, temporary loss of land use, and any damages.  The final EIS discusses 
easement agreements and explains that the effect that a pipeline easement may have on 
property values is a damage-related issue between the applicants and affected property 
owners.120  As stated in the final EIS, there is no conclusive evidence indicating that 
natural gas easements would have a negative impact on property values.121   Accordingly, 
we conclude here, as we have in other cases, that the proposed projects are not likely to 
significantly impact property values in the project area.122  

h. Air Quality and Noise

133. During the NEPA review process, numerous commenters expressed concerns 
about the proposed compressor stations’ impacts on air quality and health.  The final EIS 
includes the results of detailed air modeling analyses for all new or modified compressor 

                                             
119 See final EIS at 4-118.

120 See final EIS at 4-123.

121 See final EIS at 4-191 to 4-193.

122 See, e.g., Transcontinental Gas Pipe Line Company, LLC, 158 FERC ¶ 61,125, 
at P 106 (2017); Central New York Oil & Gas Co, LLC, 116 FERC ¶ 61,277, at P 44 
(2006).
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stations, including site-specific considerations for facility emissions, terrain, and 
meteorology.  Potential emissions from new and modified compressor stations are not 
likely to cause or significantly contribute to exceeding National Ambient Air Quality 
Standards (NAAQS), which are established to be protective of human health, including 
children, the elderly, and sensitive populations.  As stated in the final EIS, adherence to 
applicable federal and state air quality regulations will minimize impacts on air quality.  
The final EIS concludes, and we concur, that operating the new Hanoverton, Wadsworth, 
Clyde, Waterville, Salineville, and modified Colerain Compressor Stations, and the new 
metering and regulation stations, will not significantly affect regional air quality.123

134. During scoping, many commenters expressed concerns about noise impacts near 
compressor stations.  The final EIS includes a review of noise impact analyses for all new 
or modified compressor stations.  These analyses estimate that operational noise would 
be below our 55 dBA (decibels on the A-weighted scale) day-night sound level criterion, 
as well as comply with applicable state and local noise regulations.  The final EIS 
recommends, and Environmental Conditions 36, 37, and 38 in Appendix B to this order 
require, that the applicants conduct noise studies after the new and modified equipment 
are placed into service to ensure these facilities comply with the applicable noise 
requirements.  Under these circumstances, the final EIS concludes, and we concur, that 
the projects will not significantly affect noise in project areas.124  

i. Greenhouse Gas Emissions and Climate Change

135. The EPA asks us to remove several sentences from the final EIS’s climate change 
discussion.125  Specifically, EPA asserts that comparing project-related greenhouse gas 
(GHG) emissions to state-wide GHG inventories does not contribute to a climate change 
analysis.  EPA also states that the statement “Currently, there is no scientifically-accepted 
methodology available to correlate specific amounts of GHG emissions to discrete 
changes in average temperature rise, annual precipitation fluctuations, surface water 
temperature changes, or other physical effects on the environment in the Midwest region” 
should be removed from the final EIS because agencies can compare GHG emissions 
estimates of different alternatives.  

136. The EPA provides no compelling reason to change or supplement the final EIS.  
The final EIS specifically notes that comparing project-related GHG emissions to state-
wide GHG inventories provides a frame of reference for understanding the magnitude of 

                                             
123 See final EIS at 4-217 to 4-227.

124 See final EIS at 4-229 to 4-237.
125 EPA January 18, 2017 Comments at 4. 
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GHG emissions in general, but that it does not indicate significance.126  That agencies 
may consider GHG emissions from various alternatives as part of climate change 
analyses does not refute the statement that discrete changes cannot be correlated to 
specific GHG emissions.  The final EIS appropriately discusses climate change, 
quantifies project-related GHG emissions, identifies emission reduction and mitigation 
measures and programs, and notes the projects’ consistency with climate goals in the 
Midwest region.127  We find the analysis of GHG emissions and climate change in the 
final EIS to be appropriate.

j. Pipeline Safety

137. As described in the final EIS, NEXUS and Texas Eastern will design, construct, 
operate, and maintain the proposed facilities to meet or exceed the U.S. Department of 
Transportation’s (DOT) Minimum Federal Safety Standards set forth in Title 49 Code of 
Federal Regulations Part 192.  DOT’s Pipeline and Hazardous Materials Safety 
Administration’s (PHMSA) Office of Pipeline Safety administers the national regulatory 
program to ensure the safe transportation of natural gas and other hazardous materials by 
pipeline.128  In general, the Commission appropriately relies on PHMSA to monitor the 
pipeline’s construction and operation of natural gas facilities to determine compliance 
with its design and safety standards.129   

138. Three commenters assert that the final EIS did not adequately address safety 
concerns regarding several elementary schools within 1,000 feet of the proposed pipeline.  
DOT’s applicable safety standards include provisions for more stringent design and 
inspection criteria (e.g., thicker walled pipeline, closer mainline valve spacing, and 
integrity management programs) in areas with schools near a pipeline.  Section 4.13 of 
                                             

126 See final EIS at 4-277.

127 See final EIS at 4-275 to 4-279.

128 Final EIS at 4-238; see also 49 U.S.C. § 60112 (authorizing the Department of 
Transportation to determine that a pipeline facility is hazardous and order the operator of 
the facility to take corrective action).

129 Final EIS at 4-238; see also EarthReports, Inc. v. FERC, 828 F.3d 949,         
959 (D.C. Cir. 2016) (the “opinions and standards of – and [LNG operator’s] future 
coordination with – federal and local authorities” were a reasonable component of the 
Commission’s public safety evaluation); City of Pittsburgh v. Fed. Power Comm’n, 237 
F.2d 741, 754 (D.C. Cir.1956) (explaining that the Commission “would ... do well to 
respect the views of ... other agencies as to those problems” for which those other 
agencies “are more directly responsible and more competent than this Commission”).
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the final EIS identifies the potential impact radius if an incident occurs, example design 
requirements for areas near schools, and the likelihood of an incident to occur based on 
nationwide historic incident data.  We find that the final EIS adequately addresses 
pipeline safety near schools.

139. Mayor Edwards and UC4POWER contend that the final EIS should more fully 
analyze whether constructing through the karst geology near the Bowling Green Water 
Treatment Plant would seriously threaten public health and safety. As noted in the final 
EIS, the pipeline and associated aboveground facilities must be designed, constructed, 
operated, and maintained in accordance with the DOT’s Minimum Federal Standards, 
which include specifications for material selection and qualification; minimum design 
requirements; and pipeline protection measures to prevent internal, external, and 
atmospheric corrosion.  In the unlikely event a pipeline ruptures, the water treatment 
plant would be outside the proposed pipeline’s potential impact radius of 943 feet,130 and 
therefore, is not expected to affect public health and safety associated with the Bowling 
Green Water Treatment Plant.

140. In expressing concerns about pipeline safety, many commenters cite DOT -
PHMSA incident statistics for oil pipelines and natural gas distribution pipelines, as well 
as natural gas transmission pipelines.  We note that oil pipelines are subject to different 
DOT safety requirements than natural gas transmission pipelines, and any incidents could 
have different impacts. The final EIS also explains that natural gas distribution pipelines 
are generally smaller diameter pipes and/or plastic pipes, do not have large rights-of-way 
and pipeline markers common to Commission-regulated interstate natural gas 
transmission pipelines, and are more susceptible to damage.  Therefore, comparisons of 
oil or natural gas distribution pipeline incident data are inappropriate when considering 
natural gas transmission pipelines.  In any event, as presented in the final EIS, incident 
data demonstrates that natural gas transmission pipelines continue to be a safe, reliable 
means of energy transportation.

k. Alternatives

141. Since initiating pre-filing, NEXUS incorporated 239 route alternatives and 
variations into its route for various reasons, including landowner requests, avoidance of 
sensitive resources, or engineering constraints – changing about a 91 percent change of 

                                             
130 See final EIS at 4-243.
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NEXUS’s original route design.131  Commission staff reviewed the route alternatives and 
variations and agreed with their incorporation into the proposed route.

142. The final EIS evaluates a wide range of alternatives to provide the full range of 
services contemplated to be provided by the NEXUS and TEAL project components, 
including the no-action alternative, system alternatives, major route alternatives,132 minor 
route variations, and aboveground facility site alternatives, to determine whether they 
meet the projects’ stated purpose, are technically and economically feasible, and offer a 
significant environmental advantage compared to the facilities as proposed.133  

143. A commenter suggests using renewable energy sources as an alternative to the 
proposed projects.  As noted in the final EIS, electric generation from renewable energy 
sources is a reasonable alternative for reviewing generating facilities powered by fossil 
fuels.  It is the states, however, not this Commission, that regulate generating facilities.  
Authorizations related to how markets would meet demands for electricity are not part of 
the applications before the Commission.  Because the proposed projects’ purpose is to 
transport natural gas, and electric generation from renewable energy resources is not a 
natural gas transportation alternative, it was not considered in the EIS.134

144. The final EIS evaluated 15 major route alternatives, including three versions of the 
City of Green Route Alternative.  As explained in the final EIS, none of these would offer 
a major environmental advantage.135  Numerous stakeholders commented that the 
pipeline should be routed through less populated areas further south of the NEXUS
Project to minimize the risk of a pipeline incident on the public.  In this regard, we note 
that pipelines must be designed, constructed, operated, and maintained in accordance 
with DOT safety standards intended to ensure adequate protection of the public, 
including more the stringent design requirements in increasingly populated areas, and the 
final EIS demonstrates that the likelihood of an incident is very low at any given location, 

                                             
131 Most of the changes were minor adjustments to the route within the same 

property to accommodate the landowner.  See Appendix F-3 of the final EIS for the 
variations incorporated into the proposed route.

132 The final EIS evaluated no major route alternatives to the TEAL Project 
pipeline route because nearly all the pipeline is loop pipeline, adjacent to existing 
pipelines, and no commenters proposed alternatives to the loop pipeline route.  

133 See final EIS at 4-1 to 4-7. 
134 See final EIS at 3-4.

135 See final EIS at 3-7 to 3-67.
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regardless of population density.  A more material issue to consider in analyzing 
alternatives is residential land use impacts, which the final EIS considered in analyzing 
alternatives.  

145. Commenters assert that the final EIS did not sufficiently consider the benefits of 
co-locating parts of the proposed NEXUS pipeline route along the Rover pipeline route136

rights-of-way in evaluating the City of Green and Rover Route Alternatives.  In this 
regard, we note that the final EIS states that an alternative’s total length, as well as the 
length of greenfield construction, provide a baseline for evaluating anticipated impacts of 
construction and operation, and that a longer route or one with more greenfield 
construction suggests a greater amount and intensity of impacts.137  Co-location allows a 
pipeline to be installed adjacent to another pipeline, but does not necessarily lessen the 
amount of workspace or the width of the construction right-of-way needed to install the 
pipeline.  While co-location can lessen the impacts on certain resources, like forested 
areas, impacts on other resources associated with clearing and trenching would not be 
reduced simply by co-location.  

146. The final EIS recognizes that the City of Green Route Alternative’s co-location 
with part of the Rover pipeline138 would reduce greenfield construction by 21.2 miles, 
with attendant environmental advantages.139  The final EIS details the relative impacts on 
multiple resources, including wetlands, waterbody crossings, forest land, and proximity 
to residences of each of the three City of Green Route Alternative variations and the 
proposed route.  The final EIS concludes, and we concur, that while all three variations of 
the City of Green Route Alternative, having both advantages and disadvantages, are 
environmentally acceptable, they do not provide a significant environmental advantage 
over the proposed route.140  Where, as here, the Commission has fully considered an 

                                             
136 The route of the relevant segment of the pipeline being constructed by Rover 

Pipeline LLC runs somewhat parallel to NEXUS’s proposed route, about 15-30 miles 
west and south.  

137 Final EIS at 3-1.

138 On March 3, 2017, Commission Staff issued a notice to proceed for most        
of the construction activities.  Rover anticipates Phase 1 of its project to be in service in
July 2017 and Phase 2 to be in service in November 2017.

139 Final EIS at 3-33.

140 See final EIS at 3-23 to 3-46.
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alternative, the Commission is not required to reject the environmentally acceptable route 
NEXUS proposed.141  

147. Commenters also suggest that the co-location along the City of Green Route 
Alternative could serve toward the establishment of an energy corridor.  As noted in the 
final EIS, however, the Commission does not direct development of the gas industry’s 
infrastructure, neither on a broad regional basis through the establishment of energy 
corridors, nor on a more local scale in the design of specific projects.142

148. With respect to the Rover Route Alternative, the final EIS notes that NEXUS 
would have to re-site four compressor stations and construct about 137 miles of 
additional lateral pipeline to serve four of its delivery points in order to accommodate the 
Rover Route Alternative’s co-location with the Rover pipeline, in concluding that that 
alternative provides no significant environmental advantage.  The commenters also claim 
that the final EIS’s analysis of the Rover Route Alternative failed to consider how to 
minimize environmental impacts by combining parts of the Rover and NEXUS projects 
into a single pipeline.  In this regard, the final EIS explains that building one main 
pipeline in this area to serve both NEXUS and Rover customers is not possible because 
the Rover project already requires two 42-inch-diameter pipelines through much of the 
shared area and a single 42-inch-diameter pipeline in the remaining shared area.  That 
size pipeline – 42-inch-diameter pipe – is near the current technological and economical 
limits for steel natural gas pipeline, making it infeasible for the NEXUS project to share a 
pipeline with Rover.  This, and the fact that the Rover pipeline is nearly fully subscribed, 
indicates that another pipeline would be required to accommodate the volumes needed to 
serve NEXUS’s customers, incurring incremental environmental impacts.  The applicants 
for both the NEXUS and Rover pipelines have separate needs, customers, and delivery 
points for their respective projects.143  

                                             
141 See Minisink Residents for Environmental Preservation and Safety v. FERC, 

762 F.3d 97, 111 (D.C. Cir. 2014) (finding that FERC enjoys broad discretion in 
weighing project alternatives); Midcoast Interstate Transmission v. FERC, 198 F.3d 960, 
967-68 (D.C. Cir. 2000) (FERC must carefully consider alternatives, but even in the face 
of a preferable alternative, FERC may reasonably find that the proposed project is in the 
public convenience and necessity); City of Grapevine, Tex. v. Dep’t of Transp., 17 F.3d 
1502, 1506 (D.C. Cir. 1994) (recognizing that where the reviewing agency is not the 
project sponsor, its “consideration of alternatives may accord substantial weight to the 
preferences of the project applicant . . . in the siting and design of the project.”).

142 Final EIS at 3-2.

143 See final EIS at 3-11 to 3-12.
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149. The final EIS evaluated 27 minor route variations, including four versions of the 
Chippewa Lake Route Variation, the Kennedy Road Route Variation, two versions of   
the Butler Road Route Variation, two versions of the Luckey Road Route Variation, and   
two versions of the Wadsworth Road Route Variation.  As stated in the final EIS, 25 of 
these minor route variations offer no environmental advantages over the proposed 
pipeline route and were eliminated from further consideration.144  As discussed below, 
the final EIS recommends that NEXUS (1) make certain minor modifications and         
(2) incorporate the Chippewa Lake D Route Variation. 

150. The final EIS found that minor centerline adjustments and workspace 
modifications at various locations along the route that NEXUS proposed to respond to 
landowner requests, reduce environmental impacts, and/or address engineering 
constraints are environmentally acceptable.  Accordingly, the final EIS recommends, and 
we require in Environmental Condition 13 in Appendix B to this order, that NEXUS 
make these modifications.145  

151. Between November 8 and 16, 2016, five landowners along the proposed 
Chippewa Lake D Route Variation filed letters expressing concern about impacts 
associated with this route and ask the Commission to impose a 180-day freeze on the 
review timeline so landowners can consult appraisers and legal counsel.  As stated in the 
final EIS, notice that the Commission was evaluating that route alternative was issued 
and sent to all newly-identified potentially affected landowners along the Chippewa Lake
D Route Variation, on October 6, 2016.  As further noted in the final EIS, since these 
parties had only recently been identified as potentially affected, the Commission provided 
a special comment period ending November 7, 2016.  As noted below, the final EIS took 
these five landowners’ comments into consideration in evaluating the Chippewa Lake D 
Route Variation; thus their request for a “freeze” is moot.   

152. The final EIS evaluated the Chippewa Lake D Route Variation to see if it would 
offer beneficial resolutions of landowner concerns or environmental issues, compared to 
other alternatives, and concluded that the Chippewa Lake D Route Variation will have an 
environmental advantage.  The comments regarding the Chippewa Lake D Route 
Variation did not provide new information that would compel a different conclusion 
regarding the environmental advantages of the Chippewa Lake D Route Variation.  
Accordingly, the final EIS recommends, and we require in Environmental Condition 13 

                                             
144 See final EIS at 3-68 to 3-128.

145 See final EIS at 3-112 to 3-125.
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in Appendix B to this order, that NEXUS incorporate the Chippewa Lake D Route 
Variation into its route.146  

153. The final EIS found that the Kennedy Road Route Variation would shift impacts 
from one group of landowners to another, and would not provide an environmental 
advantage to the subject segment of the proposed route.147  A commenter suggests further 
modifications to the Kennedy Road Route Variation, in order to minimize impacts on a 
stream and wetlands on his property.  Our environmental staff reviewed the commenter’s 
suggested modifications and found that, even if it were so modified, the route variation 
still would not provide a significant environmental advantage.  We note, however, that 
landowners may suggest minor route realignments on their properties to further minimize 
impacts during easement negotiations with the applicants.  Such realignments would be 
subject to the approval process outlined in Environmental Condition 5 in Appendix B to 
this order.

154. NEXUS proposes to construct four new compressor stations, and Texas Eastern 
proposes to construct one new compressor station.  The final EIS analyzed two or more 
alternative sites for each new compressor station and found no substantial environmental 
advantage over the proposed sites.148  Commenters suggested that some of the 
compressor stations should be relocated to less populated areas due to concerns about air 
and noise pollution; as discussed above, however, the final EIS concludes that the 
compressor stations at the proposed sites will have a less than significant impact on air 
quality or noise.

155. The final EIS does recommend and we require in Environmental Condition 14 in 
Appendix B to this order, that NEXUS incorporate an alternative metering and regulation 
station site into the NEXUS Project plans to minimize the agricultural land permanently 
taken out of production.149

l. Programmatic Environmental Impact Statement

156. Several interveners and commenters, including the City of Oberlin, the Coalition 
to Reroute NEXUS, and Sierra Club, contend that the Commission should prepare a 
programmatic EIS for natural gas infrastructure projects in the Marcellus and Utica Shale 

                                             
146 See final EIS at 3-88 to 3-95.

147 See final EIS at 3-95.

148 See final EIS at 3-129 to 3-140.

149 See final EIS at 3-141 to 3-142.
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formations.  Sierra Club argues that the Council on Environmental Quality (CEQ) 
recommends the use of a programmatic EIS in circumstances like the those surrounding 
the NEXUS where “several energy development programs proposed in the same region 
of the country have similar proposed methods of implementation and similar best 
practices and mitigation measures that can be analyzed in the same document.”150  The 
Coalition to Reroute NEXUS argues that reviewing individual applications in isolation 
masks regional impacts.  It notes that other agencies, including the Army Corps, EPA, 
FWS, the U.S. Department of Energy, and the Bureau of Land Management, have used a 
programmatic EIS to address energy development issues on a regional basis.151

157. CEQ regulations do not require broad or “programmatic” NEPA reviews.  CEQ’s 
guidance provides that such a review may be appropriate where an agency is:                
(1) adopting official policy; (2) adopting a formal plan; (3) adopting an agency program; 
or (4) proceeding with multiple projects that are temporally and spatially connected.152  
The Supreme Court has held that a NEPA review covering an entire region (that is, a 
programmatic review) is required only if there has been a report or recommendation on a 
proposal for major federal action with respect to the region.153 Moreover there is no 
requirement for a programmatic EIS where the agency cannot identify projects that may 
be sited within a region because individual permit applications will be filed later.154

                                             
150 Sierra Club August 29, 2016 Comments at 29.

151 Coalition to Reroute NEXUS May 15, 2016 Comments at 4-5.

152 Memorandum from CEQ to Heads of Federal Departments and Agencies,
Effective Use of Programmatic NEPA Reviews 13-15 (Dec. 24, 2014) (citing 40 C.F.R. 
§ 1508.18(b)), https://www.whitehouse.gov/sites/default/files/docs/
effective_use_of_programmatic_nepa_reviews_18dec2014.pdf.  We refer to the 
memorandum as 2014 Programmatic Guidance.

153 Kleppe v. Sierra Club, 427 U.S. 390 (1976) (holding that a broad-based 
environmental document is not required regarding decisions by federal agencies to allow 
future private activity within a region). 

154 See Piedmont Environmental Council v. FERC, 558 F.3d 304, 316-17 (4th Cir. 
2009).
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158. We have explained that there is no Commission plan, policy, or program for the 
development of natural gas infrastructure.155  Rather, the Commission acts on individual 
applications filed by entities proposing to construct interstate natural gas pipelines.  
Under NGA section 7, the Commission is obligated to authorize a project if it finds that 
the construction and operation of the proposed facilities “is or will be required by the 
present or future public convenience and necessity.”156  What is required by NEPA, and 
what the Commission provides, is a thorough examination of the potential impacts of 
specific projects.  As to projects that have a clear physical, functional, and temporal 
nexus such that they are connected or cumulative actions,157 the Commission will prepare 
a multiple-project environmental document.158   

159. The Commission is not engaged in regional planning.  Rather, the Commission 
processes individual pipeline applications in carrying out its statutory responsibilities 
under the NGA.  That there currently are a number of planned, proposed, or approved 
infrastructure projects to increase infrastructure capacity to transport natural gas from the 
Marcellus and Utica Shale does not establish that the Commission is engaged in regional 
development or planning.159  Instead, this confirms that pipeline projects to transport 

                                             
155 See, e.g., National Fuel Gas Supply Corp., 158 FERC ¶ 61,145, at PP 82-88 

(2017); National Fuel Gas Supply Corp., 154 FERC ¶ 61,180, at P 13 (2016); Texas 
Eastern Transmission, LP, 149 FERC ¶ 61,259, at PP 38-47 (2014); Columbia Gas 
Transmission, LLC, 149 FERC ¶ 61,255 (2014).

156 15 U.S.C. § 717f(e) (2012).

157 40 C.F.R. § 1508.25(a)(1)-(2) (2016) (defining connected and cumulative 
actions).

158 See, e.g., EA for the Monroe to Cornwell Project and the Utica Access Project,
Docket Nos. CP15-7-000 & CP15-87-000 (filed Aug. 19, 2015); Final Multi-Project
Environmental Impact Statement for Hydropower Licenses: Susquehanna River
Hydroelectric Projects, Project Nos. 1888-030, 2355-018, and 405-106 (filed Mar. 11, 
2015).

159 See, e.g., Sierra Club v. FERC, 827 F.3d 36, 50 (D.C. Cir. 2016) (Freeport
LNG) (rejecting claim that NEPA requires FERC to undertake a nationwide analysis of
all applications for liquefied natural gas export facilities); cf. Myersville Citizens for a
Rural Cmty., Inc. v. FERC, 783 F.3d 1301, 1326-27 (D.C. Cir. 2015) (Myersville)
(upholding FERC determination that, although a Dominion Transmission Inc.-owned
pipeline project’s excess capacity may be used to move gas to the Cove Point terminal for 
export, the projects are “unrelated” for purposes of NEPA).

20170825-3039 FERC PDF (Unofficial) 08/25/2017
USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 100 of 295



Docket No. CP16-22-000, et al. - 59 -

Marcellus and Utica Shale gas are initiated solely by a number of different companies in 
private industry.  As we have noted previously a programmatic EIS is not required to 
evaluate the regional development of a resource by private industry if the development is 
not part of, or responsive to, a federal plan or program in that region.160

160. The Commission’s siting decisions regarding pending and future natural gas 
pipeline facilities respond to proposals by private industry, and the Commission has no 
way to accurately predict the scale, timing, and location of projects, much less the kind of 
facilities that will be proposed.161  Any broad, regional environmental analysis would “be 
little more than a study . . . containing estimates of potential development and attendant 
environmental consequences,”162 and could not present “a credible forward look” that 
would be “a useful tool for basic program planning.”163  In these circumstances, the 
Commission’s longstanding practice to conduct an environmental review for each 
proposed project, or a number of proposed projects that are interdependent or otherwise 
interrelated or connected, “facilitate[s], not impede[s], adequate environmental 
assessment.”164  Thus, the Commission’s environmental review of NEXUS’s and Texas 
Eastern’s proposed interdependent projects together in a single EIS is appropriate under 
NEPA.

161. In sum, CEQ states that a programmatic EIS can “add value and efficiency to the 
decision-making process when they inform the scope of decisions,” “facilitate decisions 
on agency actions that precede site- or project-specific decisions and actions,” or 
“provide information and analyses that can be incorporated by reference in future NEPA 
reviews.”165  The Commission does not believe these benefits can be realized by a 
programmatic review of natural gas infrastructure projects because the projects subject to 

                                             
160 See Kleppe, 427 U.S. at 401-02.

161 Lack of jurisdiction over an action does not necessarily preclude an agency 
from considering the potential impacts.  As explained in the indirect and cumulative 
impact sections of this order, however, it reinforces our finding that because states, and 
not the Commission, have jurisdiction over natural gas production and associated 
development (including siting and permitting), the location, scale, timing, and potential 
impacts from such development are even more speculative.

162 Kleppe, 427 U.S. at 402.

163 Piedmont Environmental Council, 558 F.3d at 316.

164 Id.

165 2014 Programmatic Guidance at 13.
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our jurisdiction do not share sufficient elements in common to narrow future alternatives 
or expedite the current detailed assessment of each particular project.  Thus we find a 
programmatic EIS is neither required nor useful under the circumstances here.

m. Indirect Impacts of Natural Gas Production

162. Interveners and commenters broadly criticize the EIS for failing to consider the 
project’s indirect effects, particularly regarding impacts of induced upstream production 
of natural gas from the Marcellus and Utica Shale, some specifically noting concerns 
regarding impacts of upstream production, as well as downstream end-use, of natural gas 
on greenhouse gases and climate change.  

163. CEQ’s regulations direct federal agencies to examine the direct, indirect, and 
cumulative impacts of proposed actions.166  Indirect impacts are defined as those “which 
are caused by the action and are later in time or farther removed in distance, but are still 
reasonably foreseeable.”167  Further, indirect effects “may include growth inducing 
effects and other effects related to induced changes in the pattern of land use, population 
density or growth rate, and related effects on air and water and other natural systems, 
including ecosystems.”168  Accordingly, to determine whether an impact should be 
studied as an indirect impact, the Commission must determine whether it is both          
(1) caused by the proposed action; and (2) reasonably foreseeable.

164. With respect to causation, “NEPA requires ‘a reasonably close causal relationship’ 
between the environmental effect and the alleged cause”169 in order “to make an agency 
responsible for a particular effect under NEPA.”170  As the Supreme Court explained, “a 
‘but for’ causal relationship is insufficient [to establish cause for purposes of NEPA].”171  

                                             
166 40 C.F.R. § 1508.25(c) (2016).

167 Id. § 1508.8(b).

168 Id. § 1508.8(b).

169 U.S. Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, at 767 (2004) (quoting 
Metropolitan Edison Co. v. People Against Nuclear Energy, 460 U.S. 766, at 774 (1983).

170 Id.

171 Id.; see also Freeport LNG, 827 F.3d at 46 (FERC need not examine everything 
that could conceivably be a but-for cause of the project at issue); Sierra Club v. FERC, 
827 F.3d 59, 68 (D.C. Cir. 2016) (Sabine Pass LNG) (FERC order authorizing
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Thus, “[s]ome effects that are ‘caused by’ a change in the physical environment in the 
sense of ‘but for’ causation,” will not fall within NEPA if the causal chain is too 
attenuated.172  Further, the Court has stated that “where an agency has no ability to 
prevent a certain effect due to its limited statutory authority over the relevant actions, the 
agency cannot be considered a legally relevant ‘cause’ of the effect.”173

165. An effect is “reasonably foreseeable” if it is “sufficiently likely to occur that a 
person of ordinary prudence would take it into account in reaching a decision.”174  NEPA 
requires “reasonable forecasting,” but an agency is not required “to engage in speculative 
analysis” or “to do the impractical, if not enough information is available to permit 
meaningful consideration.”175  

166. Interveners and commenters state that the Commission should consider the 
project’s indirect impacts, in particular induced upstream production of natural gas from 
the Marcellus and Utica Shale.  Some argue that, because the project is overbuilt and 
affords access to export markets, it will induce increased production, and specifically 
assert that the EIS must quantify and evaluate impacts of greenhouse gases on climate 
change.

i. Causation

167. As we have previously concluded in natural gas infrastructure proceedings, the 
environmental effects resulting from natural gas production are generally neither caused 
by a proposed pipeline (or other natural gas infrastructure) project nor are they 
reasonably foreseeable consequences of our approval of an infrastructure project, as 
                                                                                                                                                 
construction of liquefied natural gas export facilities is not the legally relevant cause of 
increased production of natural gas).

172 Metro. Edison Co., 460 U.S. at 774.

173 Pub. Citizen, 541 U.S. at 770; see also Freeport LNG, 827 F.3d at 49 
(affirming that Public Citizen is explicit that FERC, in authorizing liquefied natural gas 
facilities, need not consider effects, including induced production, that could only occur 
after intervening action by the DOE); Sabine Pass LNG, 827 F.3d at 68 (same); 
EarthReports, Inc. v. FERC, 828 F.3d 949, 955-56 (D.C. Cir. 2016) (same).

174 Sierra Club v. Marsh, 976 F.2d 763, 767 (1st Cir. 1992).  See also City of 
Shoreacres v. Waterworth, 420 F.3d 440, 453 (5th Cir. 2005).

175 N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1078       
(9th Cir. 2011).
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contemplated by CEQ regulations.176  A causal relationship sufficient to warrant 
Commission analysis of the non-pipeline activity as an indirect impact would only exist if 
the proposed pipeline would transport new production from a specified production area 
and that production would not occur in the absence of the proposed pipeline (i.e., there 
will be no other way to move the gas).177  To date, the Commission has not been 
presented with a proposed pipeline project that the record shows will cause the 
predictable development of gas reserves.  In fact, the opposite causal relationship is more 
likely, i.e., once production begins in an area, shippers or end users will support the 
development of a pipeline to move the produced gas.  

ii. Reasonable Foreseeability

168. Even accepting, arguendo, that a specific pipeline project will cause natural gas 
production, we have found that the potential environmental impacts resulting from such 
production are not reasonably foreseeable.  As we have explained, the Commission 
generally does not have sufficient information to determine the origin of the gas that will 
be transported on a pipeline.  It is the states, rather than the Commission, that have 
jurisdiction over the production of natural gas and thus would be most likely to have the 
information necessary to reasonably foresee future production.  There are no forecasts in 
the record which would enable the Commission to meaningfully predict production-
related impacts, many of which are highly localized.  Thus, even if the Commission 
knows the general source area of gas likely to be transported on a given pipeline, a 
meaningful analysis of production impacts would require more detailed information 
regarding the number, location, and timing of wells, roads, gathering lines, and other 
appurtenant facilities, as well as details about production methods, which can vary per 
producer and depending on the applicable regulations in the various states.  Accordingly, 
the impacts of natural gas production are not reasonably foreseeable because they are “so 

                                             
176 See, e.g., Central New York Oil and Gas Co., LLC, 137 FERC ¶ 61,121, at PP 

81-101 (2011), order on reh'g, 138 FERC ¶ 61,104, at PP 33-49 (2012), petition for 
review dismissed sub nom. Coal. for Responsible Growth v. FERC, 485 Fed. Appx. 472, 
474-75 (2012) (unpublished opinion).

177 See cf. Sylvester v. U.S. Army Corps of Engineers, 884 F.2d 394, 400 (9th Cir. 
1989) (upholding the environmental review of a golf course that excluded the impacts of 
an adjoining resort complex project).  See also Morongo Band of Mission Indians v. FAA, 
161 F.3d 569, 580 (9th Cir. 1998) (concluding that increased air traffic resulting from 
airport plan was not an indirect, “growth-inducing” impact); City of Carmel-by-the-Sea v. 
U.S. Dep’t of Transportation., 123 F.3d 1142, 1162 (9th Cir. 1997) (acknowledging that 
existing development led to planned freeway, rather than the reverse, notwithstanding the 
project’s potential to induce additional development).
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nebulous” that we “cannot forecast [their] likely effects” in the context of an 
environmental analysis of the impacts related to a proposed interstate natural gas 
pipeline.178

169. Nonetheless, we note that, although not required by NEPA, the Department of 
Energy has examined the potential environmental issues associated with unconventional 
natural gas production in order to provide the public with a more complete understanding 
of the potential impacts.179  The Department of Energy has concluded that such 
production, when conforming to regulatory requirements, implementing best 
management practices, and administering pollution prevention concepts, may have 
temporary, minor impacts to water resources.180  With respect to air quality, the 
Department of Energy found that natural gas development leads to both short- and long-
term increases in local and regional air emissions.181  It also found that such emissions 
may contribute to climate change.182  But to the extent that natural gas production 
                                             

178 Habitat Education Center v. U.S. Forest Service, 609 F.3d 897, 902 (7th Cir. 
2010) (finding that impacts that cannot be described with enough specificity to make 
their consideration meaningful need not be included in the environmental analysis).  See 
also Sierra Club v. U.S. Department of Energy, D.C. Cir. No. 15-1489, slip op. at 16-18 
(August 15, 2017) (accepting DOE’s “reasoned explanation” as to why the indirect 
effects pertaining to induced natural gas production were not reasonably foreseeable 
where DOE noted the difficulty of predicting both the incremental quantity of natural gas 
that might be produced and where at the local level such production might occur, and that 
an economic model estimating localized impacts would be far too speculative to be 
useful).

179 U.S. Department of Energy, Addendum to Environmental Review Documents 
Concerning Exports of Natural Gas from the United States, 79 Fed. Reg. 48,132      
(Aug. 15, 2014) (DOE Addendum), 
http://energy.gov/sites/prod/files/2014/08/f18/Addendum.pdf.  The U.S. Court of Appeals 
for the D.C. Circuit upheld DOE’s reliance on the DOE Addendum to supplement its 
environmental review of the proposed export of LNG.  See Sierra Club v. U.S. 
Department of Energy, D.C. Cir. No. 15-1489, slip op. at 12, 19.    

180 DOE Addendum at 19; see also Oil and Gas; Hydraulic Fracturing on Federal 
and Indian Lands, 80 Fed. Reg. 16,128, 16,130 (Mar. 26, 2015) (Bureau of Land 
Management promulgated regulations for hydraulic fracturing on federal and Indian lands 
to “provide significant benefits to all Americans by avoiding potential damages to water 
quality, the environment, and public health”).

181 DOE Addendum at 32. 
182 Id. at 44.
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replaces the use of other carbon-based energy sources, the U.S. Department of Energy 
found that there may be a net positive impact in terms of climate change.183  We find the 
information provided in the DOE Addendum to be helpful to generally inform the public 
regarding potential impacts of increased natural gas production and therefore consider the 
DOE Addendum to be supplemental material to our environmental review.

170. The record in this proceeding does not demonstrate the requisite reasonably close 
causal relationship between the impacts of future natural gas production and the proposed 
projects that would necessitate further analysis.   The fact that natural gas production and 
transportation facilities are all components of the general supply chain required to bring 
domestic natural gas to market is not in dispute.  We have acknowledged that the pipeline 
projects are designed to move gas supplies from the Appalachian Basin to markets in 
Ohio, Michigan, and Canada.  This does not mean, however, that approving these 
particular projects will induce further shale gas production.  Rather, as we have explained 
in other proceedings, a number of factors, such as domestic natural gas prices and 
production costs drive new drilling.184  If the projects were not constructed, it is 
reasonable to assume that any new production spurred by such factors would reach 
intended markets through alternate pipelines or other modes of transportation.185  Again, 

any such production would take place pursuant to the regulatory authority of state and 
local governments.186

                                             
183 Id.
184 Rockies Express Pipeline LLC, 150 FERC ¶ 61,161, at P 39 (2015).  See also  

Sierra Club v. Clinton, 746 F. Supp. 2d 1025, 1045 (D. Minn. 2010) (holding that the 
U.S. Department of State, in its environmental analysis for an oil pipeline permit, 
properly decided not to assess the transboundary impacts associated with oil production 
because, among other things, oil production is driven by oil prices, concerns surrounding 
the global supply of oil, market potential, and cost of production); Florida Wildlife Fed’n 
v. Goldschmidt, 506 F. Supp. 350, 375 (S.D. Fla. 1981) (ruling that an agency properly 
considered indirect impacts when market demand, not a highway, would induce 
development).

185 Rockies Express Pipeline LLC, 150 FERC ¶ 61,161 at P 39.

186 We acknowledge that NEPA may obligate an agency to evaluate the 
environmental impacts of non-jurisdictional activities.  That states, however, not the 
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171. Moreover, even if a causal relationship between our action here and additional 
production were presumed, the scope of the impacts from any induced production is not 
reasonably foreseeable.  That there may be incentives for producers to locate wells close 
to pipeline infrastructure does not change the fact that the location, scale, and timing of 
any additional wells are matters of speculation, particularly regarding their relationship to 
the proposed projects.  As we have previously explained, a broad analysis, based on 
generalized assumptions rather than reasonably specific information, will not provide 
meaningful assistance to the Commission in its decision making, e.g., evaluating 
potential alternatives to a specific proposal.187

172. With respect to impacts from GHGs, the final EIS discusses the direct GHG 
impacts from construction and operation of the projects and other projects that were 
considered in the Cumulative Impacts analysis, the climate change impacts in the region, 
and the regulatory structure for GHGs under the Clean Air Act.  The final EIS also 
quantifies GHG emissions from the projects’ construction (90,033.5 metric tons, CO2-
equivalent [metric tons per year (tpy) CO2e]) and operation (827,407 metric tpy CO2e).188  
The final EIS does not include upstream emissions; however, we have conservatively 
estimated the upstream GHG emissions from extraction as 1.2 million metric tpy CO2e,
and from processing as 2.4 million metric tpy CO2e, and conservatively estimated both 
upstream and downstream GHG emissions from the non-project pipelines as         
370,000 metric tpy CO2e.189  

                                                                                                                                                 
Commission, have jurisdiction over natural gas production and associated development 
(including siting and permitting) supports the conclusion that information about the scale, 
timing, and location of such development and potential environmental impacts are even 
more speculative.  See Sierra Club v. U.S. Department of Energy, D.C. Cir. No. 15-1489, 
slip op. at 18 (DOE’s obligation under NEPA to “drill down into increasingly speculative 
projections about regional environmental impacts [of induced natural gas production] is 
also limited by the fact that it lacks any authority to control the locale or amount of 
export-induced gas production, much less any of its harmful effects”) (citing Pub. 
Citizen, 541 U.S. at 768). 

187 Rockies Express Pipeline LLC, 150 FERC ¶ 61,161 at P 40.  See also Sierra 
Club v. U.S. Department of Energy, No. 15-1489, slip op. at 14 (D.C. Cir. August 15, 
2017) (holding that the dividing line between what is reasonable forecasting and 
speculation is the “usefulness of any new potential information to the decision-making 
process”).

188 See final EIS at 4-217 to 4-227.

189 The upstream GHG emissions were estimated using the May 29, 2014 Life 
Cycle Analysis of Natural Gas Extraction and Power Generation May 29, 2014 
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173. With respect to downstream GHG emissions, Commission staff used an EPA-
developed methodology190 to estimate the downstream GHG emissions from these
projects.191  The final EIS includes a conservative estimate of downstream GHG 
                                                                                                                                                 
DOE/NETL-2014/1646.  Generally, Commission staff used the average leak and 
emission rates identified in the NETL analysis for each segment of extraction, processing, 
and transport.   The method is outlined in Section 2 of the NETL report, and the 
background data used for the model is outlined in Section 3.1. Staff used the results 
identified in Tables 4.3, 4.4, and 4.5 to look at each segment and grossly estimate GHG 
emission.  To be conservative, staff did not account for the New Source Performance 
Standards Oil & Gas rule changes, or other GHG mitigation. Additionally, staff made a 
conservative estimate of the length of non-jurisdictional pipeline prior to the gas reaching 
Project components, as well as the length of downstream pipeline to the delivery point.  
See Sierra Club v. U.S. Department of Energy, D.C. Cir. No. 15-1489, slip op. at 21-22 
(finding sufficient DOE’s estimate of potential GHG emissions from producing, 
transporting and exporting LNG reported in a 2014 Life Cycle Report on Exporting 
LNG).     

190 Estimated using EPA’s GHG Equivalencies Calculator - Calculations and 
References https://www.epa.gov/energy/ghg-equivalencies-calculator-calculations-and-
references.

191 The Commission’s environmental review of the NEXUS project is 
distinguishable from its environmental review of the project at issue in Sierra Club v. 
FERC, D.C. No. 16-1329 (Aug. 22, 2017)(Sabal Trail).  In Sabal Trail, the court 
determined that the Commission should have examined the GHG impacts of burning the 
natural gas to be delivered by that project.  In this case, as discussed above, the 
Commission has estimated the GHG emissions associated with burning the gas to be 
transported by NEXUS, consistent with the quantification that the Sabal Trail court 
required.  The methodology used here is similar to that in a number of recent cases.  See 
National Fuel Gas Supply Corp., 158 FERC ¶ 61,145, at PP 189-190 (Northern Access 
2016 Project); Dominion Carolina Gas Transmission, LLC, 158 FERC ¶ 61,126, at P 81 
(Transco to Charleston Project); Transcontinental Gas Pipe Line Co., LLC, 158 FERC 
¶ 61,125, at P 143 (Atlantic Sunrise Project); Tennessee Gas Pipeline Co., 158 FERC 
¶ 61,110, at P 104 (Orion Project); and Rover Pipeline, LLC, 158 FERC ¶ 61,109, at 
P 274 (Rover Pipeline Project).  Further, Sabal Trail and this case are factually distinct, in 
that the record in Sabal Trail showed that the natural gas to be transported on the new 
project would be delivered to specific destinations – power plants in Florida – such that 
the court concluded that the burning of the gas in those plants was reasonably foreseeable 
and the impacts of that activity warranted environmental examination.  In contrast, the 
gas to be transported by NEXUS will be delivered into the interstate natural pipeline grid, 
and its end use is not predictable.  .
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emissions as 17.9 million metric tpy CO2e from end-use combustion.192  We note that this 
estimate represents an upper bound for the amount of end-use combustion that could 
result from the gas transported by these projects. This is because some of the gas may 
displace other fuels, which could actually lower total CO2e emissions.  It may also 
displace gas that otherwise would be transported via different means, resulting in no 
change in CO2e emissions.  

174. Our Commission staff also estimated the impacts on land use and water 
consumption associated with the production wells that would be required to provide    
100 percent of the volume of natural gas to be transported by the NEXUS Project for the 
life of the project193 from the Marcellus and Utica Shale basin.  

175. Each natural gas well pad and associated infrastructure (road infrastructure, water 
impoundments, and pipelines) requires about 1.48 acres of land.194  Based on the NEXUS 
Project volume and the expected estimated ultimate recovery of Marcellus/Utica Shale 
wells,195 our Commission staff estimates that between 3,200 and 6,300 wells would be 
required to provide the gas over the estimated 30-year project lifespan.  Therefore, on a 

normalized basis,196 drilling wells may affect between 160 and 310 acres a year.197  
Previous research198 indicates that, within the Marcellus and Utica Shale areas, about 

                                             
192 All of the TEAL Project volumes would be delivered to the NEXUS Project 

and some of the NEXUS Project volumes would utilize existing available capacity on 
other transmission system.  Therefore, avoiding the double counting of volumes, the 
Projects combined can deliver up to 925,000 Dth/d of new volumes.

193 Our environmental staff assumed a 30 year life of the project.

194 Life Cycle Analysis of Natural Gas Extraction and Power Generation August 
30, 2016 DOE/NETL-2015/1714; page 22, Table 3-6.

195 http://www.eia.gov/conference/2015/pdf/presentations/staub.pdf, and 
Environmental Impacts of Unconventional Natural Gas Development and Production 
May 29, 2014 DOE/NETL-2014/1651.

196 30 year impacts averaged on a per year basis.

197 Life Cycle Analysis of Natural Gas Extraction and Power Generation      
August 30, 2016 DOE/NETL-2015/1714, page 22, table 3-6

198 Life Cycle Analysis of Natural Gas Extraction and Power Generation      
August 30, 2016 DOE/NETL-2015/1714, pg 24, table 3-8.
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72.3% of the land affected by natural gas production is forest, about 22.4% is 
agricultural, and about 5.3% is grass or open lands.  

176. Recent estimates199 show that drilling and developing an average Marcellus Shale 
well requires between 3.88 and 5.69 million gallons of water, depending on whether the 
producer uses a recycling process.  Therefore, producing wells required to supply the 
project could require the normalized consumptive use of as much as 420 million to       
1.2 billion gallons of water per year over the 30-year project life.  

n. Cumulative Impacts

177. The cumulative effects analysis in the final EIS comports with CEQ guidance.200  
Commission staff identified areas proximate to the proposed projects as its geographic 
scope for purposes of the cumulative effects.  The geographic scope of the cumulative 
impact analysis was appropriate as it encompasses the area where project impacts will be 
felt.201

178. CEQ defines “cumulative impact” as “the impact on the environment which 
results from the incremental impact of the action [being studied] when added to other 
past, present, and reasonably foreseeable future actions . . . .”202  The requirement that an 
impact must be “reasonably foreseeable” to be considered in a NEPA analysis applies to 
both indirect and cumulative impacts.

179. The “determination of the extent and effect of [cumulative impacts], and 
particularly identification of the geographic area within which they may occur, is a task 
assigned to the special competency of the appropriate agencies.”203  CEQ has explained 

                                             
199 Environmental Impacts of Unconventional Natural Gas Development and 

Production May 29, 2014 DOE/NETL-2014/1651; page 76, exhibit 4-1.

200 See final EIS at 4-253 – 4-256.  We also note that the 1997 Cumulative Effects 
Guidance at 15 states that the “applicable geographic scope needs to be defined case-by-
case.” 

201 Kleppe, 427 U.S. at 413 (The “determination of the extent and effect of 
[cumulative impacts], and particularly identification of the geographic area within which 
they may occur, is a task assigned to the special competency of the appropriate 
agencies.”).

202 40 C.F.R. § 1508.7 (2016).

203 Kleppe, 427 U.S. at 413. 
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that “it is not practical to analyze the cumulative effects of an action on the universe; the 
list of environmental effects must focus on those that are truly meaningful.”204  Further, a 
cumulative impact analysis need only include “such information as appears to be 
reasonably necessary under the circumstances for evaluation of the project rather than to 
be so all-encompassing in scope that the task of preparing it would become either 
fruitless or well-nigh impossible.”205  An agency’s analysis should be proportional to the 
magnitude of the environmental impacts of a proposed action; actions that will have no 
significant direct and indirect impacts usually require only a limited cumulative impacts 
analysis.206

180. Interveners and commenters argue that the cumulative impacts analysis should 
address upstream extraction in the Marcellus/Utica Shale plays, not just downstream 
transportation and combustion, and should consider broad impacts of the numerous 
projects emanating from that region, instead of limiting consideration only to segments of 
projects within 10 miles of the proposed facilities, particularly regarding impacts of GHG
emissions. 

181. In considering cumulative impacts, CEQ advises that an agency first identify the 
significant cumulative effects issues associated with the proposed action.207  The agency 
should then establish the geographic scope for analysis.  Next, the agency should 
establish the time frame for analysis.208  Finally, the agency should identify other actions 
that potentially affect the same resources, ecosystems, and human communities that are 
affected by the proposed action.209  As noted above, CEQ advises that an agency should 
relate the scope of its analysis to the magnitude of the environmental impacts of the 
proposed action.210  

                                             
204 CEQ, Considering Cumulative Effects Under the National Environmental 

Policy Act at 8 (January1997) (1997 Cumulative Effects Guidance).

205 Id.

206 See CEQ, Memorandum on Guidance on Consideration of Past Actions in 
Cumulative Effects Analysis at 2-3 (June 24, 2005).  

207 1997 Cumulative Effects Guidance at 11. 

208 Id.

209 Id.

210 CEQ, Memorandum on Guidance on Consideration of Past Actions in 
Cumulative Effects Analysis at 2 (June 24, 2005).
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182. Based on the identified geographic scope, the final EIS identified 77 other 
projects, including natural gas development211 whose impacts, when added to the impacts 
of the proposed actions, could result in cumulative impacts.212  The final EIS considered 
the potential cumulative impacts associated with the proposed projects and these other 
projects pertaining to each potentially affected resource, including:  geology and soils; 
water resources; vegetation; wildlife; special status species; land use and visual 
resources; socioeconomics; cultural resources; reliability and safety; and noise and air 
quality,213 specifically discussing climate change214 and GHG emissions from Marcellus 
and Utica drilling activities.215  The final EIS concluded that the majority of cumulative 
impacts would be temporary and minor however, some long-term cumulative impacts 
would occur on wetland and upland forested vegetation and associated wildlife habitats.  
Short-term cumulative benefits would also be realized through jobs and wages and 
purchases of goods and materials. There is also potential for contributing to a cumulative 
improvement in regional air quality if a portion of the natural gas associated with the 
projects displaces the use of other more polluting fossil fuels.216  We note that the 
Second Circuit Court of Appeals has found that the Commission’s cumulative impacts 
analysis regarding Marcellus Shale gas development was sufficient.217  The Commission 
likewise finds that the final EIS in this proceeding sufficiently considered the cumulative 
impacts of natural gas production from Marcellus Shale.

                                             
211 See final EIS at 4-256 to 4-258.

212 See final EIS at Appendix N.

213 Id. at 4-263-480.

214 See final EIS at 4-275 to 4-279.

215 See final EIS at 4-275.

216 Id. at 4-280.

217 See Coalition for Responsible Growth v. FERC, 485 Fed. Appx. 472 (2d Cir. 
2012).  See also Sierra Club v. U.S. Department of Energy, D.C. Cir. No. 15-1489, slip 
op. at 20 (holding that DOE’s generalized discussion of the impacts associated with non-
conventional natural gas production fulfill its obligations under NEPA; DOE need not 
make specific projections about environmental impacts stemming from specific levels of 
export-induced gas production.).
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3. Environmental Analysis Conclusion

183. We have reviewed the information and analysis in the final EIS regarding the 
proposed projects’ potential environmental effects. Based on our consideration of this 
information and the discussion above, we agree with the final EIS’s conclusions and find 
that the projects, if constructed and operated as the final EIS describes, are 
environmentally acceptable actions. We are accepting the final EIS’s environmental 
recommendations as modified herein, and are including them as conditions in    
Appendix B to this order. 

184. Any state or local permits issued with respect to the jurisdictional facilities 
authorized herein must be consistent with the conditions of this certificate.  We 
encourage cooperation between interstate pipelines and local authorities.  However, this 
does not mean that state and local agencies, through application of state or local laws, 
may prohibit or unreasonably delay the construction or operation of facilities approved by 
this Commission.218

185. The Commission on its own motion received and made a part of the record in this 
proceeding all evidence, including the application, and exhibits thereto, and all comments 
and upon consideration of the record,

The Commission orders:

(A) A certificate of public convenience and necessity is issued to NEXUS in 
Docket No. CP16-22-000 authorizing it to construct and operate the proposed facilities 
and to lease capacity in Texas Eastern’s, DTE Gas’s, and Vector’s pipeline systems, as 
described and conditioned herein, and as more fully described in the application. 
NEXUS is also issued blanket construction and transportation certificates under Subpart 
F of Part 157 and Subpart G of Part 284 of the Commission’s regulations.

                                             
218 See 15 U.S.C. § 717r(d) (state or federal agency’s failure to act on a permit 

considered to be inconsistent with Federal law); see also Schneidewind v. ANR Pipeline 
Co., 485 U.S. 293, 310 (1988) (state regulation that interferes with FERC’s regulatory 
authority over the transportation of natural gas is preempted) and Dominion 
Transmission, Inc. v. Summers, 723 F.3d 238, 245 (D.C. Cir. 2013) (noting that state and 
local regulation is preempted by the NGA to the extent it conflicts with federal 
regulation, or would delay the construction and operation of facilities approved by the 
Commission).
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(B) The certificate authority granted in Ordering Paragraph (A) is conditioned 
on NEXUS’s:

(1) completion of construction of the proposed facilities and making 
them available for service within two years of the issuance of this order 
pursuant to section 157.20(b) of the Commission’s regulations; 

(2) compliance with all applicable Commission regulations under the 
NGA including, but not limited to Parts 154, 157, and 284, and paragraphs 
(a), (c), (e), and (f) of section 157.20 of the Commission’s regulations;

(3) compliance with the environmental conditions in Appendix B to this 
order; and 

(4) prior to commencement of construction, filing a written statement 
affirming that it has executed firm contracts for the volumes and service 
terms equivalent to those in its precedent agreements. 

(C) NEXUS’s initial rates and tariff are approved, as conditioned and modified 
herein in the body of this order.

(D) In accordance with section 154.207 of the Commission’s regulations, 
NEXUS must file actual tariff records that comply with the requirements contained in the 
body of this order no less than 30 days and no more than 60 days prior to the 
commencement of interstate service.

(E) NEXUS is directed to file its negotiated rate agreements no less than        
30 days or more than 60 days before service commences. 

(F) Within three years after its in-service date, as discussed herein, NEXUS 
must make a filing to justify its existing cost-based firm and interruptible recourse rates.  
In the alternative, in lieu of such filing, NEXUS may make an NGA section 4 filing to 
propose alternative rates to be effective no later than three years after the in-service date 
for its proposed facilities.

(G) NEXUS shall notify the Commission’s environmental staff by telephone,
e-mail, and/or facsimile of any environmental noncompliance identified by other federal, 
state or local agencies on the same day that such agency notifies NEXUS.  NEXUS shall 
file written confirmation of such notification with the Secretary of the Commission 
(Secretary) within 24 hours.  
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(H) A certificate of public convenience and necessity is issued to Texas Eastern 
in Docket No. CP16-23-000 authorizing it to construct and operate the proposed facilities 
as described and conditioned herein, and as more fully described in the application.  

(I) The certificate authority granted in Ordering Paragraph (H) is conditioned 
on Texas Eastern’s:

(1) completion of construction of the proposed facilities and making 
them available for service within two years of the issuance of this order 
pursuant to section 157.20(b) of the Commission’s regulations; 

(2) compliance with all applicable Commission regulations under the 
NGA including, but not limited to Parts 154, 157, and 284, and paragraphs 
(a), (c), (e), and (f) of section 157.20 of the Commission’s regulations; and

(3) compliance with the environmental conditions in Appendix B to this 
order.

(J)   Authorization is granted to Texas Eastern in Docket No. CP16-23-000 to 
abandon by lease to NEXUS capacity on the proposed facilities, as more fully described 
in the body of this order and in the application.

(K) Texas Eastern shall notify the Commission’s environmental staff by 
telephone, e-mail, and/or facsimile of any environmental noncompliance identified by 
other federal, state or local agencies on the same day that such agency notifies Texas 
Eastern.  Texas Eastern shall file written confirmation of such notification with the 
Secretary of the Commission (Secretary) within 24 hours.  

(L) A limited-jurisdiction certificate of public convenience and necessity is 
issued to DTE Gas in Docket No. CP16-24-000 as discussed herein. 

(M) Authorization is granted to Vector in Docket No. CP16-102-000 to abandon 
by lease to NEXUS capacity on the facilities described in the body of this order and in 
the application.

(N) Texas Eastern and Vector shall notify the Commission within 10 days of 
the date of abandonment of the capacity leased to NEXUS.

(O) The late motions to intervene are granted.

By the Commission.

( S E A L )
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Nathaniel J. Davis, Sr.,
Deputy Secretary.
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Appendix A
Late Motions to Intervene

Shawn Cahill
Cindy Celusta
Chippewa Lake Families for Property Rights 
Cleveland Museum of Natural History
Communities for Safe and Sustainable Energy
Kim Cowgill
Tim & Melissa Dundr
Erie MetroParks
Green Pipeline Initiative
Kyle Hubbard
Sandra J. Jakubec
Erin Kovacs
Marlene J. Lindeman
Janice A. Lower
NCT Development Corporation
North Canton Transfer, LLC
Ohio State University
Rice Energy Marketing LLC
John W. Rozic
Sierra Club
Swancreek Township
Union Gas Limited
United Communities for Protecting Our Water and Elevating Rights
Vectren Energy Delivery of Ohio Inc.
Western Reserve Land Conservancy
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Appendix B
Environmental Conditions for the NEXUS Gas Transmission (NEXUS) Project and 

Texas Eastern Appalachian Lease (TEAL) Project

As recommended in the final environmental impact statement (EIS) and otherwise 
amended herein, this authorization includes the following conditions.  The section 
number in parentheses at the end of a condition corresponds to the section number in 
which the measure and related resource impact analysis appears in the final EIS.

1. NEXUS Gas Transmission, LLC (NEXUS) and Texas Eastern Transmission, LP
(Texas Eastern) shall follow the construction procedures and mitigation measures 
described in its application and supplements (including responses to staff data 
requests) and as identified in the EIS, unless modified by this order.  NEXUS and 
Texas Eastern must:

a. request any modification to these procedures, measures, or conditions in a 
filing with the Secretary of the Commission (Secretary);

b. justify each modification relative to site-specific conditions;

c. explain how that modification provides an equal or greater level of 
environmental protection than the original measure; and

d. receive approval in writing from the Director of the Office of Energy 
Projects (OEP) before using that modification.

2. The Director of OEP, or the Director’s designee, has delegated authority to (1) 
issue (or deny) any approvals or authorizations necessary to carry out the 
conditions of this order, and (2) take whatever steps are necessary to ensure the 
protection of all environmental resources during construction and operation of the 
Projects, which may include:

a. the modification of conditions of this order; and

b. the imposition of additional measures, including stop work authority,
deemed necessary to assure continued compliance with the intent of the 
environmental conditions as well as the avoidance or mitigation of 
unforeseen adverse environmental impact resulting from Projects 
construction (and operation).

3. Prior to any construction, NEXUS and Texas Eastern shall file an affirmative 
statement with the Secretary, certified by senior company officials, that all 
company personnel, environmental inspectors (EI), and contractor personnel 
would be informed of the EIs’ authority and have been or would be trained on the 
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implementation of the environmental mitigation measures appropriate to their jobs 
before becoming involved with construction and restoration activities.

4. The authorized facility location(s) shall be as shown in the EIS, as supplemented 
by filed alignment sheets, and shall include the FERC staff’s recommended route 
variations and facility site changes as identified in sections 3.4.11, 3.4.20, and 
3.5.4.1 of the final EIS.  As soon as they are available, and before the start of 
construction, NEXUS and Texas Eastern shall file with the Secretary any revised 
detailed survey alignment maps/sheets at a scale not smaller than 1:6,000 with 
station positions for all facilities approved by this order.  All requests for 
modifications of environmental conditions of this order or site-specific clearances 
must be written and must reference locations designated on these alignment 
maps/sheets.

NEXUS’ and Texas Eastern’s exercise of eminent domain authority granted under 
the Natural Gas Act (NGA) Section 7(h) in any condemnation proceedings related 
to this order must be consistent with these authorized facilities and locations.  
NEXUS’ and Texas Eastern’s right of eminent domain granted under NGA 
Section 7(h) does not authorize them to increase the size of their natural gas 
facilities to accommodate future needs or to acquire a right-of-way for a pipeline 
to transport a commodity other than natural gas.

5. NEXUS and Texas Eastern shall file with the Secretary detailed alignment 
maps/sheets and aerial photographs at a scale not smaller than 1:6,000 identifying 
all route realignments or facility relocations; staging areas; pipe storage yards; 
new access roads; and other areas that would be used or disturbed and have not 
been previously identified in filings with the Secretary.  Approval for each of these 
areas must be explicitly requested in writing.  For each area, the request must 
include a description of the existing land use/cover type, documentation of 
landowner approval, whether any cultural resources or federally-listed threatened 
or endangered species would be affected, and whether any other environmentally 
sensitive areas are within or abutting the area.  All areas shall be clearly identified 
on the maps/sheets/aerial photographs.  Each area must be approved in writing by 
the Director of OEP before construction in or near that area.

This requirement does not apply to extra workspace allowed by FERC’s Erosion 
Control, Revegetation, and Maintenance Plan and/or minor field realignments per 
landowner needs and requirements that do not affect other landowners or sensitive 
environmental areas such as wetlands.

Examples of alterations requiring approval include all route realignments and 
facility location changes resulting from:

a. implementation of cultural resources mitigation measures;
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b. implementation of endangered, threatened, or special concern species 
mitigation measures;

c. recommendations by state regulatory authorities; and

d. agreements with individual landowners that affect other landowners or 
could affect sensitive environmental areas.

6. Within 60 days of the acceptance of the Certificate and before construction 
begins, NEXUS and Texas Eastern shall file their respective Implementation 
Plans with the Secretary for review and written approval by the Director of OEP.  
NEXUS and Texas Eastern must file revisions to their plans as schedules change.  
The plans shall identify:

a. how NEXUS and Texas Eastern would implement the construction 
procedures and mitigation measures described in its application and 
supplements (including responses to staff data requests), identified in the 
EIS, and required by this order;

b. how NEXUS and Texas Eastern would incorporate these requirements into 
the contract bid documents, construction contracts (especially penalty 
clauses and specifications), and construction drawings so that the mitigation 
required at each site is clear to on-site construction and inspection 
personnel;

c. the number of EIs assigned per spread and how the company would ensure 
that sufficient personnel are available to implement the environmental 
mitigation;

d. the number of company personnel, including EIs and contractors, who 
would receive copies of the appropriate material;

e. the location and dates of the environmental compliance training and 
instructions NEXUS and Texas Eastern would give to all personnel 
involved with construction and restoration (initial and refresher training as 
the Projects progress and personnel change), with the opportunity for OEP 
staff to participate in the training session(s);

f. the company personnel (if known) and specific portion of NEXUS and 
Texas Eastern’s organization having responsibility for compliance;

g. the procedures (including use of contract penalties) NEXUS and Texas 
Eastern would follow if noncompliance occurs; and
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h. for each discrete facility, a Gantt or PERT chart (or similar project 
scheduling diagram) and dates for:

i. the completion of all required surveys and reports;

ii. the environmental compliance training of on-site personnel;

iii. the start of construction; and

iv. the start and completion of restoration.

7. NEXUS and Texas Eastern shall employ a team of EIs (i.e., two or more or as may 
be established by the Director of OEP) per construction spread.  The EIs shall be:

a. responsible for monitoring and ensuring compliance with all mitigation 
measures required by this order and other grants, permits, certificates, or 
other authorizing documents;

b. responsible for evaluating the construction contractor’s implementation of 
the environmental mitigation measures required in the contract (see 
condition 6 above) and any other authorizing document;

c. empowered to order correction of acts that violate the environmental 
conditions of this order, and any other authorizing document;

d. a full-time position, separate from all other activity inspectors;

e. responsible for documenting compliance with the environmental conditions 
of this order, as well as any environmental conditions/permit requirements 
imposed by other federal, state, or local agencies; and

f. responsible for maintaining status reports.

8. Beginning with the filing of the Implementation Plans, NEXUS and Texas 
Eastern shall each file updated status reports with the Secretary on a weekly basis 
until all construction and restoration activities are complete.  On request, these 
status reports would also be provided to other federal and state agencies with 
permitting responsibilities.  Status reports shall include:

a. an update on NEXUS and Texas Eastern’s efforts to obtain the necessary 
federal authorizations;

b. the construction status of each spread, work planned for the following 
reporting period, and any schedule changes for stream crossings or work in 
other environmentally sensitive areas;

20170825-3039 FERC PDF (Unofficial) 08/25/2017
USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 121 of 295



Docket No. CP16-22-000, et al. - 80 -

c. a listing of all problems encountered and each instance of noncompliance 
observed by the EIs during the reporting period (both for the conditions 
imposed by the Commission and any environmental conditions/permit 
requirements imposed by other federal, state, or local agencies);

d. a description of the corrective actions implemented in response to all 
instances of noncompliance, and their cost;

e. the effectiveness of all corrective actions implemented;

f. a description of any landowner/resident complaints that may relate to 
compliance with the requirements of this order, and the measures taken to 
satisfy their concerns; and

g. copies of any correspondence received by NEXUS and Texas Eastern from 
other federal, state, or local permitting agencies concerning instances of 
noncompliance, and NEXUS and Texas Eastern’s response.

9. NEXUS and Texas Eastern shall develop and implement an environmental 
complaint resolution procedure.  The procedure shall provide landowners with 
clear and simple directions for identifying and resolving their environmental 
mitigation problems/concerns during construction of the Projects and restoration 
of the right-of-way.  Prior to construction, NEXUS and Texas Eastern shall each 
mail the complaint procedures to each landowner whose property would be 
crossed by the Projects.

a. In its letter to affected landowners, NEXUS and Texas Eastern shall:

i. provide a local contact that the landowners should call first with 
their concerns; the letter shall indicate how soon a landowner should 
expect a response;

ii. instruct the landowners that if they are not satisfied with the 
response, they should call NEXUS’ and Texas Eastern's Hotline; the 
letter shall indicate how soon to expect a response; and

iii. instruct the landowners that if they are still not satisfied with the 
response from NEXUS’ and Texas Eastern’s Hotline, they should 
contact the Commission’s Landowner Helpline at 877-337-2237 or 
at LandownerHelp@ferc.gov.

b. In addition, NEXUS and Texas Eastern shall include in their weekly status 
report a copy of a table that contains the following information for each 
problem/concern:

i. the identity of the caller and date of the call;
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ii. the location by milepost and identification number from the 
authorized alignment sheet(s) of the affected property;

iii. a description of the problem/concern; and

iv. an explanation of how and when the problem was resolved, would 
be resolved, or why it has not been resolved.

10. NEXUS and Texas Eastern must receive written authorization from the Director of 
OEP before commencing construction of any project facilities. To obtain such 
authorization, NEXUS and Texas Eastern must file with the Secretary 
documentation that it has received all applicable authorizations required under 
federal law (or evidence of waiver thereof).  The Director of OEP will not issue a 
notice to proceed with construction of the Texas Eastern project facilities until 
NEXUS obtains a notice to proceed.

11. NEXUS and Texas Eastern must receive written authorization from the Director of 
OEP before placing its respective Project into service.  Such authorization 
would only be granted following a determination that rehabilitation and restoration 
of the right-of-way and other areas affected by the Project are proceeding 
satisfactorily.

12. Within 30 days of placing the authorized facilities in service, NEXUS and 
Texas Eastern shall file an affirmative statement with the Secretary, certified by a 
senior company official:

a. that the facilities have been constructed in compliance with all applicable 
conditions, and that continuing activities would be consistent with all 
applicable conditions; or

b. identifying which of the Certificate conditions the applicant has complied 
with or would comply with.  This statement shall also identify any areas 
affected by their respective Projects where compliance measures were not 
properly implemented, if not previously identified in filed status reports, 
and the reason for noncompliance.

13. Prior to construction, NEXUS shall incorporate into its plans the proposed 
centerline adjustments and workspace modifications identified in Attachment 4 –
Response 14a-2 of its August 26, 2016 filing to the Commission (see FERC 
accession number 20160826-5230).  (Sections 3.4.11 and 3.4.20)

14. Prior to construction, NEXUS shall re-site the metering and regulating station at 
milepost 159.7 (MR06) as depicted on figure 3.5.4-1 of the final EIS.  NEXUS 
shall, in consultation with the landowner, redesign the permanent access road to 
MR06 either by extending the currently proposed road or by designing a new road 
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that would abut the adjacent railroad easement.  NEXUS shall file for review and 
written approval of the Director of the OEP updated site plans incorporating these 
minor design changes.  (Section 3.5.4.1)

15. Prior to construction, NEXUS shall file with the Secretary the results of its
geophysical surveys to detect previously unidentified karst features.  If previously 
unidentified karst features are found, NEXUS shall also file for review and written 
approval of the Director of the OEP its plans to avoid or mitigate the features. 
(Section 4.1.5.5)

16. Prior to construction, NEXUS shall conduct a geophysical investigation at 
Summit County parcel number 2400603 and file a report with the Secretary for 
review and written approval of the Director of the OEP.  The report shall identify, 
as necessary, measures that NEXUS will implement to avoid or mitigate 
subsidence areas.  (Section 4.1.5.6)

17. Prior to construction, NEXUS shall file with the Secretary an Agricultural 
Impact Mitigation Plan (AIMP) detailing construction and restoration measures 
Nexus will implement on the NEXUS Project to address agricultural issues unique 
to Ohio and Michigan.  Specifically, the AIMP shall address plans for segregating 
topsoil in areas where the depth of topsoil is greater than 12 inches; triple stripping 
topsoil, subsoil, and substratum; and ensuring that excess spoil removed from the 
right-of-way during backfilling consists of substratum, and then, if needed, 
subsoil.  For construction and restoration measures in Ohio, NEXUS shall consult 
with the Ohio Department of Agriculture (ODA) on construction procedures it will 
use in agricultural land in Ohio and shall file with the Secretary any measures that 
result from coordination with the ODA.  NEXUS shall file any comments received 
from ODA with the Secretary.  (Section 4.2.2)

18. Prior to construction, NEXUS shall file with the Secretary a 5-year post-
construction monitoring program to evaluate crop productivity in areas impacted 
by the construction of the Project.  NEXUS shall include in the program a 
commitment to file with the Secretary quarterly reports for a period of 5 years 
following construction documenting any crop-related problems and describing any 
corrective action taken to remedy those problems.  The program shall stipulate that 
if any landowner agrees that revegetation and crop productivity are successful 
prior to the 5-year requirement, NEXUS shall provide documentation in its 
quarterly reports indicating which landowners have agreed that monitoring is no 
longer necessary.  This documentation shall include the landowner name, tract 
number, and the date of agreement. (Section 4.2.2)

19. NEXUS shall repair or replace the water supply of any springs that are damaged 
by construction, or otherwise compensate the owner of the spring.  NEXUS shall 
file a report with the Secretary within 30 days of placing the facilities in service, 
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discussing whether any complaints were received concerning spring yield or water 
quality and how each was resolved.  (Section 4.3.1.2)

20. Texas Eastern shall offer to conduct pre- and post-construction testing of water 
quality and yield at all springs within 150 feet of the TEAL construction 
workspace, and repair or replace the water supply of any springs that are damaged, 
or otherwise compensate the owner of the spring.  Texas Eastern shall file a report 
with the Secretary within 30 days of placing the facilities in service, discussing 
whether any complaints were received concerning spring yield or water quality 
and how each was resolved.  (Section 4.3.1.2)

21. Prior to construction, NEXUS shall consult with water suppliers in the Wellhead 
Protection Areas crossed by the Project and file with the Secretary, for review and 
written approval by the Director of OEP, any water supplier recommended 
mitigation that NEXUS will implement during construction. Where recommended 
mitigation is not implemented, NEXUS shall demonstrate that the mitigation is not 
needed.  (Section 4.3.1.2)

22. In the event of an unsuccessful horizontal directional drill, NEXUS shall prepare 
an alternative construction plan for crossing the area that was to be drilled.  This 
shall be a site-specific plan that includes scaled drawings identifying all areas that 
will be disturbed by construction.  If the alternative plan affects a wetland or 
waterbody, NEXUS shall file the alternative plan with the Secretary concurrent 
with submission of its application to the U.S. Army Corps of Engineers (Corps)
for a permit to construct using this alternative plan.  The Director of OEP must 
review and approve any alternative construction plan in writing before 
construction of the crossing.  (Section 4.3.2.2)

23. Prior to construction, NEXUS and Texas Eastern shall file with the Secretary a 
copy of its final Wetland Mitigation Plan, including any comments and required 
approvals from the Corps, Michigan Department of Environmental Quality, and 
Ohio Environmental Protection Agency, as applicable.  (Section 4.4.3.1)

24. Prior to construction, NEXUS and Texas Eastern shall provide a plan describing 
the feasibility of incorporating plant seeds that support pollinators into the seed 
mixes used for restoration of construction workspaces.  This plan shall also 
describe NEXUS and Texas Eastern’s consultations with the relevant federal 
and/or state regulatory agencies.  (Sections 4.5.6.1 and 4.5.6.2)

25. Prior to construction, NEXUS and Texas Eastern shall file with the Secretary 
any additional mitigation measures for state-protected species in Ohio developed 
in consultation with the applicable state agencies.  (Section 4.8.2)
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26. Prior to construction, NEXUS shall provide updated consultation documentation 
from FirstEnergy regarding coordination of construction activities where the 
NEXUS Project and FirstEnergy’s transmission lines will cross.  (Section 4.9.1.1)

27. Prior to construction, NEXUS shall file with the Secretary, for review and 
written approval by the Director of OEP, evidence of landowner concurrence with 
the site-specific Residential Construction Plans for all locations in appendix K-2 
of the final EIS where the NEXUS Project construction work areas will be within 
10 feet of a residence.  (Section 4.9.4.1)

28. Prior to construction, NEXUS shall provide an update on consultations with 
developer(s) regarding construction timing and any requested mitigation measures 
for any planned developments that are crossed by the NEXUS Project and listed in 
appendix K-3 of the final EIS.  (Section 4.9.4.2)

29. Prior to construction, NEXUS shall file with the Secretary, for review and 
written approval of the Director of OEP, its revised Erosion and Sediment Control 
Plan (E&SPC) to identify where it will implement measures to ensure that 
conservation lands crossed by the NEXUS Project, such as Conservation Reserve 
Program lands, will be restored to pre-construction conditions, or in accordance 
with the landowner’s request.  (Section 4.9.5.3)

30. Prior to construction, NEXUS shall file with the Secretary, for review and 
written approval of the Director of OEP, a revised Drain Tile Mitigation Plan to 
require a depth of burial of 4 feet in cultivated or rotated croplands, if requested by 
the landowner.  (Section 4.9.5.4)

31. Prior to construction, NEXUS shall file with the Secretary site-specific crossing 
plans for the North Country National Scenic Trail at milepost 3.5 and the Iron 
Horse Trail at milepost 17.0 that identify the location(s) of detours, public 
notification procedures, signage, and consideration of avoiding days of peak 
usage.  The crossing plans shall be developed in consultation with the landowner 
and trail managing agencies.  (Sections 4.9.7.3 and 4.9.7.4)

32. Prior to construction, NEXUS shall file with the Secretary, for review and 
approval of the Director of OEP, an updated Spill Prevention, Control, and 
Countermeasure Plan (SPCC Plan) and E&SCP that acknowledge the potential to 
encounter pre-existing contamination during construction, and specifically 
identifies the Country View Apartment Complex, the Ford Motor Company –
Rawson Plant, and the RACER site as areas with increased potential to encounter 
pre-existing contamination.  The updated SPCC Plan and E&SCP shall also detail 
site-specific measures NEXUS will implement to avoid exacerbating existing 
contamination, if encountered. (Section 4.9.9)
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33. Prior to construction, NEXUS shall coordinate with the landowner(s) near 
milepost 51.2, where the dumping of unknown contaminants occurred, and file 
with the Secretary a site-specific plan to properly manage any contaminated soil or 
groundwater in compliance with applicable regulations or demonstrate that a site-
specific plan is not needed.  (Section 4.9.9)

34. NEXUS shall not begin implementation of any treatment plans/measures 
(including archaeological data recovery); construction of facilities; or use staging, 
storage, or temporary work areas and new or to-be-improved access roads until:

a. NEXUS files with the Secretary:

i. all outstanding survey reports, special studies, evaluation reports, 
and avoidance/treatment plans; and

ii. comments on survey reports, special studies, evaluation reports, and 
avoidance/treatment plans from the Ohio State Historic Preservation 
Office, as applicable, as well as any comments from federally 
recognized Indian tribes;

b. the Advisory Council on Historic Preservation is afforded an opportunity to 
comment on the undertaking if historic properties would be adversely 
affected; and

c. the FERC staff reviews and the Director of OEP approves all cultural 
resources reports and plans, and notifies NEXUS in writing that treatment 
plans/mitigation measures may be implemented and/or construction may 
proceed. 

All material filed with the Commission that contains location, character, and 
ownership information about cultural resources must have the cover and any 
relevant pages therein clearly labeled in bold lettering “CONTAINS 
PRIVILEGED INFORMATION – DO NOT RELEASE.”  (Section 4.11.4)

35. NEXUS shall file in its weekly construction status reports the following for 
each horizontal directional drill entry and exit site:

a. the noise measurements from the nearest noise sensitive area (NSA) for 
each drill entry/exit site, obtained at the start of drilling operations;

b. the noise mitigation that NEXUS implemented at the start of drilling 
operations; and

c. any additional mitigation measures that NEXUS will implement if the 
initial noise measurements exceeded a day-night sound level (Ldn) of 55
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decibels on the A-weighted scale (dBA) at the nearest NSA and/or 
increased noise is greater than 10 dBA over ambient conditions.  (Section 
4.12.2.1)

36. NEXUS shall file a noise survey with the Secretary no later than 60 days after 
placing the new metering and regulating (M&R) stations into service.  If the noise 
attributable to the operation of all of the equipment at each M&R station exceeds 
55 dBA Ldn at the nearest NSA, NEXUS shall file a report on what changes are 
needed and shall install the additional noise controls to meet the level within 1 
year of the in-service date.  NEXUS shall confirm compliance with the above 
requirement by filing a second noise survey for each station with the Secretary no 
later than 60 days after it installs the additional noise controls.  (Section 4.12.2.2)

37. NEXUS and Texas Eastern shall file a noise survey with the Secretary no later 
than 60 days after placing each of their respective Project compressor stations in 
service.  If a full load condition noise survey is not possible, NEXUS and Texas 
Eastern shall instead file an interim survey at the maximum possible horsepower
load and file the full load survey within 6 months.  If the noise attributable to the 
operation of all of the equipment at any station under interim or full horsepower
load exceeds 55 dBA Ldn at any nearby NSA, NEXUS and Texas Eastern shall file 
a report on what changes are needed and shall install the additional noise controls 
to meet the level within 1 year of the in-service date.  NEXUS and Texas Eastern 
shall confirm compliance with the 55 dBA Ldn requirement by filing a second 
noise survey with the Secretary no later than 60 days after it installs the 
additional noise controls.  (Section 4.12.2.2)

38. Prior to construction, NEXUS shall file with the Secretary, for review and 
written approval by the Director of OEP, a revised HDD Monitoring and 
Inadvertent Return Contingency Plan that includes the following measures:

a. utilization of a down-hole annular pressure tool during all phases of HDD 
operations (pilot hole drilling and borehole reaming) so that actual annular 
pressure can be monitored and steps taken to reduce annular pressures, as 
necessary to avoid an inadvertent return of drilling fluids ;

b. a drilling fluid program that specifies use of only pre-approved non-toxic 
additives, if necessary to minimize drilling fluid circulation losses and/or 
mitigate the effects of reactive shale and associated annular pressure 
increases; 

c. protocols for the regular daytime and nighttime monitoring of the drill path 
for early identification of any inadvertent releases of drilling fluids (e.g., 
scheduled pedestrian survey, aerial drones, or video surveillance, etc.); and
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d. procedures for routine and daily documentation of all activities related to 
each HDD operation.

39. Prior to construction, NEXUS shall file with the Secretary, for review and 
written approval by the Director of OEP, revised HDD design plans for the 
Tuscarawas River crossing that demonstrate the HDD path will remain within 
sedimentary rock.
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 FEDERAL ENERGY REGULATORY COMMISSION 
 WASHINGTON, D.C. 20426 

OFFICE OF ENERGY PROJECTS     In Reply Refer To: 
OEP/DG2E/Gas 2 
NEXUS Gas Transmission, LLC 
Docket No. CP16-22-000 

 

October 11, 2017 

Leanne Sidorkewicz 
Manager, Rates and Certificates 
Nexus Gas Transmission, LLC 
5400 Westheimer Court  
Houston, TX 77056 

Re: Authorization to Proceed with Construction  

Dear Ms. Sidorkewicz: 

I grant NEXUS Gas Transmission, LLC’s (NEXUS) September 28, 2017 request 
to proceed with construction of the NEXUS Gas Transmission Project, with the 
exceptions further described below.  In considering this notice to proceed, we have 
determined that NEXUS’s September 12, 2017 Implementation Plan and September 22, 
2017, October 3, 2017, and October 5, 2017 supplemental filings include the information 
necessary to comply with the preconstruction conditions in the Commission’s August 25, 
2017 Order Issuing Certificates and Granting Abandonment (Order) issued in the above 
referenced docket applicable to these facilities.  We have confirmed the receipt of all 
federal authorizations relevant to the approved activities herein. 

The following locations/activities are omitted from this approval, and require 
additional supplement filing(s) to be considered: 

 
1. North Country National Scenic Trail at milepost1 (MP) 3.5 and Iron 

Horse Trail at MP 17.0.  Prior to beginning construction at these trails, 
NEXUS must file the information required by Environmental Condition 31 
of the Order which includes site-specific crossing plans for each trail that 
identify the location(s) of detours, public notification procedures, signage, 

                                              

1 All mileposts in this authorization are based on NEXUS’s Issued for Construction 
Alignment Sheets included in appendix IP-4A of NEXUS’s September 2, 2017 Implementation 
Plan. 

USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 132 of 295



2 

 

and consideration of avoiding days of peak usage, or justify why such 
measures are not necessary; 
 

2. From MP 130.5 to MP 133.0 and MP 151.5 to MP 162.0.   Prior to 
beginning construction in these areas, NEXUS must file supplemental 
information to comply with Environmental Condition 15 of the Order 
which includes a project-specific Karst Feature Construction and Mitigation 
Plan that describes the specialized techniques NEXUS will use while 
constructing in karst terrain; 
 

3. Horizontal directional drill (HDD) sites.   
 
a. Prior to beginning any HDD operations, NEXUS must file 

supplemental information to comply with Environmental Condition 
38, affirming that it will utilize a down-hole annular pressure tool 
during the entire pilot hole drilling process and while reaming 
beneath sensitive environmental features (such as wetlands and 
waterbodies), or provide suitable alternative methods for monitoring 
the borehole annular pressure during reaming; 
 

b. Pursuant to Environmental Condition 2, prior to beginning HDD 
operations at a specific site, NEXUS must consult with the 
appropriate state agencies to determine the location of inactive, 
abandoned, and orphaned oil and gas wells within 500 feet of the 
HDD alignment at that site.   NEXUS shall file with the Secretary of 
the Commission (Secretary) a statement affirming there are no 
inactive, abandoned, or orphaned oil and gas wells within 500 feet of 
the HDD, or, if wells are present, NEXUS shall file with the 
Secretary, for review and written approval by the Director of the 
Office of Energy Projects (OEP), a site-specific plan to prevent the 
communication/cross-contamination of drilling fluids with the wells 
during HDD; and 

 
c. Pursuant to Environmental Conditions 2 and 39, prior to beginning 

HDD operations at sites where the drill path passes through 
unconsolidated material based on previous geotechnical borings, 
including at the Tuscarawas River, NEXUS must file with the 
Secretary, for review and written approval of the Director of OEP, a 
quantified hydrofracture and inadvertent return risk assessment for 
those HDDs where the alignment is within unconsolidated material 
using empirical methods such as the “Delft Method” in conjunction 
with lithologic information from previous borings at the site; or 
conduct additional boring(s) at the site to define the depth to bedrock 
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and re-design the drill path to remain in bedrock over the entire 
length of the drill. 

 
Please note that this authorization does not include Texas Eastern Transmission, 

LP’s facilities associated with the Texas Eastern Appalachian Lease Project (Docket No. 
CP16-23-000).  I remind you that NEXUS must comply with all applicable terms and 
conditions of the Commission’s Order.  If you have any questions regarding this 
approval, please contact Joanne Wachholder at 202-502-8056.   

 

Sincerely, 
 
 
 

for Alisa M. Lykens 
Chief, Gas Branch 2 
Division of Gas – Environment 
and Engineering 

cc: Public File, Docket No. CP16-22-000 
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associated with the NGT and TEAL Projects must be designed, constructed, operated, and maintained in 
accordance with these safety standards. 

Factors that must be considered in pipeline routing are specified in 18 CFR 380.15; however, 
proximity to people is not specified in these regulations.  Because public safety is addressed by compliance 
with DOT safety standards, it is not a primary consideration for siting alternatives.  The pipeline facilities 
would be built according to the class location and high-consequence area (HCA) safety as defined in 49 
CFR 192 (see section 4.13.1).  Proximity to people is not a factor with respect to public safety because the 
pipeline must meet DOT safety standards.   

With regard to co-location in particular, we frequently evaluate alternatives that minimize the 
creation of new rights-of-way (i.e., greenfield1 routes) by routing pipelines within or adjacent to existing 
rights-of-way.  Installation of new pipeline along an existing, cleared right-of-way (such as another pipeline, 
electric transmission line, road, or railroad) may be environmentally preferable to construction along a new 
right-of-way, and construction effects and cumulative impacts can normally be reduced by use of a 
previously cleared right-of-way.  Likewise, long-term or permanent environmental impacts may be reduced 
by avoiding the creation of new right-of-way through previously undisturbed areas.   

Finally, we received comments during scoping suggesting that the receipt and delivery points 
identified by NEXUS are baseless, and that other receipt and delivery points could or should be considered.  
We recognize the difference between definitive receipt and delivery points based on binding precedent 
agreements and speculative receipt and delivery points based on the potential for future customers.  As 
discussed in section 1.1.1, we are only evaluating alternatives that serve the six M&R station sites.  However, 
the alternatives do not need to serve the 13 tee-tap sites.  Ultimately, the Commission will decide if the tee-
taps are essential to the Projects’ objectives and whether alternatives that do not serve the tee-tap locations 
would not be viable without modification. 

3.1 NO ACTION ALTERNATIVE 

The Commission has two possible courses of action in processing applications under Section 7 of 
the NGA: 1) deny the requested authorizations (i.e., the No Action Alternative), or 2) grant the Certificate 
with or without conditions.  If the Commission denies the NEXUS and Texas Eastern applications, the 
environmental impacts identified in this EIS would not occur nor would the Projects’ objectives be met.  
Although a Commission decision to deny the proposed action would avoid the immediate environmental 
impacts addressed in this EIS, other natural gas companies could construct projects in substitute for the 
natural gas supplies offered by the NGT and TEAL Projects.  Such alternative projects could require the 
construction of additional and/or new pipeline facilities in the same or other locations to transport the gas 
volumes proposed by the Projects.  These projects would result in their own set of specific environmental 
impacts that could be less than, equal to, or greater than those described for the current proposal. 

If the applicants’ proposed facilities are not constructed, the Projects’ shippers would presumably 
need to obtain an equivalent supply of natural gas from new or existing pipeline systems.  In response, the 
applicants or another natural gas transmission company would likely develop a new project or projects to 
provide the volume of natural gas contracted through the Projects’ binding precedent agreements with the 
shippers.  As more fully evaluated in the following sections, construction of new pipelines or other natural 
gas infrastructure would result in environmental impacts equal to or greater than those of the Projects, and 

                                                      
1  A greenfield pipeline crosses land previously untouched by linear infrastructure (e.g., pipelines, electric power lines, 

roads, railroads) rather than using existing rights-of-way. 
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therefore would not be preferable to the proposed Projects. For these reasons, we are not recommending 
the no-action alternative. 

The Commission received comments suggesting that other types of energy, such as electricity 
generated from renewable sources, could eliminate the need for the Projects and that the use of these energy 
sources as well as gains realized from increased energy efficiency and conservation should be considered 
as alternatives to the Projects.  The generation of electricity from renewable energy sources is a reasonable 
alternative for a review of generating facilities powered by fossil fuels.  The siting, construction, and 
operation of generating facilities are regulated by the states.  Authorizations related to how markets would 
meet demands for electricity are not part of the applications before the Commission and their consideration 
is outside the scope of this EIS.  Therefore, because the purpose of the Projects is to transport natural gas, 
and the generation of electricity from renewable energy resources or the gains realized from increased 
energy efficiency and conservation are not transportation alternatives, they are not considered or evaluated 
further in this analysis. 

3.2 SYSTEM ALTERNATIVES 

System alternatives are alternatives to a proposed action that would make use of existing, modified, 
or other proposed natural gas transmission systems to meet the stated objectives of the proposed Projects.  
A system alternative would make it unnecessary to construct all or part of the proposed Projects, although 
some modifications or additions to another pipeline system may be required, or another entirely new system 
may need to be constructed.  Such modifications or additions would result in environmental impacts that 
could be less than, similar to, or greater than the impacts associated with construction of the proposed 
Projects.  The purpose of identifying and evaluating system alternatives is to determine whether the 
environmental impacts associated with the construction and operation of the proposed Projects would be 
avoided or reduced by using existing, modified, or other proposed pipeline systems.   

A viable system alternative to the Projects would have to provide the pipeline capacity necessary 
to transport an additional 1.5 million Dth/d of natural gas at the contracted volumes from the production 
areas of the Appalachian Basin to the delivery points required by the precedent agreements signed by the 
Projects’ shippers.   

We identified and evaluated several other interstate natural gas pipeline system alternatives, as 
described in the following sections and corresponding figures.  

Although we are evaluating system alternatives, we recognize that NEXUS and Texas Eastern are 
already making use of their existing systems as a means of meeting the project objectives.  In addition to 
constructing new facilities, the Projects involve contracting existing and expanded capacity on pipeline 
systems in Pennsylvania, West Virginia, Ohio, and Michigan.  

3.2.1 Existing Pipeline Systems 

Six existing pipeline systems presently operate in the vicinity of the Projects that could potentially 
transport natural gas from the Appalachian Basin to markets in northern Ohio and southeastern Michigan, 
and to the Dawn Hub in Ontario, Canada (see figure 3.2.1-1).  These six systems include: 

• ANR Pipeline Co. (ANR), which consists of about 9,400 miles of pipeline between Texas 
and Michigan; 

• Columbia Gas Transmission (Columbia), which consists of about 12,700 miles of pipeline 
between Kentucky and New York; 
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• Dominion, which consists of about 7,800 mile of pipeline between Ohio and New York; 

• Panhandle Eastern Pipe Line (Panhandle Eastern), which consists of about 6,000 miles of 
pipeline between the Texas and Michigan;  

• Rockies Express Pipeline (REX), which consists of about 1,700 miles of pipeline between 
Colorado and Ohio; and 

• Texas Eastern, which consists of about 9,100 miles of pipeline between Texas and New 
Jersey. 

Conceivably, these six systems could be used in various combinations to transport natural gas to 
and from the markets served by the Projects; however, the main constraint limiting the viability of these 
systems is that none of these existing pipelines have capacity available for transporting the required volumes 
of natural gas needed by the Projects and subsequently would also require expansion of facilities.  
Furthermore, these existing systems do not service all the proposed receipt and delivery points; therefore, 
additional pipeline lateral facilities from the mainline pipelines to the receipt and delivery points would be 
needed.  For these reasons, use of these systems is not technically feasible without substantial modifications 
and the construction of new natural gas transmission infrastructure, including new mainline, pipeline loop, 
lateral pipeline, and compression.  Under the best scenario, we estimate that about 300 miles of new pipeline 
or pipeline loop would be required to achieve the Projects’ objectives, which is substantially more than the 
proposed Projects.  Further, these systems may not be economically viable due to higher capital cost, rate 
stacking, and fuel retention.  These systems, therefore, are not reasonable alternatives to the Projects and 
we eliminated them from further consideration. 

3.2.2 Proposed Pipeline Systems 

One planned and two different proposed pipeline systems are presently located in the vicinity of 
the Projects that could be used to transport natural gas from the Appalachian Basin to markets in northern 
Ohio and southeastern Michigan, and to the Dawn Hub in Ontario, Canada.  These three systems include: 

• Rover Pipeline Project (FERC Docket No. CP15-93-000);  

• Leach XPress Project (FERC Docket No. CP15-514-000); and 

• ANR East Pipeline Project (ANR East) (not yet entered pre-filling with FERC)  
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Insert figure 3.2.1-1  
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Rover Pipeline, LLC (Rover) is proposing to construct a new natural gas system that would consist 
of about 511 miles of new 24-, 30-, 36-, and 42-inch-diameter pipeline, 10 new compressor stations, and 
other related facilities in West Virginia, Pennsylvania, Ohio, and Michigan (see figure 3.2.2-1).  Rover 
proposed to place its new system in service on or before June 2017; however, we note that this date is not 
likely feasible as FERC’s review is still pending.  Rover has executed precedent agreements with shippers 
representing 3.1 million Dth/d of the 3.25 million Dth/d total capacity of the new system. 

Columbia is proposing its Leach Xpress Project to construct new natural gas transportation facilities 
that would consist of approximately 160 miles of 30- and 36-inch-diameter pipeline, three new compressor 
stations, one existing compressor station upgrade, and other related facilities in West Virginia and Ohio 
(see figure 3.2.2-2).  Columbia is proposing to place its new facilities in service on or before November 
2017, pending any delays.  Columbia has executed precedent agreements with shippers representing 1.4 
million Dth/d of the 1.5 million Dth/d total capacity of the new pipeline system. 

TransCanada is planning to construct ANR East to transport natural gas from Utica and Marcellus 
shale producers to the Gulf Coast and other Midwestern markets and would consist of 320 miles of large 
diameter pipeline (see figure 3.2.2-3).  TransCanada initially planned an in-service date for the project in 
late 2017.  However, we note that this date is not likely feasible as the project is still being developed and 
has not yet entered FERC’s pre-filling process.   

Conceivably, these proposed or planned pipelines could be used to transport natural gas to and from 
the markets served by the Projects.  However, the main constraints limiting the viability of these pipelines 
are the same as those limiting the viability of existing system pipelines: they already are almost fully 
subscribed and do not serve the required definitive receipt and delivery points.  For these reasons, use of 
the other proposed or planned pipelines is not technically feasible without significant modifications to their 
design and the construction of new additional infrastructure and pipeline to serve NEXUS’ and Texas 
Eastern’s customers.  We also note that the ANR East Project would not be in service within a timeframe 
reasonably similar to the Projects.  The proposed and planned pipelines, therefore, are not a reasonable 
alternative to the Projects.  Because we received several comments during scoping suggesting that the NGT 
Project could be realigned to follow the Rover pipeline route, we have included a more detailed discussion 
of this alternative in section 3.3.1. 

3.3 MAJOR ROUTE ALTERNATIVES 

We considered other routes for the Projects to determine if the route alternatives would avoid or 
reduce impacts on environmentally sensitive resources.  Route alternatives are typically only recommended 
if the alternative confers a substantial environmental advantage over the proposed route.  Otherwise, such 
an alternative merely represents a shift in impacts from one area or resource to another.  We note that all 
major route alternatives evaluated in this EIS are along the NGT mainline.  We found no reason of our own 
nor any compelling reason based on stakeholder comments to evaluate major route alternatives for 0.9 mile 
of TGP interconnecting pipeline, the 4.4 miles of TEAL pipeline loop, or 0.3 mile of TEAL connecting 
pipeline. 
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includes 122 locations.  All of the aboveground facilities would be sited outside of FEMA flood zones.  No 
TEAL Project facilities would be located within a flood zone. 

4.3.2.7 Impacts and Mitigation 

Construction 

Pipeline construction across rivers and streams or adjacent to surface waters can result in temporary 
and long-term adverse environmental impacts if not properly completed.  Construction activities including 
clearing and grading of adjacent land, in-stream trenching, trench dewatering, and backfilling would 
temporarily increase sedimentation and turbidity rates, decrease dissolved oxygen concentrations, result in 
the loss and modification of aquatic habitat, and increase the potential for the introduction of fuels and oils 
from accidental spills.  Indirect or secondary impacts could occur to fisheries and other aquatic organisms 
that utilize the water resources.  However, proper construction techniques and timing can ensure that any 
such effects are both temporary and minor.   

The applicants would use one of three general methods to install the proposed pipeline across 
waterbodies, including the open-cut wet method, dry crossing method (flumed and dam and pump), and 
boring methods, which could be either the conventional bore or the HDD method.  The proposed crossing 
method for each waterbody crossed is identified in appendix H-2.   

The wet open-cut method uses conventional construction techniques with no temporary diversion 
structures (e.g., flume pipes, cofferdams) during construction of the crossing.  Wet open-cut would be used 
to cross waterbodies that are dry during the time of the crossing and that have no discernible or anticipated 
flow regardless of the crossing method listed in appendix H-2.     

Dry open-cut waterbody crossings are conducted by installing a flume pipe(s) and/or a dam and 
pump prior to trenching to divert the stream flow to the downstream side of the crossing during construction, 
creating drier conditions by isolating the construction area from the stream flow, as detailed in the Projects’ 
E&SCPs.  The pipe string would be prefabricated into one continuous section on one bank and either pulled 
across the stream bottom to the opposite bank, floated across the isolated portion of the stream, or carried 
into place and lowered into the trench.  Diversion devices would be left in place during pipeline installation 
until final cleanup of the streambed is complete.   

Impacts of the open-cut construction method would generally be localized, short-term, and minor.  
The degree of impact would depend, in part, on the flow volume during construction and the waterbody 
substrate that would be affected by the crossing.  If construction occurs during a dry period, most of the 
impacts on streams would be avoided.     

Waterbodies would be crossed as quickly and safely as possible to minimize potential impacts on 
surface waters.  With the exception of the initial clearing equipment, only equipment necessary for 
in-stream excavation and backfilling would be allowed in a stream channel.  All other equipment would 
cross waterbodies on temporary equipment bridges that would be constructed in accordance with the 
applicants’ construction plans.  In addition, where access roads would be in close proximity to a waterbody, 
the applicants would install silt fence along the edge of the access road to avoid impacts on the waterbody 
and minimize sedimentation. 

As indicated in appendix H-2, the conventional bore method is proposed for crossing 69 
waterbodies of the NGT Project, but not proposed for any of the waterbodies crossed by the TEAL Project.  
The bore method employs specialized boring equipment to advance a borehole in which the pipe would be 
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discussed in section 4.4.2.2.  Botanical surveys did not identify any threatened/endangered or invasive plant 
species in the wetlands adjacent to the Singer Lake Bog.   

4.5.1.2 TEAL Project 

The TEAL Project would be located in the Western Allegheny Plateau ecoregion.  As discussed 
previously, the Western Allegheny Plateau ecoregion is primarily comprised of mixed temperate and oak 
forests on rugged hills with dairy, livestock, farming, and residential development concentrated in the 
valleys (Omernik, 2012).   

As with the NGT Project discussed previously, the TEAL Project area has been categorized into 
six primary vegetative cover types: upland forest, forested wetlands, upland open land, emergent wetlands, 
scrub-shrub wetlands, and agriculture land.  Developed land (including commercial/industrial land and 
residential areas) is not a designated vegetation type, although it is a land use category in which vegetation 
may be affected.  Wetland cover types are described in section 4.4.1.1.  Descriptions of each vegetation 
cover type crossed by the TEAL Project are provided in table 4.5.1-2. 

TABLE 4.5.1-2 
 

Vegetation Cover Types Crossed by the TEAL Project 
Vegetation Cover Types Cover Type and Common Vegetation Species 

Upland Forest  High Allegheny Rich Red Oak-Sugar Maple Forest, dominated by American beech, American elm, 
eastern cottonwood, northern red oak, red maple, shagbark hickory, white oak, and white pine. 

Forested Wetland Woody vegetation 20 feet or taller, including American elm, black willow, box elder, eastern 
cottonwood, green ash, pin oak, red maple, shagbark hickory, and silver maple (see section 4.4.1.1). 

Upland Open Land Fallow crop fields, utility rights-of-way, vegetated roadway medians, and railroad rights-of-way.  
Common herbaceous species include blackberries, brambles, multiflora rose, and viburnum species. 

Emergent Wetland Species such as sedges, common rush, dotted knotweed, jewelweed, woolyfruit sedge, aster 
species, creeping jenny, false mermaidweed, fowl bluegrass, reed canary grass, sensitive fern, and 
yellow avens (see section 4.4.1.1). 

Scrub-Shrub Wetland Species such as black raspberry, elderberry, green ash, multiflora rose, redosier dogwood, 
spicebush, and steeple bush (see section 4.4.1.1). 

Agriculture Land Cultivated cropland and hay fields, orchards, and specialty crop farms.   
Developed Land Developed land include residential lands, industrial and commercial lands, utility stations, 

manufacturing or industrial plants, landfills, mines, quarries, and commercial or retail facilities.  

Of the land that would be required for construction and operation of the TEAL Project facilities, 
upland open land is the most common vegetation type that would be affected by the pipeline followed by 
forested land and agricultural land (see section 4.5.2.2). Compressor stations and M&R stations would be 
located primarily in agricultural and upland open land.   

4.5.2 Impacts and Mitigation 

4.5.2.1 NGT Project 

Table 4.5.2-1 identifies the amount and types of vegetation that would be affected by construction 
and operation of the NGT Project.  Cutting, clearing, and removing existing vegetation for construction 
would temporarily and permanently impact vegetation.  Removing vegetation would increase the potential 
for soil erosion (see section 4.2), the introduction and establishment of noxious or invasive species (see 
section 4.5.4), and edge effects (see section 4.5.5), as well as reduce the amount of available wildlife habitat 
(see section 4.6).  The degree of impact depends on the type and amount of vegetation affected, the rate at 
which vegetation regenerates after construction, and the frequency of vegetation maintenance conducted 
on the right-of-way during pipeline operation.  Site-specific conditions such as grazing, rainfall amounts, 
elevation, weeds, and soil types would also influence the length of time required to achieve successful 
revegetation. 
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NEXUS and Texas Eastern would use major highways, as well as the construction right-of-way to the extent 
practicable, to reduce impacts on local roadways. 

The addition of traffic associated with construction personnel commuting to and from the NGT and 
TEAL Projects could also contribute to cumulative regional traffic congestion; however, the cumulative 
traffic impacts would be temporary and short-term.  Workers associated with the NGT and TEAL Projects 
would generally commute to and from the pipeline rights-of-way, pipe/contractor yards, or aboveground 
facility sites during off-peak traffic hours (e.g., before 7:00 AM and after 6:00 PM).  It is unlikely that other 
projects listed in appendix N would have similar commuting schedules or reach peak traffic conditions 
simultaneously.  Highway and road work that would occur in the same timeframe and in the general vicinity 
of the NGT and TEAL Projects could result in additional traffic (above normal conditions) due to reroutes 
and road closures.  NEXUS and Texas Eastern would adhere to regulations and guidance from state and 
local authorities with respect to traffic impacts (e.g., reroutes and closures).  Increased traffic due to the 
NGT and TEAL Projects and/or state and local highway/road construction would be temporary. 

The NGT and TEAL Projects would not contribute to any long-term cumulative impacts on the 
transportation infrastructure, because only a small number of new permanent employees would be required 
to operate the NGT and TEAL Projects at select locations. 

4.14.8.8 Cultural Resources 

Cumulative impacts on cultural resources would only occur if other projects were to impact the 
same historic properties impacted by the NGT and TEAL Projects.  The currently proposed projects listed 
in appendix N that are defined as federal actions would include mitigation measures designed to avoid or 
minimize additional direct impacts on cultural resources.  Where direct impacts on significant cultural 
resources are unavoidable, mitigation (e.g., recovery of data and curation of materials) would occur before 
construction.  The federal projects listed in appendix N would be required to adhere to the NHPA, and non-
federal actions would need to comply with any mitigation measures required by the affected states.  NEXUS 
and Texas Eastern have each developed project-specific plans to address unanticipated discoveries of 
cultural resources and human remains in the event they are discovered during construction and have 
conducted surveys to identify sensitive cultural resources and historic properties.  The NGT and TEAL 
Projects may incrementally add to the cumulative effects of other projects that may occur at the same time 
in proximity to the proposed facilities; however, this incremental increase would not be significant. 

4.14.8.9 Air uality and Noise 

Air uality 

Construction of the NGT and TEAL Projects and the projects listed in appendix N would involve 
the use of heavy equipment that would generate air emissions, including fugitive dust.  The majority of 
these impacts, with the exception of HDD installations, would be minimized because the construction 
activities would occur over a large geographical area and would be transient in nature.  The construction 
emissions associated with the NGT and TEAL Projects would be temporary and would be minimized by 
mitigation measures such as using properly maintained vehicles and commercial gasoline and diesel fuel 
products with specifications to control pollutants. 

Air emissions resulting from diesel- and gasoline-fueled construction equipment and vehicles 
would be minimized by federal design standards required at the time of manufacture of the equipment and 
vehicles and would comply with the EPA’s mobile and non-road emission regulations found in 40 CFR 
Parts 85, 86, and 89.  While fugitive dust impacts would also be temporary and not expected to affect local 
or regional air quality, implementation of NEXUS’ and Texas Eastern’s respective Fugitive Dust Control 
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Plans in construction work areas would minimize the effects of fugitive dust emissions.  Fugitive dust 
generated by other projects in the area would be limited to the vicinity of the construction activities.  The 
NGT and TEAL Projects construction schedules would overlap with some of the projects listed in appendix 
N and would be constructed in close proximity; however, many of those projects are minor (e.g., road 
construction) and would not result in significant cumulative impacts. 

With the exception of GHG emissions, air impacts from construction of the NGT and TEAL 
Projects would be localized and confined primarily to the airsheds where the activities occur.  In all counties 
crossed, the NGT and TEAL Projects’ estimated emissions would be below the de minimus threshold for a 
general conformity determination, therefore impacts would not be expected to result in a significant impact 
on local or regional air quality.  The combined effect of multiple construction projects occurring in the same 
airshed, ACQR, and timeframe as the NGT and TEAL Projects could temporarily add to the ongoing air 
quality effects of existing activities.  However, the contribution of the NGT and TEAL Projects to the 
cumulative effect of all foreseeable projects would be temporary.  The projects listed in appendix N have 
varying construction schedules and would take place over a relatively large geographic area, further 
reducing any potential cumulative impacts on air quality. 

It is likely that mitigation measures similar to those employed for the NGT and TEAL Projects 
would be required for other projects to protect ambient air quality, thereby reducing the extent of cumulative 
impacts on air quality that could occur if projects are being constructed within the same timeframe and 
within the same region of influence.  Industrial-type projects, including the project-related non-
jurisdictional compressor station modifications to be constructed by DTE Gas, would be required to adhere 
with any applicable regulations promulgated by the CAA.  As established throughout section 4.12.1 and 
further demonstrated by air quality modeling, construction of the NGT and TEAL Projects would not have 
a significant long-term, adverse impact on air quality and would not add significantly to the long-term 
cumulative impact of other projects.   

Operation of the NGT and TEAL Projects’ pipelines would generate emissions from maintenance 
vehicles and equipment, as well as vented and fugitive GHG emissions.  The NGT and TEAL Projects’ 
compressor stations would primarily generate GHG, NOX, VOC, CO, HAP, and PM emissions, and to a 
lesser extent, SO2 emissions.  However, none of the NGT and TEAL Projects’ compressor stations would 
trigger PSD permitting requirements for any pollutant.  Emissions associated with the various FERC-
regulated projects would result in cumulative operational impacts on air quality; however, each compressor 
station would be required to comply with permit conditions based on CAA regulations and Ohio and 
Michigan’s State Implementation Plans.   

Construction and Operation of the Willow Run M&R Station and DTE Gas’ Willow Run 
Compressor Station would have a cumulative impact on air quality due to their proximity.  However, the 
construction impacts would be localized and temporary.  Table 4.14.5-1 provides the estimated cumulative 
emissions for the proposed Willow Run M&R Station and DTE Gas’ Willow Run Compressor Station.  As 
shown, the Willow Run M&R Station would not significantly contribute to cumulative changes in air 
emissions.  The Willow Run Compressor Station may be subject to air permitting requirements through 
MDEQ, which would ensure that this non-jurisdictional facility does not result in significant air quality 
impacts. 
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TABLE 4.14.5-1 
 

Cumulative Emissions from Willow Run M&R Station and DTE Gas’ Willow Run Compressor Station (tpy) 

Facility NOx VOC CO SO2 
PM10/
PM2.5 CO2e 

Total 
HAPs 

Willow Run Compressor Station 
Post-Project PTE a 

159.7 104.2 124.0 2.8 5.0 90,855 12.8 

Willow Run M&R Delivery Station PTE 3.0 2.9 0.4 <0.01 0.03 782 0.3 
Cumulative Post-Project PTE 162.7 107.1 124.4 2.8 5.0 91,637 13.1 
Willow Run Compressor Station 
Existing Station PTE b 

89.0 89.0 89.0 0.1 0.02 24,462 12.5 

Cumulative Change in PTE 73.7 18.1 35.4 2.7 5.0 67,175 0.6 
________________________________ 
a Emissions represented are based on the air permit application submitted to the MDEQ and are based on current design; 

changes may occur to proposed equipment and emissions. 
b Facility operates under a PTI with a permit site limit of 89 tpy of NOx, CO, and VOC. 

 

Fugitive pipeline emissions would be limited to GHG, which would not necessarily translate to 
impacts on local air quality (climate change and cumulative GHG emissions are discussed below).  
FirstEnergy’s transmission line projects would not result in operational emissions.   

Ongoing drilling activities of Marcellus and Utica Shale natural gas reserves and other projects in 
the area such as non-jurisdictional project-related facilities would involve the use of heavy equipment that 
would generate emissions of air contaminants and fugitive dust during construction.  Because pipeline 
construction moves through an area quickly, air emissions associated with pipelines would be intermittent 
and short term.  The majority of these impacts would be minimized further because the construction 
activities would occur over a large geographical area and, in many cases, construction schedules would not 
directly overlap.  Although these projects would result in short-term construction air emissions, they are 
not likely to significantly affect long-term air quality in the region.  Operation of the NGT and TEAL 
Projects, Marcellus and Utica Shale drilling activities, other FERC-jurisdictional projects, and other nearby 
projects would also contribute cumulatively to existing air emissions.  The emissions from producing wells 
in Ohio were estimated using the EPA’s 2014 GHG Reporting Program (GHGRP): Onshore Petroleum and 
Natural Gas Production (average basin emissions per well) (EPA, 2014).  In Ohio, the average emissions 
per well are between 5 to 25 tpy of CO2e.  To conservatively estimate emissions, 25 tpy CO2e was used.  
For 576 wells, estimated CO2e emissions in Ohio would equal 14,400 tpy CO2e.   

As with the operational impacts of the NGT and TEAL Projects, operation of other nearby, similar 
projects would generate emissions from maintenance vehicles and equipment, as well as vented and fugitive 
GHG emissions, which would contribute to cumulative impacts on air quality within the region of influence.  
We expect that operation of nearby, similar projects would be required to comply with the same permit 
requirements and mitigation measures as the NGT and TEAL Projects.   

We received comments requesting that we consider cumulative air quality impacts while taking 
into account the Ohio E-Check requirements.  As discussed in section 4.12.1, the E-Check system was 
established specifically for passenger vehicles and would not be applicable to industrial-type projects. 

Climate Change 

We received several comments expressing concern about the NGT and TEAL Projects’ 
contribution to global climate change.  Climate change is the change in climate over time, whether due to 
natural variability or as a result of human activity, and cannot be represented by single annual events or 
individual anomalies.  For example, a single large flood event or particularly hot summer are not indications 
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of climate change, while a series of floods or warm years that statistically change the average precipitation 
or temperature over years or decades may indicate climate change. 

The Intergovernmental Panel on Climate Change (IPCC) is the leading international, multi-
governmental scientific body for the assessment of climate change.  The United States is a member of the 
IPCC and participates in the IPCC working groups to develop reports.  The leading U.S. scientific body on 
climate change is the U.S. Global Change Research Program (USGCRP).  Thirteen federal departments and 
agencies17 participate in the USGCRP, which began as a presidential initiative in 1989 and was mandated 
by Congress in the Global Change Research Act of 1990. 

The IPCC and USGCRP have recognized that:   

• globally, GHGs have been accumulating in the atmosphere since the beginning of the 
industrial era (circa 1750);   

• combustion of fossil fuels (coal, petroleum, and natural gas), combined with agriculture 
and clearing of forests, is primarily responsible for this accumulation of GHG;   

• these anthropogenic GHG emissions are the primary contributing factor to climate change; 
and   

• impacts extend beyond atmospheric climate change alone, and include changes to water 
resources, transportation, agriculture, ecosystems, and human health. 

In May 2014, the USGCRP issued a report, Climate Change Impacts in the United States, 
summarizing the impacts that climate change has already had on the United States and what projected 
impacts climate change may have in the future (USGCRP, 2014).  The report includes a breakdown of 
overall impacts by resource and impacts described for various regions of the United States.  Although 
climate change is a global concern, for this cumulative analysis, we will focus on the potential cumulative 
impacts of climate change in the NEXUS and TEAL Project areas. 

The USGCRP’s report notes the following observations of environmental impacts with a high or 
very high level of confidence that may be attributed to climate change in the Midwest region: 

• Average temperatures have risen about 1.5 °F between 1900 and 2010 and are projected to 
increase another 4 to 5 °F over the next several decades;  

• an increase in health risks due to projected additional heat stress and poor air quality;  

• the agricultural crop growing season has lengthened since 1950 and is projected to continue 
lengthening due to the earlier occurrence of the last spring freeze, potentially increasing 
crop production in the short term; 

                                                      
17  The following departments comprise the USGCRP: the EPA, DOE, U.S. Department of Commerce, U.S. 

Department of Defense, USDA, U.S. Department of the Interior, U.S. Department of State, PHMSA, DHHS, 
National Aeronautics and Space Administration, National Science Foundation, Smithsonian Institution, and 
Agency for International Development. 
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• increased temperature stress, wetter springs, and the continued occurrence of springtime 
cold air outbreaks are projected may reduce crop yields overall in the long term 
(particularly corn and soybeans); 

• a change in range and/or elevation is projected for many tree species with potential declines 
in paper birch, quaking aspen, balsam fir, and black spruce and increases in oaks and pines; 

• tree species in flat terrain may have difficulty migrating the long distances needed to reach 
temperatures suitable for the species, resulting in some potential decline in forests; 

• increased insect outbreaks, forest fires, and drought may result in increased tree mortality 
and the reduction in beneficial carbon sinks; 

• annual precipitation has increased by about 20 percent over the past century, particularly 
from increased high-intensity rainfall events, and this trend is projected to continue; 

• surface water temperatures in the Great Lakes have increased several degrees between 
1968 and 2002, and are projected to increase by about 7 to 12 degrees by the end of the 
century; and 

• increased surface water temperatures, increased precipitation, and longer growing seasons 
are projected to result in an increase in blue-green and toxic algae in the Great Leaks, 
harming fish and reducing water quality.  

The GHG emissions associated with construction and operation of the NGT and TEAL Projects, 
including mitigation measures to reduce methane emissions are discussed in more detail in section 4.12.1.3.  
Although the GHG emissions from construction and operation of the Projects appear large, the emissions 
are small in comparison to the GHGs from each state (162,000,000 and 229,000,000 metric tpy of CO2 in 
Michigan and Ohio, respectively).  We note that this comparison provides a frame of reference for the 
general magnitude of GHG emissions and is not an indicator of significance.    

GHG emissions from the proposed Projects and other regional projects would not have any direct 
impacts on the environment in the Projects area.  Currently, there is no scientifically-accepted methodology 
available to correlate specific amounts of GHG emissions to discrete changes in average temperature rise, 
annual precipitation fluctuations, surface water temperature changes, or other physical effects on the 
environment in the Midwest region.  However, contributions to GHG emissions globally results in the 
climate impacts discussed above for the Midwest region.   

Climate change impacts, such as increased precipitation, flooding, erosion, and scouring could 
potentially result in pipeline exposure.  Pipelines are typically buried at least 3 feet below grade and are 
routinely inspected and maintained per regulations at 49 CFR 192, including discovery and handling of any 
exposed pipeline.  As stated in section 4.13.1, to prevent corrosion, the NGT and TEAL Projects would be 
constructed using pipe with an external coating capable of withstanding stress from a variety of 
environmental sources, including oxygen, water, and other chemicals.  As such, the pipelines would not 
likely be significantly impacted by climate change.  Flooding could impact aboveground facilities, 
potentially resulting in service outages.  Compressor stations would employ backup generators in the event 
of loss of power.  Due to the nature of pipeline systems, loss of service on one portion of the system would 
likely be offset by employing facilities elsewhere along the pipeline.  For example, isolation valves could 
be used to essentially reroute gas away from inoperable facilities/pipeline segments and compressor stations 
could be bypassed (gas would be sent through the station without being compressed). 
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We received comments stating that our climate change analysis should include a lifecycle analysis 
of the NGT and TEAL Projects, including indirect upstream and downstream impacts.  In accordance with 
CEQ’s Final Guidance for Federal Departments and Agencies on Consideration of Greenhouse Gas 
Emissions and the Effects of Climate Change in National Environmental Policy Act Reviews, issued on 
August 1, 2016.  CEQ’s final guidance recognizes the difficulties in implementing its guidance on ongoing 
NEPA analyses, recommending that the final guidance apply “to all new proposed agency actions when a 
NEPA review is initiated” and that “[a]gencies should exercise judgement whether to apply this guidance 
to the extent practicable to an ongoing NEPA process.”  As such, the Projects were not initiating a new 
NEPA review, and therefore, this final EIS includes substantive information, including quantification of 
GHG emissions, identification of mitigation measures, and discussion of climate change impacts.    

Although CEQ’s final guidance includes an example of indirect emissions for coal production being 
the end use combustion of that coal, that example also notes that the indirect effects would vary with the 
circumstances of the proposed action.  The Commission staff’s longstanding practice is to conduct an 
environmental review for each proposed project, or a number of proposed projects that are interdependent 
or otherwise interrelated or connected.  Actions are “connected” if they: “automatically trigger other actions 
which may require environmental impact statements;” “cannot or will not proceed unless other actions are 
taken previously or simultaneously;” or “are interdependent parts of a larger action and depend on the larger 
action for their justification.”

Stakeholders and interested parties should review the U.S. DOE’s Natio

18  NEPA does not, however, require us to engage in speculative analyses or 
provide information that will not meaningfully inform the decision-making process.  Even if we were to 
find a sufficient connected relationship between the NGT and TEAL Projects and upstream development 
or downstream end-use, it would still be difficult to meaningfully consider these impacts, primarily because 
emission estimates would be largely influenced by assumptions rather than direct parameters about the 
NGT and TEAL Projects.  nal 
Energy Technology Laboratory’s May 29, 2014 report Life Cycle Analysis of Natural Gas Extraction and 
Power Generation.  The report looks at the lifecycle of natural gas from various sources and compares the 
lifecycle GHG emissions to other fuels used for energy production (most notably coal).  The report indicates 
that, although natural gas may have higher upstream GHG emissions than coal, the total lifecycle GHG 
emissions from electricity production using natural gas is significantly lower than that of electricity from 
coal.  In addition, emissions of criteria pollutants and HAPs are significantly lower from natural gas 
combustion than from coal.  For a typical (baseload) case, the report indicates that the lifecycle emissions 
of electricity from natural gas are less than half that of coal. 

As discussed above, the upstream production and downstream combustion of gas is not causally 
connected because the production and end-use would occur with or without the projects.  Therefore, the 
circumstances in this case do not warrant the inclusion of production or end-use as an indirect effect of the 
Projects.  While upstream and downstream emissions are not causally connected to the Projects, we 
recognize the availability of a reasonable, EPA-developed methodology to estimate the downstream GHG 
emissions from a project, assuming all of the gas to be transported is eventually combusted.  As such, we 
estimated the GHG emissions from the end-use combustion of the natural gas to be transported by the 
Projects.  All of the TEAL Project volumes would be delivered to the NGT Project and some of the NGT 
Project volumes would utilize existing available capacity on other transmission system.  Therefore, 
avoiding the double counting of volumes, the Projects combined can deliver up to 925,000 Dth/d of new 
volumes, which can produce 17,900,878 metric tons of CO2 per year from end-use combustion.20  However, 
this value may represent a significant overestimation of emissions because it assumes the total maximum 

                                                      
18 40 CFR § 1508.25(a)(1)(i)-(iii). 
20  Estimated using EPA’s GHG Equivalencies Calculator - Calculations and References. Available 

at: https://www.epa.gov/energy/ghg-equivalencies-calculator-calculations-and-references. 
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capacity is transported 365 days per year.  Many projects in front of the Commission are designed for peak 
use.  As such, it is unlikely that this total amount of GHG emissions would occur. 

The USGCRP report states that in the Midwest region “per capita GHG emissions are 22 percent 
higher than the national average due, in part, to the reliance on fossil fuels, particularly coal for electricity 
generation” (USGCRP, 2014).  Natural gas emits less CO2 compared to other fuel sources (e.g., fuel oil or 
coal); therefore, the USGCRP report also notes that increased use of natural gas in the Midwest may reduce 
emissions of GHGs.  We find that the Projects, along with other planned natural gas projects in the Midwest 
region, may result in the displacement of some coal use or encourage the use of lower carbon fuel for new 
growth areas, thereby regionally offsetting some GHG emissions.   

We received comments stating that the proposed Projects are not in line with the U.S. goal of GHG 
reduction and that FERC must ensure national GHG goals are met.  The goal of the EPA’s Clean Power 
Plan rule is to reduce CO2 emissions from existing electricity generation units that burn fossil fuels.  States 
have freedom to exercise discretion in developing compliance plans.  Regulations at 40 CFR 60 –  indicate 
that available strategies include, but are not limited to increasing use of existing natural gas-fired capacity 
and lower use of existing coal-fired generators; increasing use of lower-carbon technologies; and increasing 
generation from renewables.  The U.S. Energy Information Administration projects that under the Clean 
Power Plan, natural gas then renewables would increase share of electricity generation.  The EIA also 
projects that the power sector CO2 emissions would fall to about 1,500 million metric tpy by 2025, a level 
not seen since the early 1980s, in the Base Policy case from its 2015 Annual Energy Outlook (EIA, 2015). 

As discussed above, we have disclosed the potential GHG emissions from the Projects, mitigation 
measures to minimize GHG emissions, climate change impacts associated with the Projects, the impacts of 
climate change on the Projects, and provided and discussed consistency with climate change goals.  As 
emissions have been minimized, and the Projects would be consistent with climate goals, we conclude that 
the NGT and TEAL Projects would not significantly contribute to GHG cumulative impacts or climate 
change. 

Noise 

The NGT and TEAL Projects could contribute to cumulative noise impacts; however, the impact 
of noise is highly localized and attenuates quickly as the distance from the noise source increases; therefore, 
cumulative impacts are unlikely unless one or more of the projects listed in appendix N are constructed at 
the same time and location.  Based on the schedule and proximity of these activities to the pipeline route, 
there may be some cumulative noise impacts.  However, since the majority of noise impacts associated with 
the projects would be limited to the period of construction and most construction activities would occur 
during daytime hours and be intermittent rather than continuous, the contribution from the NGT and TEAL 
Projects to cumulative noise impacts would primarily be for only short periods of time when construction 
activities are occurring at a given location.  Construction at the Willow Run Compressor and Gate Stations 
would result in cumulative noise impacts with construction at NEXUS’ Willow Run M&R Station; 
however, these impacts would be localized and temporary.   

Operation of the NGT and TEAL Projects’ compressor stations would result in noise from the 
engines, gas aftercoolers, utility coolers, fuel gas regulation skids, discharge and suction piping, blowdown 
vents, engine air intakes, engine exhaust systems, and compressor and engine casings.  Based on the 
analyses conducted and mitigation measures proposed, we conclude that the compressor stations would not 
result in significant noise impacts on residents, or the surrounding communities during operation as noise 
levels are expected to be below our 55 dBA Ldn requirement, and they are not expected to result in a 
perceptible noise increase at the nearest NSAs.  In addition, NGT and TEAL Projects’ operations are not 
expected to result in a perceptible increase in vibration at any NSA.  In order for there to be a cumulative 
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impact, noise associated with the NGT and TEAL Projects and any of those listed in appendix N would 
have to affect the same NSAs.  The closest facilities to the NGT and TEAL Projects (within about 0.5 mile) 
are transportation (i.e., highway/road work) and pipelines, which would either have temporary noise 
impacts or no perceptible noise impacts at nearby NSAs.  We did not identify locations where compressor 
stations for the NGT and TEAL Projects would impact the same NSAs as other projects during operation.  
In addition, construction and operation of other FERC-jurisdictional projects would be required to adhere 
to similar noise requirements and mitigations measures as the NGT and TEAL Projects. 

NEXUS provided the results of an acoustical analysis prepared for DTE Gas projecting the Willow 
Run Compressor Station post-modifications would contribute 35 dBA Ldn at the common NSA for the 
compressor and M&R stations.  When combined with the existing background sound level (54.2 dBA Ldn) 
and the projected noise level from the Willow Run M&R Station (43.9 dBA Ldn), the total noise level would 
be 54.6 dBA Ldn.  The cumulative noise level would remain below our criterion of 55 dBA Ldn and result 
in a 0.4 dBA increase in the ambient noise level during operation of these two facilities, which is below the 
threshold of perceptible change.  Therefore, the cumulative impacts from DTE Gas’ modifications and the 
NGT Project facilities in Washtenaw County, Michigan would not result in a significant cumulative impact 
on environmental resources. 

4.14.8.10 Reliability and Safety 

Impacts on reliability and public safety would be mitigated through the use of the DOT Minimum 
Federal Safety Standards in 49 CFR 192, which are intended to protect the public and to prevent natural 
gas facility accidents and failures.  In addition, NEXUS’ and Texas Eastern’s construction contractors 
would be required to comply with OSHA’s Safety and Health Regulations for Construction in 29 CFR 
1926.  No significant cumulative impacts on safety and reliability are anticipated to occur as a result of the 
NGT and TEAL Projects. 

4.14.9 Conclusion 

For the NGT and TEAL Projects, the majority of cumulative impacts would be temporary and 
minor when considered in combination with past, present, and reasonably foreseeable activities; however, 
some long-term cumulative impacts would occur on wetland and upland forested vegetation and associated 
wildlife habitats.  Short-term cumulative benefits would also be realized through jobs and wages and 
purchases of goods and materials.  There is also potential for contributing to a cumulative improvement in 
regional air quality if a portion of the natural gas associated with the NGT and TEAL Projects displaces the 
use of other more polluting fossil fuels. 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

In the Matter of 
 
NEXUS GAS TRANSMISSION, LLC Docket Nos. CP16-22-000 
TEXAS EASTERN TRANSMISSION, LP      CP16-23-000 
DTE GAS COMPANY        CP16-24-000 
VECTOR PIPELINE, L.P.        CP16-102-000 
 
 

REQUEST FOR REHEARING OF CERTIFICATE FOR THE NEXUS PIPELINE AND 
MOTION FOR STAY OF PROJECT 

 
Introduction 

 In accordance with 15 U.S.C. § 717r and 18 C.F.R. § 385.713, the Sierra Club hereby 

requests rehearing, recission, and stay of the Commission’s Order Issuing Certificates and 

Granting Abandonment entered on August 25, 2017 (“Order”) in favor of NEXUS Gas 

Transmission (“NEXUS”), Texas Eastern Transmission (“Texas Eastern”) DTE Gas Company 

(“DTE Gas”), and Vector Pipeline (“Vector”). We request that the Certificate Order and 

deficient final environmental impact statement (“FEIS”) be withdrawn and the environmental 

analysis and public convenience and necessity analysis be redone in a manner that complies with 

FERC’s obligations pursuant to the National Environmental Policy Act (“NEPA”), 42 U.S.C. § 

4321 et seq., and the Natural Gas Act (“NGA”), 15 U.S.C. § 717 et seq.  

 Sierra Club moved to intervene in the proceedings below, and the Commission granted its 

late-filed motion in the August 25, 2017 Order. Sierra Club is thus a party to this proceeding, 18 

C.F.R. § 385.214(c), and has standing to file this request for rehearing. See 15 U.S.C. § 717r(a); 

18 C.F.R. § 385.713(b). 

The Commission’s Order authorizes NEXUS to construct and operate: (i) 257.5 miles of 

new 36-inch-diameter natural gas pipeline in Ohio and Michigan to transport natural gas from 
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the Kensington Processing Plant in Hanover Township, Ohio to DTE Gas in Ypsilanti Township, 

Michigan; (ii) four compressor stations in Ohio, totaling about 182,000 horsepower; (iii) six new 

metering and regulation stations; and (iv) sixteen new mainline valves. The pipeline is designed 

to transport 1.5 billion cubic feet of natural gas per day (“Bcf/d”).  

NEXUS has agreed to lease capacity on Texas Eastern’s system, on which the Order also 

authorized Texas Eastern to expand capacity to transport 950,155 dekatherms per day (“Dth/d”) 

to supply the NEXUS pipeline from Texas Eastern’s Appalachian Basin pipeline. 

 All communications regarding this request should be addressed to and served upon the 

Sierra Club counsel listed below: 

Benjamin A. Luckett 
Senior Attorney 
Appalachian Mountain Advocates 
P.O. Box 507 
Lewisburg, WV 24901 
(304) 645-0125 
bluckett@appalmad.org 
 
Benjamin Barczewski 
Staff Attorney 
Appalachian Mountain Advocates 
415 7th Street NE 
Charlottesville, VA 22902 
(610) 730-6388 
bbarczewski@appalmad.org 

 

Concise Statement of Alleged Errors 

As discussed below, Sierra Club contends that the Commission’s Order and underlying 

Environmental Impact Statement:  

1. violated the Natural Gas Act (“NGA”) by failing to adequately evaluate the public 

need for the pipeline;  
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2. violated the National Environmental Policy Act (“NEPA”) by failing to properly 

consider the need for and alternatives to the project and; 

3. violated NEPA by failing to properly evaluate the effects of increased greenhouse gas 

(“GHG”) emissions as a result of the project. 

Background 

The NEXUS pipeline is the result of a joint venture between DTE Energy and Spectra 

Energy. DTE Energy is a 50% shareholder in the pipeline project.1 DTE Energy is a holding 

company and parent of Michigan’s largest electric utility, DTE Electric Company (“DTE 

Electric”) and DTE Gas Company (“DTE Gas”), a gas utility operating in eastern Michigan.2 

Both DTE Electric and DTE Gas have contracted to buy natural gas over the pipeline for use to 

generate retail electricity and for delivery to retail gas users.3 At the time DTE Electric entered 

into the sale agreement with NEXUS, six alternative sources of gas were available to transport 

the needed supply at lower rates than those agreed to by DTE Gas and DTE Electric.4  

DTE Gas contracted to buy 75,000 Dth/d and DTE Electric contracted to buy 8,000 Dth/d 

beginning in November 2017, increasing to 75,000 Dth/d beginning in either May 2020 or 

whenever DTE Electric has built sufficient gas-fired generating capacity to consume that 

amount.5 In August 2015, DTE Electric amended its agreement, increasing its initial 

commitment from 8,000 Dth/d to 30,000 Dth/d until November 2017.6 DTE Electric explained 

that “an increased commitment is necessary in order to ensure that the project has sufficient 

                                                      
1 Sierra Club Comments 3, Nov. 17, 2016, 20161117-5034. 
2 Nexus Gas Transmission, LLC, 160 FERC ¶ 61,022, (2017) [hereinafter “Order”]. 
3 Id.  
4 Sierra Club Comments 17–21, Nov. 17, 2016. 
5 Id. 12. 
6 Id. 13. 
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customer commitment to justify proceeding with construction.”7 DTE Electric also extended the 

term of the agreement to thirty-five years with an option to extend for an additional ten. The 

agreement is contingent on DTE Electric receiving permission from the Michigan Public Service 

Commission (“MPSC”) to increase rate on its ratepayers to cover its costs and expenses related 

to the project. 

The Michigan Public Service Commission has yet to approve DTE Electric’s rate 

increase request.8 Other pipeline operators in the area and the Michigan Attorney General have 

objected to DTE Electric’s request.9 The Attorney General expects the rate increase to cost DTE 

Electric’s ratepayers an additional $355 million to cover the costs of the NEXUS project.10 

NEXUS claims that it has precedent agreements representing 885,000 Dth/d—inclusive 

of the agreements with DTE Energy subsidiaries—which represents 59% of the total capacity of 

the pipeline.11 Canadian entities have subscribed to 260,000 Dth/d, which will be delivered from 

the end point of the NEXUS pipeline in Ypsilanti Township to the Dawn Hub in Ontario, Canada 

through existing pipelines.12 The remainder of the subscribed gas (475,000 Dth/d) will go to 

various domestic entities in the Midwest.13 There is no indication that the remaining 41% of 

capacity will be subscribed anytime soon. 

In addition to NEXUS, two other pipelines, Rover and ANR East, will deliver gas from 

the Appalachian basin to markets in Michigan and Ontario, Canada.14 The Rover pipeline is 

                                                      
7 Id. 
8 See In re DTE Electric Co., No. U-18143 (Mich. P.S.C.).  
9 Sierra Club Comments 7, Nov. 16, 2017; Attorney General’s Reply Br., No. U-17920 (MPSC). 
10 Id. 
11 Order ¶ 9. 
12 Id. 
13 Id. 
14 OFFICE OF ENERGY PROJECTS, FEDERAL ENERGY REGULATORY COMMISSION, FINAL ENVIRONMENTAL IMPACT 
STATEMENT, NEXUS GAS TRANSMISSION PROJECT AND TEXAS EASTERN APPALACHIAN LEASE PROJECT 3-5–3-7 
(Nov. 2016) [hereinafter “FEIS”]. 
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designed to carry 1.3 Bcf/d, while the ANR East pipeline will carry up to 2 Bcf/d.15 Including 

NEXUS, Michigan inflow capacity from the Appalachian basin will increase by 4.8 Bcf/d as a 

result of these projects.  

Statement of Issues 

1. FERC Violated the NGA by Failing to Consider the Demand for Natural Gas in 
the Markets to be Served by Nexus When it Determined NEXUS is a Public 
Necessity 
 

Under Section 7(c) of the NGA, a proponent of a natural gas pipeline must first obtain a 

“certificate of public convenience and necessity” from the Federal Energy Regulatory 

Commission (“FERC”).16 “The statute provides that a certificate shall be issued to any qualified 

applicant upon a finding that . . . the proposed service and construction is or will be required by 

the present or future public convenience and necessity.”17 Because such certificates confer 

federal eminent domain power upon the applicant, they may only be issued for projects that serve 

a “public use” in accord with the Fifth Amendment to the United States Constitution.18 

FERC’s inquiry with regard to whether there is a public necessity for the pipeline will 

first confirm “whether the project can proceed without subsidies from [the] pipeline’s existing 

customers.”19 Then, it will “balance[e] the evidence of the project’s public benefits against its . . . 

adverse effects.”20 “FERC will approve a project only where the public benefits of the project 

outweigh the project’s adverse impacts.”21 

                                                      
15  Sierra Club Comments 11, Nov. 17, 2016. 
16 15 U.S.C. § 717f(c)(1)(A); Minisink Residents for Envtl. Preservation and Safety v. FERC, 762 F.3d 97, 101 
(D.C. Cir. 2014). 
17 Minisink, 762 F.3d at 101 (quoting 15 U.S.C. § 717f(e)) (internal quotation marks and ellipses omitted). 
18 See Kelo v. City of New London, 545 U.S. 469 (2005). 
19 Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC ¶ 61,227 (Sept. 15, 1999), clarified, 90 
FERC ¶ 61,128 (Feb. 9, 2000), further clarified, 92 FERC ¶ 61,094, 61,373 (Jul. 28, 2000). 
20 Id. 
21 Minisink, 762 F.3d at 102 (quoting 90 FERC ¶ 61,128 at 61,396). 
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That the public benefit of a project outweighs adverse impacts is instrumental to abiding 

by the constitutional imperative that private property only be taken for the public benefit. Where 

FERC disregards this solemn constitutional duty repeated in both the NGA and its own 

regulations and authorizes a private corporation to take private property, FERC indulges the 

grasping desires of industry at the expense of the public whose interests Congress entrusted to 

FERC to protect. Thus, the polaris of FERC’s review, as it has stated, is to ensure that the right 

to private property remains untrammeled by the acquisitive impulses of private industry and 

further to only transgress that right upon finding a legitimate public benefit. 

FERC’s Order certifying the public need for the NEXUS pipeline contains serious flaws 

that overlook DTE Energy’s manufacture of demand for the project through affiliate precedent 

agreements, and overestimates the market demand for natural gas in the markets NEXUS seeks 

to serve.  

FERC’s Order accepts without reservation NEXUS’ assertion that customers have agreed 

to purchase 885,000 Dth/d for at least fifteen years.22 There is ample reason in the record to 

doubt this conclusion. A significant portion of the subscribed gas, 17%, will be bought by DTE 

Energy’s wholly owned subsidiaries DTE Electric and DTE Gas.23 DTE Electric, which will use 

the NEXUS pipeline to feed its gas-fired power plants, is currently seeking a rate increase before 

the Michigan Public Service Commission.24 That rate increase, if approved, would transfer the 

cost of the project to DTE Electric’s captive ratepayers and permit DTE Energy shareholders to 

realize profits from the rate increase.25 With guaranteed rates, DTE Energy, and by extension 

                                                      
22 Order ¶ 9. 
23 Id. 
24 Sierra Club Comments 12, Nov. 17, 2016; In re DTE Electric Co., No. U-18143 (Mich. P.S.C.). 
25 Sierra Club Comments 12, Nov. 17, 2016; Zaski Comments, Jan. 29, 2017, 20170130-5029. 
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NEXUS, are able to reallocate the financial risk of the NEXUS pipeline from the owners of the 

project to captive ratepayers.26  

While FERC determined that NEXUS is a new company, and therefore has no existing 

customers who could be used to subsidize the project, this conclusion elevates corporate form 

over function.27 DTE Energy is a 50% shareholder in the NEXUS pipeline and wholly owns 

DTE Electric and DTE Gas.28 This ownership structure creates a perverse incentive for DTE 

Energy to steer its wholly owned subsidiaries to become customers of the project in which it has 

a significant stake and use captive ratepayers to subsidize the above-market costs of the project.29 

In fact, DTE Electric increased its expected initial consumption of gas from 8,000 Dth/d to 

30,000 Dth/d “in order to ensure that the project has sufficient customer commitment to justify 

proceeding with construction.”30   

FERC has previously recognized the risk of anticompetitive effects from the type of 

transactions used to justify the pipeline in this case. FERC explained, “[i]n transactions 

combining electric generation assets with inputs to generating power (such as natural gas 

transportation or fuel) . . . , competition can be harmed if the transaction increases a firm’s ability 

or incentive to exercise vertical market power in wholesale electricity markets.”31  

In its Order here, however, FERC ignored the perverse incentives that DTE Energy has to 

manufacture a market for NEXUS gas. DTE Electric and DTE Gas completely disregarded 

cheaper sources for the gas they have agreed to purchase from NEXUS.32 DTE Gas estimated the 

                                                      
26 Sierra Club Comments 12, Nov. 17, 2016. 
27 Order ¶ 33. 
28 Sierra Club Comments 3, Nov. 17, 2016. 
29 Id. 14–21. 
30 Id. 21; Zaski Comments, Jan. 29, 2017. 
31 EDF Development, Inc., 126 FERC ¶ 61,140, 61,849 (Feb. 19, 2009). 
32 Sierra Club Comments17–21, Nov, 17, 2017. 
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pipeline’s costs to alternative sources and concluded that for all but one year, transporting gas 

through NEXUS would be costlier than transporting it through an alternative route.33 DTE 

Electric conducted a similar study and came to the same conclusion.34 According to DTE 

Electric, transport on NEXUS, instead of the existing Kensington-MichCon Route, would cost 

ratepayers an additional $54 million.35  

A third study conducted by DTE Electric contradicted the earlier two studies, but was 

based on highly unrealistic assumptions.36 In this most recent study, DTE Electric found that 

NEXUS created a net cost savings over its entire operational lifespan in comparison with the 

Kensington-MichCon Route.37 This result, however, was justified by a mistaken assumption that 

no new pipeline infrastructure would be built after 2028, even though it projected that natural gas 

prices would skyrocket well above what the U.S. Energy Information Administration (“EIA”) 

projects.38 The EIA projects natural gas prices to remain stable under a “business-as-usual” 

assumption from 2025 through 2040.39 Still, if prices did skyrocket, as DTE Electric assumes, it 

is extremely unlikely that no new capacity would be built to take advantage of the increased 

prices. The results of this flawed study thus cannot overcome the findings of the two previous 

analyses. 

Moreover, three other existing sources besides the Kensington-MichCon Route can 

deliver gas cheaper. The Lebanon Lateral Reversal Project modified existing facilities to provide 

an additional 350,000 Dth/d of Appalachian basin natural gas to the same terminus as the 

                                                      
33 Id. 
34 Id. 
35 Id.  
36 Id. 
37 Id. 
38 Id.    
39 Zaski Comments, May 29, 2017, 20170530-5012; ENERGY INFORMATION ADMINISTRATION, ANNUAL ENERGY 
OUTLOOK 2017 56 (Jan. 5, 2017), https://www.eia.gov/outlooks/aeo/pdf/0383(2017).pdf. 
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NEXUS project with an in-service date of March 2014.40 The combined rate for that project 

would have been $0.52/Dth.41 By contrast, DTE Electric agreed to $0.695/Dth with NEXUS.42 

The story is much the same with the Sulphur Springs Project. That project involved facility 

enhancements to provide 400,000 Dth/d of capacity from Glen Karn, Ohio to ANR’s Southeast 

line which terminates in southeast Michigan.43 The Sulphur Springs Project had a November 

2015 in-service date and the combined rate would have been $0.50/Dth.44 

Finally, the Utica Marcellus to Market Project was available to provide existing capacity 

from Ohio and Indiana that allowed shippers to deliver Utica and Marcellus gas to Michigan on 

any pipeline in the Appalachian basin that connects with ANR lines.45 The project had a 

November 2015 in-service date and would have provided a $0.20.Dth rate for use of the ANR 

pipeline plus the interconnecting pipeline’s rate, if DTE Electric chose to subscribe for upstream 

service.46 This latter project would have provided DTE Electric with access to gas from 

Appalachia, the Gulf Coast, Fayetteville, Barnett, and Haynesville shale gas regions.47 DTE 

Electric did not evaluate any of these cheaper sources for gas, and neither did FERC.48 

 In addition to the four existing sources of low-cost natural gas, two new pipelines which 

largely track the source and terminus of the NEXUS pipeline have been proposed by ANR (ANR 

East) and Energy Transfer Partners (Rover), respectively.49 DTE Electric did not participate in 

                                                      
40 Sierra Club Comments 19, Nov. 17, 2016. 
41 Id.  
42 Id. 
43 Id. 
44 Id. 
45 Id. 
46 Id. 
47 Id. 20. 
48 Id.; See Order.  
49 Sierra Club Comments 20, Nov. 17, 2016. 
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either ANR East’s or Rover’s open bidding.50 DTE Electric claims that in declining to participate 

in negotiations with ANR and Rover, it relied on a cost comparison between the three projects.51 

But this comparison was made after both DTE Gas and DTE Electric had executed precedent 

agreements with NEXUS.52 Further, the cost comparison was between the negotiated rate offered 

by NEXUS and the unnegotiated rates posted by ANR and Rover.53 The comparison between 

negotiated and unnegotiated rates reveals nothing about the true costs of transporting gas on 

either the Rover or ANR East pipelines and demonstrates DTE Energy’s superficial attempts to 

justify its self-dealing.   

FERC provides no explanation for its perfunctory conclusion that NEXUS has no 

existing customers to subsidize the construction of the pipeline. It is FERC’s stated position that 

absent evidence of anti-competitive or other inappropriate behavior, it would take the precedent 

agreements with affiliates DTE Electric and DTE Gas at face value.54 In the main, FERC ought 

to be suspect of ownership structures like that of NEXUS where a significant shareholder is both 

the purveyor of natural gas and a regulated utility with a captive market that can be used to 

subsidize increased rates to finance infrastructure to deliver gas.55 That alone should prompt 

FERC to conduct a more searching investigation into the affiliate precedent agreements. Yet, 

FERC refuses, stating that “[i]ssues related to [affilitates’] ability to recover costs associated with 

its decision to subscribe to service on NEXUS involve matters determined by the Michigan 

Public Service Commission; those concerns are beyond the scope of the Commission’s 

                                                      
50 Id. 
51 Id. 
52 Id.  
53 Id. 
54 Order ¶ 47. 
55 Sierra Club Comments 17–21, Nov. 17, 2016; Zaski Comments, Jun. 22, 2017, 20170622-5184. 
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jurisdiction.”56 In the same discussion, FERC also stated NEXUS has no customers that could be 

made to subsidize the project.57 There is no reason for FERC to end its investigation of the 

financial structure of the pipeline’s ownership with a woodenly applied fiction that NEXUS is 

the only entity with a financial stake in the outcome of the pipeline. Certainly, that is true in the 

most absolute and explicit sense, but it fails to take account of the obvious incentives for self-

dealing and the resulting distortion of the natural gas market made plain by the ownership 

structures of NEXUS and its affiliates. While there is no dispute that FERC lacks jurisdiction 

over the MPSC’s decision to permit DTE Gas and DTE Electric to raise rates to cover the cost of 

the NEXUS project, that should not stop FERC from at least considering the implications of 

basing its finding of public necessity, at least in part, on a self-dealing transaction. Again, FERC 

has an independent duty to assure that any project it certifies provides a public benefit. 

 Moreover, in this case, the affiliates’ decision to buy more expensive natural gas when 

there were numerous other options for delivery, and thereby subsidize those costs with captive 

ratepayers, is the very evidence of anti-competitive behavior that should have compelled FERC 

to conduct an independent inquiry into the true market demand claimed by the affiliates. Without 

a meaningful review of the efficacy of the affiliate precedent agreements, FERC cannot know 

whether the affiliate precedent agreements were entered to manufacture a market to capture 

returns for affiliate shareholders by using captive ratepayers, a likely explanation for the above-

market agreements given DTE Electric’s admission that it increased its subscription to ensure 

there was sufficient market demand for NEXUS to go forward. 

The NGA was enacted, and FERC created, to prevent this very scenario—utilities using 

their monopoly power to extract above-market rates and returns on equity for unnecessary 

                                                      
56 Order ¶ 48, fn. 38. 
57 Id. 
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infrastructure.58 FERC surrenders its congressionally mandated duty when it ignores NEXUS’ 

ownership structure and consequently disregards a meaningful review of the true necessity of the 

pipeline.  

The recently approved Sabal Trail pipeline is an instructive cautionary example of this 

type of self-dealing and its attendant effects. FERC justified the need for the pipeline on the basis 

that it was required to supply Florida’s growing economy and population. It based its 

determination on precedent agreements between the pipeline owners and affiliate utilities. Yet, 

when the pipeline became operational, it operated at just 25% of capacity and transmission costs 

of the gas through Sabal Trail are higher than other alternatives in Florida.59 At the same time 

FERC ignored market data that showed that the demand for natural gas in Florida was 

diminishing. Year over year gas consumption declined 4% despite Florida’s growing economy 

and swelling population. 60 As a result, Florida rate payers are paying much more to transport gas 

using Sabal Trail than they did to use the perfectly adequate existing pipelines. The parent 

companies that own a portion of the pipeline have forced the customers of their captive utilities 

to pay billions of dollars unnecessarily over the next twenty-five years that is not currently 

needed and may never be needed given the strong growth of renewables in the region. 

Based on published rates, Florida Power & Light ratepayers could be obligated to pay up 

to $9 billion over the next twenty-five years for the firm transportation agreement with Sabal 

Trail. Duke Energy Florida’s ratepayers could pay up to $6 billion over the same term. The full 

amount of these contracts would be due whether or not all of the capacity is used. Numerous 

                                                      
58 Natl. Fuel Gas Supply Corp. v. FERC, 468 F.3d 831, 832 (D.C. Cir. 2006) (citing Associated Gas Distribs. v. 
FERC, 824 F.2d 981, 995 (D.C. Cir. 1987)) (“The [NGA’s] fundamental purpose is to protect natural gas consumers 
from the monopoly power of natural gas pipelines.”). 
59 Sabal Trail Adding Pipeline Capacity but Not Demand, Andrew Bradford, BTU Analytics (Jun. 20, 2017) 
https://btuanalytics.com/sabal-trail-pipeline-capacity/. 
60 Id. 
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pipeline projects have been proposed to FERC that involve self-dealing contracts with affiliates 

of the pipeline owners. In many cases, billions of dollars of unnecessary costs are foisted upon 

the customers of the affiliates of the pipeline owners. In this way, the risks and costs of the 

pipeline are subsidized by the customers of the affiliates of the pipeline developers. NEXUS is 

intending to use the same scheme.  The only end-user contract, besides the suspect DTE 

agreements, is the Columbia Gas contract, representing just 3% of NEXUS capacity. All other 

Shippers are marketing companies in search of customers. FERC must begin to evaluate the true 

market need for a project and its economic effect on ultimate consumers. Relying solely on 

precedent agreements, especially self-dealing agreements, does not allow an accurate 

determination of whether a pipeline is needed. 

Indeed, Former FERC Commissioner Norman Bay recently explained that FERC’s policy 

for evaluating need in certificate proceedings is outdated and lacking. According to Mr. Bay, 

while the policy “lists a litany of factors for the Commission to consider in evaluating need . . . in 

practice, the Commission has largely relied on the extent to which potential shippers have signed 

precedent agreements for capacity on the proposed pipeline.”61 By fixating on precedent 

agreements, Commissioner Bay says FERC: 

[M]ay not take into account a variety of other considerations, including, among 
others: whether the capacity is needed to ensure deliverability to new or existing 
natural gas-fired generators, whether there is a significant reliability or resiliency 
benefit; whether the additional capacity promotes competitive markets; whether 
the precedent agreements are largely signed by affiliates; or whether there is any 
concern that anticipated markets may fail to materialize.62 
 

                                                      
61 National Fuel Gas Supply Corp., 158 FERC ¶ 61,145 at 3 (Feb. 3, 2017) (Bay, Commissioner, Separate 
Statement). 
62 Id. 
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Mr. Bay further warned FERC against aiding industry “boom-and-bust cycles” and overbuilding 

pipelines, which could leave ratepayers subject to increased costs.63  

Discounting the affiliates’ precedent agreements, only 43% of NEXUS pipeline capacity 

is subscribed.64 Even this admittedly paltry demonstration of demand may overstate the true 

demand of NEXUS’ receiving markets. 

A large portion of the gas to be shipped on the NEXUS pipeline is destined for the Dawn 

Hub in Ontario, Canada. Two Canadian entities have entered precedent agreements for 260,000 

Dth/d collectively.65 Yet, there is every indication in the record before FERC that demand is 

softening generally in Ontario, and specifically for gas through the route proposed by NEXUS.  

The Ontario Provincial Government’s Long-Term Energy Plan explained that energy 

demand in Ontario has declined in recent years because of reductions by residential, industrial, 

and business users.66 The Provincial Government ascribed the observed reduction to increases in 

energy efficiency, fostered in part by Ontario’s updated Building Code, which requires the 

construction of more energy efficient homes, offices, and industrial facilities.67 The Province’s 

shift away from heavy industry and toward an economy based on an advanced technology sector 

has also reduced demand for electricity.68 As a result, Ontario predicts demand for electricity to 

remain flat for the next decade.69 

To ensure a continued supply of low cost energy, Ontario has implemented a 

conservation first strategy that seeks to meet the modest growth in demand predicted by 
                                                      
63 Id. 
64 See Order ¶ 9. 
65 Id. 
66 Sierra Club Comments 10, Nov. 17, 2016; ONTARIO MINISTRY OF ENERGY, ACHIEVING BALANCE: ONTARIO’S 
LONG-TERM ENERGY PLAN 11 (2013), http://www.energy.gov.on.ca/en/files/2014/10/LTEP_2013_English_WE.pdf. 
[hereinafter “Long-Term Energy Plan”]. 
67 Id. 
68 Id. 
69 Sierra Club Comments 10, Nov. 17, 2016; Id. 
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prioritizing energy efficiency and conservation over investments in new generation or 

transmission.70 Ontario expects that it will be able to meet all of the growth in electricity demand 

by 2032 through conservation efforts, and through those efforts estimates that it will reduce 

forecasted demand by 16%.71 While Ontario will continue to generate electricity through gas-

fired power plants, the share of electricity generated through such means will remain flat at 

10%.72  

As energy demand in Ontario is expected to remain flat, exports of natural gas to Ontario 

through Michigan have fallen dramatically, with some of the demand shifting to exports from 

northern New York.73 Gas exports through Detroit have fallen 32.9% from their peak in 2014, 

79.8% from their peak in 2012 through Marrysville, Michigan, and 47% from their peak in 2011 

through St. Clair, Michigan.74   

The clearing price of gas on the Dawn Hub in Ontario tells a similar story of soft demand. 

After enjoying a significant premium over the Henry Hub in 2014, the Dawn Hub premium 

evaporated by 2016, commanding only an additional $0.08 per million British thermal units 

(“MMBtu”)—down from its peak of $1.81 per MMBtu over the Henry Hub price in 2014.75 

Thus far in 2017, the Dawn price has stretched its premium to only $0.13 per MMBtu over the 

Henry Hub price.76 Even compared to the MichCon Hub, Dawn held just a $0.09 per MMBtu 

                                                      
70 Long-Term Energy Plan 4. 
71 Id. 
72 Id. 24. 
73 Gas exports through Niagara Falls, New York and Grand Island, New York have seen marked increases since the 
beginning of the decade, at the same time exports through Michigan have been falling. U.S. ENERGY INFORMATION 
ADMINISTRATION, NATURAL GAS EXPORTS AND RE-EXPORTS BY POINT OF EXIT, https://www.eia.gov/dnav/ng/ng_ 
move_poe2_a_EPG0_ENP_Mmcf_a.htm. 
74 Zaski Comments, May 29, 2017; Id.  
75 Sierra Club Comments 10, Nov. 17, 2016; FERC, MARKET OVERSIGHT: MIDWEST NATURAL GAS MARKET: 
ANNUAL HUB PRICES (Aug. 2017) https://www.ferc.gov/market-oversight/mkt-gas/midwest/ngas-mw-yr-pr.pdf. 
76 Id. 
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premium in 2016, and a $0.15 per MMBtu premium so far for 2017. This is down from a 

premium of $0.38 in 2014.77 

The small spread between the Dawn Hub price and the Henry Hub and MichCon Hub 

prices indicates weak demand for gas through the Dawn Hub and should have given FERC pause 

before it determined that a need exists for the pipeline. A strong indicator of demand for natural 

gas is “basis differential” at different hubs. “Basis differentials provide an incentive for 

prospective pipeline shippers . . . to request that a pipeline company . . . construct new pipeline 

capacity and enter into long-term contracts for firm pipeline transportation service sufficient to 

enable the pipeline operator to proceed with the project.”78 Once the pipeline is constructed, the 

pipeline company can capture the basis differential.79 Here there is little differential to be 

realized, especially compared with the historic premium the Dawn Hub commanded only three 

years ago.80 FERC ignored the data indicating that the Ontario energy market is softening and 

demand is not expected to rebound for decades, if ever.81 Instead, FERC relied solely on 

precedent agreements without explanation for why it believes those agreements are the only 

indicator of market demand given other contrary information in the FERC record.82 

Ontario has also seen a decline in capacity factors of its natural gas-fired power 

generating stations. Ontario’s peaking generating stations have an average capacity factor of 1% 

                                                      
77 Id. 
78 DEP’T OF ENERGY, NATURAL GAS INFRASTRUCTURE IMPLICATIONS OF INCREASED DEMAND FROM THE ELECTRIC 
POWER SECTOR 3 (Feb. 2015), https://energy.gov/sites/prod/files/2015/02/f19/DOE%20Report%20Natural%20Gas 
%20Infrastructure%20V_02-02.pdf; see also Zaski Comments, May 29, 2017; Sierra Club Comments 10, Nov. 17, 
2016. 
79 Id. 
80 See FERC, MARKET OVERSIGHT: MIDWEST NATURAL GAS MARKET: ANNUAL HUB PRICES (Aug. 2017) 
https://www.ferc.gov/market-oversight/mkt-gas/midwest/ngas-mw-yr-pr.pdf. 
81 See Long-Term Energy Plan 4. 
82 Order ¶ 47. 
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where generally a peaking generating station would have a capacity factor of 8% to 10%.83 

Moreover, Ontario’s combined cycle natural gas generating stations have an average capacity 

factor of only 10%. Again, generally combined cycle generating stations have an average 

capacity factor of 65% to 85%. The Ontario Provincial Government explained in its Long-Term 

Energy Plan that the majority of its power generating capacity comes from nuclear and 

hydroelectric and a larger and larger share is coming from renewables. With a heavy reliance on 

“must run” nuclear units, their gas-fired counterparts are relatively underused. The result is that 

ratepayers are heavily penalized because they have to subsidize the underused natural gas-fired 

units. With natural gas units sidelined in Ontario in favor of other generating capacity, there is 

little need for additional natural gas in Ontario.  

In a staff report to the Ontario Energy Board,84 as part of the 2015 Natural Gas Market 

Review, it was noted that “several stakeholders expressed concern that assets added to increase 

capacity to deliver gas to Ontario generally, or to Dawn specifically, could become underutilized 

before the end of their expected service life.” Moreover, the projected reduction in tolls on the 

TransCanada mainline, below the negotiated rate for NEXUS, could limit further subscriptions 

on NEXUS. Industry analysts are concerned that if NEXUS and Rover are both built, the Dawn 

market could become oversupplied.85  

Thus, discounting both the affiliate agreements and the subscriptions placed by Canadian 

entities, capacity on the NEXUS pipeline stands at 32%. Most, if not all, of the remaining 

capacity is slated for delivery to the northern Ohio and Michigan markets. Again, FERC ignored 

                                                      
83 Ontario Planning Outlook, IESO (Mar. 23, 2016) http://www.ieso.ca/Documents/consult/sac/SAC-20160323-
Ontario-Planning-Outlook.pdf. 
84 ONTARIO ENERGY BOARD, STAFF REPORT TO THE BOARD ON THE 2015 NATURAL GAS MARKET REVIEW (Apr. 6, 
2016) https://www.oeb.ca/oeb/_Documents/EB-2015-0237/Staff_Report_to_the_Board_2015_NGMR_20160406 
.pdf. 
85 Dawn Hub Pressure Grows with TransCanada Toll Decreases, Marissa Anderson, BTU Analytics (Oct. 21, 2016) 
https://btuanalytics.com/dawn-hub-transcanada-toll/. 
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indications of weak demand for natural gas and increasing inflow capacity in the Michigan 

market in its Order.  

Much as it is in Ontario, so it is in Michigan. Energy demand has been falling for all rate 

classes in Michigan since 2005.86 In testimony before the MPSC, DTE Gas explained that 

increasing energy efficiency as a result of gas price spikes related to the 2005 hurricane season 

permanently reduced load in Michigan by driving customers to adopt permanent energy 

conservation techniques, like better insulation.87 DTE Gas further explained that increased 

energy efficiency has also been driven by updated building codes, more energy efficient 

appliances, such as electronic energy management systems, and customer awareness, even in 

light of low gas prices.88 DTE Gas’ observations of its market largely track Michigan’s total gas 

consumption since 1998. The state’s total gas consumption in 2015 was 14% below its 1998 

high, and while consumption increased slightly from its low in 2010, by 2015 consumption 

resumed its downward trend.89 DTE Electric similarly expects electricity use to decline for at 

least the next decade in Michigan, projecting a 0.2% annual decline from 2016 to 2026.90 

Even while energy demand is forecasted to decline, gas-fired electricity generation91 will 

confront greater competition from renewables. In 2016, Michigan amended its energy laws. The 

new laws require energy producers to generate at least 15% of their power from renewables by 

                                                      
86 Sierra Club Comments 9, Nov. 17, 2016. 
87 Testimony of George H. Chapel 28, No. U-17999 (MPSC) http://efile.mpsc.state.mi.us/efile/docs/17999/0114 
.pdf. 
88 Id. 28–29. 
89 U.S. ENERGY INFORMATION ADMINISTRATION, NATURAL GAS, MICHIGAN NATURAL GAS TOTAL CONSUMPTION 
(Aug. 31, 2017) https://www.eia.gov/dnav/ng/hist/na1490_smi_2a.htm. 
90 Sierra Club Comments 9, Nov. 17, 2016. 
91 This includes DTE Electric’s planned gas-fired power plant slated to come online in 2022. 
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the end of 2021, up from 10% currently.92 The new laws also created new incentives for power 

generators to save energy through greater use of conservation and energy efficiency.93 

At the same time as demand is diminishing in the markets to be served by NEXUS, 4.8 

Bcf/d of inflow capacity will be added. The surfeit of capacity and fragility of demand in these 

markets is further underscored by shippers redirecting existing gas requirements to other 

pipelines instead of increasing their call for more gas.94 In a conference call with investors DTE 

Energy president and COO Jerry Norcia explained that the NEXUS pipeline is not intended to 

add capacity but rather to displace capacity coming from western Canada on the TransCanada 

mainline through Chicago.95 Chairman and CEO of DTE Energy Gerard Anderson confirmed 

NEXUS’ purpose stating, “We’ve been asked this question many times on what NEXUS and 

Rover had been bringing a lot of incremental volume. The answer is no. It’s displacement. 

[T]hose two don’t bring any incremental.”96 Anderson went on to observe that as Rover and then 

NEXUS began soliciting shippers those same shippers declined to continue purchasing gas 

through the TransCanada mainline.97  

NEXUS affiliates will likewise follow suit. In a rate case before the MPSC, a DTE Gas 

spokesperson described DTE Gas’ shipment strategy once NEXUS comes online. At the moment 

DTE Gas has 50,000 Dth/d of capacity on the Vector Pipeline and 75,000 Dth/d on the ANR 

Pipeline.98 Both agreements are scheduled to expire on October 31, 2017. Beginning November 

                                                      
92 Zaski Comments, Jan. 29, 2017; David Eggert, Legislature Oks Rewrite of Michigan Energy Law, CRAIN’S 
DETROIT BUSINESS (Dec. 16, 2016) http://www.crainsdetroit.com/article/20161215/NEWS01/161219886/legi 
slature-oks-rewrite-of-michigan-energy-law 
93 Id. 
94 Zaski Comments, May 26, 2017. 
95  Id.; DTE Energy (DTE) Q1 2017 Results -  Earnings Call Transcript, SEEKING ALPHA (Apr. 26, 2017) 
https://seekingalpha.com/article/4065656-dte-energy-dte-q1-2017-results-earnings-call-transcript?page=10 
96 Id. 
97 Id. 
98 Zaski Comments, May 26, 2017; Suppl. Test. of Robert G. Lawshe 6, No. U-18152 (MPSC) http://efile.mpsc. 
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1, 2017, DTE Gas will reallocate 75,000 Dth/d of capacity from the Vector and ANR pipelines to 

the NEXUS pipeline.99 DTE Gas has no plans to expand its capacity above what it had been 

receiving on the Vector and ANR pipelines.  

FERC’s blind faith in the ability of precedent agreements to predict the market demand 

for natural gas has obscured its investigation of the public need for this pipeline. A significant 

portion of the capacity on this pipeline appears to have been manufactured by affiliates of the 

owners of NEXUS. These affiliates chose to buy more costly gas through NEXUS and pass those 

higher costs on to their captive ratepayers when there are viable lower cost alternatives to serve 

the needs of current shippers. The lack of need and manufactured demand for NEXUS is further 

underscored by the market trends in NEXUS’ service area that indicate that demand for natural 

gas is declining and may continue to decline for the foreseeable future. Given the unnecessary 

transport capacity NEXUS will bring along with higher costs FERC’s Order cannot be said to be 

in the public benefit. Rather it will result in the taking of private property for the private gain of 

the proponents of the NEXUS pipeline.  

2. FERC Violated NEPA by Failing to Consider Alternatives to the NEXUS 
Pipeline in Light of the Eroding Demand for Gas in the Markets NEXUS Seeks 
to Serve 
 

FERC’s reliance on untested, inaccurate, and incomplete information about the market 

demand for the NEXUS pipeline permeates its Final Environmental Impact Statement (“FEIS”) 

and undermines its NEPA review. Far from harmless, this flaw allows the agency to brush aside 

serious environmental impacts as insignificant and ignore alternatives to the proposed project 

that would cause significantly less damage.100 FERC relies on the untested, inaccurate, and 

incomplete information on market demand for the pipeline to give terse treatment to important 
                                                                                                                                                                           
state.mi.us/efile/docs/18152/0019.pdf. 
99 Id. 
100 FEIS 3-1. 
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alternatives, including the “no action” alternative and the use of available capacity in existing 

pipeline infrastructure. Under NEPA, the alternatives analysis is the “heart of the environmental 

impact statement,”101 and requires that agencies “rigorously explore and objectively evaluate” all 

reasonable alternatives.102 Here, FERC rejected the “no action alternative,” seemingly 

concluding that it must approve the project because the pipeline is necessary to meet growing gas 

demand and to avoid supply constraints.103 Yet nowhere has FERC independently evaluated 

those claims of necessity from NEXUS, or even acknowledged the existence of contrary 

information. 

FERC’s blind acceptance of NEXUS’ claims that its pipeline is needed also allows it to 

dismiss existing infrastructure system alternatives with little or no analysis. Its “no action 

alternative” determination that without the NEXUS pipeline, shippers would be required to place 

shipments with other natural gas suppliers, therefore prompting those suppliers to build a 

pipeline substantially similar to the NEXUS pipeline disregards the flimsy manufactured demand 

for a significant portion of the subscribed capacity of NEXUS.104 FERC’s “no action alternative” 

should account for the decreased demand demonstrated by the evidence in the record. It is highly 

likely that much less than 885,000 Dth/d will be transported through the pipeline if it becomes 

operational. The “no action alternative” should consider the likely outcome that a fraction of the 

capacity subscribed on paper will flow through the pipeline. In that analysis FERC may find that 

existing infrastructure combined with soon to be operational infrastructure could deliver the gas 

that will actually be needed. 

                                                      
101 40 C.F.R. § 1502.14(a). 
102 Id.   
103 FEIS 3-3, 3-4. 
104 Id. 
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DTE Gas’ decision to reallocate its gas use from ANR and Vector pipelines to NEXUS 

without increasing its use, is a stark example of the missing net increase in gas demand.105 DTE 

Energy executives admitted as much.106 The NEXUS pipeline is not creating incremental 

capacity but rather is competing for the same capacity that already exists on other pipelines.107 If 

NEXUS’ primary goal, as stated by DTE Energy executives, is to steal capacity away from other 

pipelines, by definition the subscribed capacity could be transported by existing natural gas 

infrastructure and the “no action alternative” becomes a viable alternative that FERC failed to 

consider in a meaningful way.  

As stated above, the alternatives section “is the heart of the environmental impact 

statement.”108 FERC must “[r]igorously explore and objectively evaluate all reasonable 

alternatives[.]”109 This includes “reasonable alternatives not within the jurisdiction of the lead 

agency.”110 

By relying almost exclusively on NEXUS’ ambitions for the project to frame its 

statement of purpose, FERC impermissibly “restrict[ed] its analysis to just those ‘alternative 

means by which a particular applicant can reach his goals.’”111 For example, FERC says that 

“because the purpose of the Projects is to transport natural gas,” the consideration of alternatives 

that do not transport natural gas “are not considered or evaluated further in this analysis.”112 As a 

result, FERC excluded consideration of meeting any of the Project’s purpose from the generation 

                                                      
105 See Zaski Comments, May 26, 2017. 
106 Zaski Comments, May 26, 2017. 
107 Id. 
108 40 C.F.R. § 1502.14. 
109 Id. 
110 § 1502.14(c). 
111 Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 664, 669 (7th Cir. 1997) (quoting Citizens Against Burlington, 
Inc. v. Busey, 938 F.2d 190, 209 (D.C. Cir. 1991) (Buckley, J., dissenting)) 
112 FEIS 3-4. 
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of electricity from renewable energy sources or the gains realized from increased energy 

efficiency and conservation.  

FERC’s categorical refusal to consider alternative energy and increased energy efficiency 

alternatives is at odds with other recent statements.  For example, in the Constitution Pipeline 

DEIS, FERC considered energy conservation, efficiency, and renewable energy alternatives.113 

While FERC ultimately decided against considering these alternatives in greater detail, it at least 

considered them in some detail.114  That is a distinct contrast to the NEXUS FEIS where 

alternatives that would not transport Marcellus and Utica shale gas were excluded from any 

analysis. FERC’s narrowing of the range of alternatives to just those alternatives that would 

transport natural gas as NEXUS wants means that energy conservation and renewable energy 

alternatives will never be considered, even if they are economically and technologically feasible 

and serve the broader public interest.  

FERC also did not adequately consider system alternatives. FERC briefly considered six 

existing pipeline systems (ANR, Columbia Gas, Dominion, Panhandle Eastern, Rockies Express, 

and Texas Eastern) alone or in combination as a means to transport natural gas from the 

Appalachian Basin to northern Ohio and southeastern Michigan.115 For all the pipelines or any 

combination thereof, FERC determined that none have the capacity to deliver as much gas as 

NEXUS claims is needed by its customers.116 Yet again, however, FERC’s uncritical and 

unthinking acceptance of precedent agreements from affiliate utilities has infected its NEPA 

review. Without conducting an independent examination of market need, FERC cannot 

                                                      
113 See Constitution Pipeline DEIS at 3-3 – 3-12 (Docket CP13-499-000). 
114 Id. 
115 FEIS 3-4–3-5. 
116 Id. 
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determine with any certainty how the quantity of natural gas actually needed in the markets 

NEXUS will serve. 

FERC went on to determine that the existing pipelines do not service the same receipt 

and delivery points and therefore additional facilities would need to be built.117 FERC estimates 

that 300 miles of new pipeline or pipeline loop would need to be constructed to use the existing 

system as NEXUS intends its pipeline to be used.118 There is no support for FERC’s 

determination. In a map included in the FEIS, the Columbia Gas pipeline network comes within 

half a mile from the receipt point of the NEXUS pipeline and has a line that extends to one of 

NEXUS’ northern Ohio delivery points and another line only 4.7 miles from another delivery 

point also in Ohio.119 The Columbia network also interconnects with both the Panhandle Eastern 

Pipeline which transports gas to southeastern Michigan, but more importantly the network 

connects with the ANR pipeline that has its terminus 0.2 miles from the proposed terminus of 

NEXUS.120 Leaving the capacity issue aside, use of the Columbia and ANR network appears to 

both receive and deliver the gas to the very same locations as the NEXUS pipeline and would 

require very little expansion of the existing system. The FEIS contains no explanation for why 

this alternative is not feasible other than a conclusory statement that no alternative it examined 

can transport the amount of gas that the NEXUS pipeline is designed to transport.  

FERC’s analysis of proposed system alternatives is similarly flawed. It considered the 

recently permitted Rover pipeline, the Leach XPress project, and the ANR East pipeline.121 

While the Leach XPress project will not travel anywhere near the delivery points for the NEXUS 

                                                      
117 Id. 
118 Id. 
119 Id. Figure 3.2.1-1. 
120 Id. 
121 FEIS 3-5. 
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pipeline, both the ANR and Rover projects will largely track the route of NEXUS.122 

Nonetheless, FERC determined that none have the capacity required to fulfill the role NEXUS is 

intended to fill and they do not serve the same receipt and delivery points.123 In the case of the 

Rover pipeline all the receipt and delivery points could be served by connections with the 

existing Columbia Gas pipeline network.124 Thus, no, or very little, additional pipeline 

infrastructure would need to be added to the Rover project. The same is true for the ANR East 

pipeline.125 Any connections not made by the ANR East pipeline can be served with 

interconnections to the existing Columbia Gas network.126 Still, FERC fell back on its 

determination that neither of these two pipelines or a combination of them have enough capacity 

to fulfill the designed capacity of the NEXUS pipeline.127 FERC’s determination rests on the 

faulty assumption that affiliate precedent agreements represent true market demand—a  topic 

treated extensively above. FERC thus abdicates its responsibility to independently assess the 

purpose of the project, instead choosing to impermissibly limit itself to consideration of 

alternatives that perfectly track the desires of the applicant. 

 Finally, FERC’s reliance on NEXUS’ claims of necessity misleads the public by framing 

the project as necessary, when, in fact, no agency—not FERC and not the state public utilities 

commission of Michigan—has made that finding. Indeed, FERC explicitly states in the FEIS that 

it did not determine the need for the project as part of the NEPA process.128 In doing so, FERC 

deprives the public of an opportunity to understand and comment on a complete and fair analysis 

                                                      
122 Id. Figure 3.2.2-2 (Leach XPress), Figure 3.2.2-1 (Rover); Figure 3.2.2-3 (ANR East). 
123 Id. 3-7. 
124 Id. Figure 3.2.2-1. 
125 Id. Figure 3.2.2-3. 
126 Id. 
127 Id. 3-7. 
128 Id. at 1-3.  

USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 177 of 295



 26 

of the actual need for the NEXUS pipeline and a robust consideration of its impacts and viable 

alternatives to the project. The public cannot fairly weigh the need for the project against its 

environmental impacts because FERC has only told one side of the story in its  FEIS.  

3. FERC Violated NEPA by Failing to Evaluate the Effects of Greenhouse Gas 
Emissions  
 

Neither the Final Environmental Impact Statement (“FEIS”) nor FERC’s Order 

adequately address the climatological effects of downstream natural gas usage from the NEXUS 

pipeline.129 Downstream natural gas combustion is a reasonably foreseeable result of the NEXUS 

pipeline, and therefore NEPA requires FERC to seriously evaluate the downstream effects or 

provide an explanation for why it cannot. FERC has quantified some of the downstream 

emissions but has failed to seriously evaluate the effect of those emissions on the climate or 

provide an explanation for why it cannot provide a meaningful analysis of those effects.130 

FERC acknowledges that the project may result in the release of as much as 17,900,878 

metric tons of CO2 into the atmosphere per year as a result of combusting 925,000 Dth/d.131 

FERC calculated the net additional capacity that NEXUS would bring to be 925,000 Dth/d and 

assumed that this maximum capacity would be combusted each day for a year.132 FERC noted 

that most pipelines are designed for peak usage and it is unlikely that all 925,000 Dth/d of 

capacity would be used every day.133 FERC declined to evaluate the additional emissions’ effect 

on climate change, stating that “[c]urrently there is no scientifically-accepted methodology to 

correlate specific amounts of GHG emissions to discrete changes in average temperature rise, 

                                                      
129 See FEIS 4-273–4-280; Order ¶¶ 172–73. 
130 See id. 
131 FEIS 4-278. 
132 Id. FERC, however, failed to quantify or even qualitatively assess the additional GHG emissions associated with 
leakage along the pipeline route and with the shale gas drilling operations that are necessary to supply to pipeline. 
Thus, the emissions analyzed by FERC represent only a fraction of the full life-cycle emissions associated with the 
project. 
133 Id. 
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annual precipitation fluctuations, surface water temperature changes, or other physical effects on 

the environment in the Midwest region.”134 In comments to FERC, the Environmental Protection 

Agency (“EPA”) informed FERC of its disagreement with this statement, notifying FERC that 

agencies can compare GHG emissions estimates of different alternatives.135 FERC also 

determined, without any concrete evidence, that the NEXUS project may result in a reduction of 

CO2 emissions because of displacement of coal use or encouragement of lower carbon fuel for 

new growth areas.136  

“An agency conducting a NEPA review must consider not only the direct effects, but also 

the indirect environmental effects, of the project under consideration.”137 An indirect effect is 

one that “[is] caused by the project and [is] later in time or farther removed in distance, but [is] 

still reasonably foreseeable.”138 An effect is “reasonably foreseeable” where it is “sufficiently 

likely to occur that a person of ordinary prudence would take it into account in reaching a 

decision.”139  

The District of Columbia Circuit recently held that combustion of natural gas and the 

attendant emissions are reasonably foreseeable indirect effects to permitting a pipeline intended 

to deliver natural gas to a power plant.140 The court explained that not only could FERC foresee 

the likely emissions from the combustion of the gas carried on the pipeline it permitted, it also 

had legal authority to mitigate those emissions.141 Accordingly, the “EIS . . . needed to include a 

discussion of the significance of this indirect effect . . . as well as the incremental impact of the 
                                                      
134 Id. 4-277. 
135 Order ¶ 135. 
136 FEIS 4-279. 
137 Sierra Club v. FERC, 867 F.3d 1357, 1371 (D.C. Cir. 2017) (citing 40 C.F.R. § 1502.16(b)) (emphasis in 
original) [hereinafter “Sabal Trail”]. 
138 Id. (quoting 40 C.F.R. § 1508.8(b)). 
139 EarthReports, Inc. v. FERC, 828 F.3d 949, 955 (D.C. Cir. 2016). 
140 Sabal Trail, 867 F.3d at 1374. 
141 Id.  

USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 179 of 295



 28 

action when added to other past, present, and reasonably foreseeable future actions.”142 Without 

quantifying and evaluating the effect of the emissions, the court concluded that FERC could not 

engage in informed decision making with respect to the greenhouse-gas effects of the project, 

nor could the public participate in “informed public comment . . . .”143 The court extended its 

reasoning to comparisons between the emissions expected from the project and those assumed to 

be offset by the project in the form of shifts away from dirtier forms of energy production.144 The 

court observed that without quantification of the emissions and offsetting reductions a decision 

maker would have no way of knowing the net result and could therefore not properly weigh the 

beneficial and detrimental effects.145 “In this respect, then, [an] EIS fails to fulfill its primary 

purpose.” 146 

The court finally decided to remand the EIS back to FERC with a directive for it to 

explain whether its determination not to use the Social Cost of Carbon to evaluate the effects of 

greenhouse-gases still holds and why.147 FERC in an earlier case declined to use the Social Cost 

of Carbon for NEPA purposes because it believed the method is contested and not all the harm it 

accounts for is necessarily “significant” as that term is understood in NEPA.148  

In the FEIS and in its Order, FERC calculated what it believed was the greatest possible 

downstream emissions from the NEXUS pipeline, assuming that all the net capacity was 

combusted each day. Unlike in the FEIS, in its Order FERC qualified its calculations by 

declaring that although it had quantified downstream emissions, those emissions were not 

                                                      
142 Id. 
143 Id.  
144 Id. at 1375. 
145 Id.  
146 Id. 
147 Id. 
148 Id. (citing WildEarth Guardians v. Jewell, 739 F.3d 298, 309 (D.C. Cir. 2013)). 
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reasonably foreseeable because the capacity on the NEXUS pipeline delivers gas to the interstate 

pipeline network, not directly to a gas-fired power plant, and therefore FERC cannot predict how 

the gas will be used.149 FERC’s inability to construct a sensible estimation of the destiny of a 

substance sought for flammable properties ignores a fact so obvious that it is nearly anodyne. It 

is reasonably foreseeable, just as it was in Sabal Trail, that the majority of the gas shipped on the 

NEXUS pipeline will be for combustion in either a gas-fired power plant or as a source for heat. 

EPA concurs in its comments on the FEIS.150 The fact that the gas will travel through other 

pipelines to its igneous fate does not remove the ultimate destination from the scope of FERC’s 

NEPA review. Indeed, whether an effect is reasonably foreseeable is not measured by FERC’s 

ability to grasp the obvious. 

Still, after it quantified the downstream emissions of the project, FERC then concluded 

that some of the downstream emissions would be offset through a shift away from coal-generated 

energy and encouragement of use of cleaner burning fuels in new markets.151 FERC supplied no 

data to support its conclusion. “The effects an EIS is required to cover include those resulting 

from actions which may have both beneficial and detrimental effects, even if on balance the 

agency believes that the effect will be beneficial.”152 Without a more detailed evaluation of both 

reductions and projected emissions “it is difficult to see how FERC could engage in informed 

decision making with respect to the greenhouse-gas effects of this project, or how informed 

public comment could be possible.”153 

                                                      
149 Order ¶ 173 fn. 191. 
150 EPA Comments, Jan 17, 2017, 20170118-0011 (“It is reasonably foreseeable that the natural gas transported by 
the Projects would be produced and combusted, and the GHG emissions associated with production and combustion 
can be estimated, as the FEIS demonstrates.”). 
151 FEIS 4-279. 
152 Sabal Trail, 867 F.3d at 1375 (quoting 40 C.F.R. § 1508.8) 
153 Id. at 1374. 
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The arbitrariness of FERC’s myopic fixation on the offsetting emissions reductions and 

concomitant refusal to evaluate the effects of the emissions that are a reasonably foreseeable 

result of the project is made plain by FERC’s finding that there is no way to correlate emissions 

to impacts to the Midwest region. In fact, FERC goes so far as to claim unequivocally that “GHG 

emissions from the proposed Projects . . . would not have any direct impacts on the environment 

in the Projects[’] area.”154 FERC’s claimed inability to evaluate the effects of climate change on 

the region is not a basis to claim that there would be no effect on the environment of the region. 

Assuming arguendo that FERC has no method to evaluate the effects of climate change on the 

region, FERC could make no determination as to the impacts of greenhouse-gases on the region. 

It certainly could not state, without qualification no less, that there would be no direct impact at 

all. 

FERC’s only evaluation of the emissions from NEXUS is a comparison between the total 

yearly emissions from Ohio and Michigan and the total estimated downstream emissions from 

NEXUS per year.155 FERC concluded that the emissions were small compared to the total 

emissions from either state but explained that it included the comparison just as a way to provide 

a reference for the downstream emission expected from NEXUS.156 In comments on FERC’s 

DEIS and FEIS, EPA explained to FERC that its comparison is useless “because climate change 

is the result of large numbers of sources, each of which may be comparatively small, but that 

collectively lead to huge impacts.”157 This type of comparison, EPA went on to observe, 

contributes nothing to the analysis of climate change.158 EPA’s comments put on display FERC’s 

                                                      
154 FEIS 4-277 (emphasis added). 
155 FEIS 4-277. 
156 Id. 
157 EPA Comments, Jan. 17, 2017. 
158 Id. 
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NEPA violation. The D.C. Circuit was at pains to direct FERC to conduct its NEPA review such 

that both policy makers and the public have enough information to make informed decisions 

about the environmental impact of the project.159 A comparison between total yearly emissions 

of a state and the yearly emissions from NEXUS does nothing to help inform decision makers 

and the public about the relative size or effects of the NEXUS’ downstream emissions. 

Accordingly, FERC has failed to abide by NEPA’s requirements to provide a meaningful 

analysis of the climate impacts of the NEXUS project.160 

Moreover, FERC cannot simultaneously claim that the project has emission reduction 

benefits and also claim that the effects of emissions on the region cannot be measured.161 As an 

initial matter, FERC provides no explanation for why it believes there is no way to correlate 

emissions to the effects of climate change.162 The fact of the matter is that there are valid and 

reliable means to measure the effects of climate change. The Sabal Trail Court notably directed 

FERC to explain its position on the use of the Social Cost of Carbon and its reasoning supporting 

its ultimate decision on whether to use it to evaluate the effects of emissions.163 FERC has not 

elaborated in this Order or the FEIS its decision not to apply a methodology to evaluate the 

effects of emission on the regional environment, nor has it explained why it has not done so—

only that no method exists. Regardless of what methodology FERC ultimately uses, it cannot 

ignore the issue by claiming, without support, that there is no way fulfill its duty committed to it 

by NEPA.  

                                                      
159 Sabal Trail, 867 F.3d at 1374–75. 
160 See id.  
161 FEIS 4-279. 
162 Id. 
163 Sabal Trail, 867 F.3d at 1375. 
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As the Sabal Trail Court explained, FERC is no more permitted to rely exclusively on the 

benefits of the project than it is permitted to discount the detriments.164 NEPA requires it to 

provide an explanation of both such that the agency can make informed decisions and the public 

informed comment. Further, if it cannot provide this evaluation, it must explain its inability.165  

The White House Counsel on Environmental Quality (“CEQ”) addresses this very 

situation in its final guidance, explaining that “when an agency determines that quantifying GHG 

emissions would not be warranted because tools, methodologies, or data inputs are not 

reasonably available, the agency should provide a qualitative analysis and its rationale for 

determining that the quantitative analysis is not warranted.”166 Thus, if FERC asserts that it is 

unable to quantify the indirect GHG emissions resulting from its certificate approvals, such as 

from the gas drilling that would be required to supply the gas for NEXUS, it should, at a 

minimum, provide a qualitative analysis of the climate change implications of its decision.167 

Because the construction and operation of new interstate natural gas infrastructure approved by 

FERC results in increased lifecycle GHG emissions to the atmosphere, FERC must evaluate 

these impacts and compare alternatives and mitigation measures to address such emissions.  

4. FERC Should Issue a Stay Prohibiting Applicants from Pursuing Any Action 
that Might be Authorized by the Certificates Issued in this Matter 

 
Sierra Club has raised substantial questions in this Request for Rehearing related to 

whether the certificates have been issued based on improper assumptions about the need for the 

pipeline, whether those assumptions distorted the review of alternatives under NEPA, and 

                                                      
164 Id. at 1374. 
165 Id. 
166 THE WHITE HOUSE COUNCIL ON ENVIRONMENTAL QUALITY, FINAL GUIDANCE FOR FEDERAL DEPARTMENTS AND 
AGENCIES ON CONSIDERATION OF GREENHOUSE GAS EMISSIONS AND THE EFFECTS OF CLIMATE CHANGE IN 
NATIONAL ENVIRONMENTAL POLICY ACT REVIEWS 12–13 (2016) (hereinafter, “CEQ FINAL GUIDANCE”), 
https://www.whitehou 
se.gov/sites/whitehouse.gov/files/documents/nepa_final_ghg_guida nce.pdf.  
167 Id. at 13. 
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whether the required environmental review of the effects of increased downstream GHG 

emissions has taken place under NEPA.  

Sierra Club members and the public at large will suffer irreparable harm if NEXUS is 

allowed to go forward. For example, there is no complete and adequate remedy once trees are cut 

down and wetlands destroyed. It is contrary to the public interest to permit a pipeline based on 

speculation and without a proper review of its environmental impacts to result in the irreversible 

destruction of the environment and the forcible taking of private property. 

Under FERC’s guidance providing for faster action on motions for rehearing, any delay 

in proceeding with construction of the Project should be minimal. In weighing the minimal delay 

against the irreparable harm that will occur to Sierra Club members and the public, the balance 

tips decisively in favor of issuing a stay until FERC finally decides the issues raised in this 

Request. Therefore, FERC should issue a stay prohibiting NEXUS from pursuing any action that 

might be authorized by the Order issued in this matter, including any construction or related 

activities and any condemnation proceedings until FERC issues a final decision on this Request 

for Rehearing. 

Conclusion and Requested Relief 

 For the foregoing reasons, Sierra Club respectfully requests the following relief: 

A. Grant Sierra Club’s Request for Rehearing; 

B. Stay the Order issued in this matter, thus preventing NEXUS from taking any action 
authorized by the Order; 
 

C. Within 30 days of the filing of this Request, rescind the Order issued and the 

underlying Environmental Impact Statement; 

D. Conduct an analysis under the Natural Gas Act that evaluates the true market and 
public need for the project as set forth in this request; 
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E. Conduct a proper assessment of all reasonable alternatives under NEPA as set forth in 
this request; and 

 
F. Conduct a proper assessment of all environmental impacts under NEPA as set forth in 

this request. 
 

Dated: September 21, 2017. 
 

  
 Benjamin A. Luckett 
 Senior Attorney  
 Appalachian Mountain Advocates 
 P.O. Box 507 
 Lewisburg, WV 24901 
 (304) 645-0125 
 bluckett@appalmad.org 
  
 Benjamin Barczewski 
 Staff Attorney 
 Appalachian Mountain Advocates 

415 7th Street NE 
Charlottesville, VA 22902 
(610) 730-6388 
bbarczewski@appalmad.org 
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CERTIFICATE OF SERVICE 

  Pursuant to Rule 2010 of the Commission’s Rules of Practice and Procedure, 18  

C.F.R. § 385.2010, I hereby certify that I have on this 21st day of September, 2017 served the 

foregoing document upon each person designated on the official service list compiled by the 

Secretary in this proceeding.  

       Respectfully submitted, 

       /s/ Benjamin A. Luckett       
       Benjamin A. Luckett 
       Appalachian Mountain Advocates 
       P.O. Box 507 
       Lewisburg, WV 24901 
       (304) 645-0125 
       bluckett@appalmad.org 
        

       Counsel for Sierra Club 
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL ENERGY REGULATORY COMMISSION

In the Matter Of
NEXUS Gas Transmission, LLC

) Docket No. CP16-22
 
) November 17, 2016

) 

MOTION OF INTERVENOR SIERRA CLUB FOR SUMMARY DISPOSITION
ON NATURAL GAS ACT AND NEPA CONTENTIONS

Terry J. Lodge, Esq.
316 N. Michigan St., Suite 520
Toledo, OH 43604-5627
(419) 255-7552
Fax (440) 965-0708
lodgelaw@yahoo.com
Counsel for Sierra Club, Intervenor
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL ENERGY REGULATORY COMMISSION

In the Matter Of
NEXUS Gas Transmission, LLC

) Docket No. CP16-22
 
) November 17, 2016

) 

MOTION OF INTERVENOR SIERRA CLUB FOR SUMMARY
DISPOSITION ON NATURAL GAS ACT AND NEPA CONTENTIONS

Now comes the Sierra Club, Intervenor herein, by and through counsel, and pursuant to

the Rules of Practice and Procedure of the Federal Energy Regulatory Commission (“FERC” or

the “Commission”), 18 C.F.R. §§ 385.212 and 385.217( c), moves for summary disposition on

contentions raised by Intervenor’s Motion to Intervene in the above-captioned proceeding. No

material facts remain in dispute as to the contentions argued herein, and Spectra Energy’s Natural

Gas Act Section 7( c) filing contravenes valid and explicit Commission policy, statute and

regulations.

Respectfully,

November 17, 2016  Terry J. Lodge                            
Terry J. Lodge, Esq.
316 N. Michigan St., Suite 520
Toledo, OH 43604-5627
(419) 255-7552
Fax (440) 965-0708
lodgelaw@yahoo.com
Counsel for Sierra Club

 
MEMORANDUM IN SUPPORT

I.  INTRODUCTION

The rapid increase in shale gas drilling in Ohio has altered the region’s landscape with

new roads, well sites, wastewater disposal pits, pipelines, compressor stations, landfills for the
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voluminous fracking wastes, and other infrastructure. FERC is enabling these detrimental

environmental effects in Ohio and Michigan by approving natural gas industry plans for a

massive build-out of infrastructure, including the NEXUS pipeline project, the REX Zone 3 East-

to-West pipeline and the E.T. Rover dual pipeline, all of which would connect gas supplies in the

Marcellus and Utica shale formations of Ohio, Pennsylvania and West Virginia to market areas,

with much of the gas bound for export overseas. 

FERC’s approval of the NEXUS project will induce and promote a great deal of shale gas

drilling in Ohio and will cause associated detrimental environmental effects on Ohio’s and

Michigan’s forests and wildlife habitat, water, air, and recreation resources. FERC cannot justify

its approval of the mostly-greenfield NEXUS pipeline project because it will cause direct,

indirect and cumulative environmental impacts to public resources. FERC conducts the weighing

of factors to grant a certificate of public convenience and necessity, and the facts here

demonstrate that the public will be poorly served, if at all, by NEXUS.

The proposed NEXUS pipeline would extend approximately 255 miles from southeastern

Ohio, northwesterly across the state, then cross into southeastern Michigan and, arcing north of

Detroit, cross the international boundary into Ontario, Canada. Approximately 50 miles of

NEXUS would run through Michigan, the final 20 miles or so of which would combine with an

existing, shared pipeline, and also with the proposed E.T. Rover pipeline.

NEXUS is designed to deliver 1.5 billion cubic feet of gas per day (Bcf/d). According to

FERC and Michigan Public Service Commission (“MPSC”) filings, NEXUS’ owners plan to

-2-
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transport over half, (51%, .76 Bcf/d) of its 1.5 Bcf/d capacity to Canada.  DTE Energy, the1

principal retail gas and electric utility serving the greater Detroit area, is a 50% shareholder in the

pipeline along with Spectra Energy. DTE will take up to 150,000 Dth/d or 10% of NEXUS-

delivered gas as fuel for its natural gas-fired electricity-generating plants and for distribution of

natural gas to residential, commercial and industrial customers.  2

Construction of the associated pipeline projects would affect a total of 5,250.9 acres of

land, including land for the pipeline facilities, aboveground facilities, contractor yards, staging

areas and access roads. Permanent operations would require about 1,707.4 acres of land,

including land for the new permanent pipeline rights-of-way, aboveground facility sites, and

permanent access roads. The permanent project, in other words, would consume 2.67 square

miles of land. NEXUS Draft Environmental Impact Statement, p. ES-3.  Since at least 2014,

NEXUS has been acquiring supposedly “voluntary” easements and options to purchase land for

the pipeline and related infrastructure from hundreds of landowners. The acquisition of survey

access and right-of-way easements has been ongoing for over a year and continues as of this

writing.  In the July 2016 Draft EIS, the FERC Staff stated:

. At the time the applications were filed with FERC, NEXUS had field-surveyed
about 90 percent of the total NGT Project route (about 230 linear miles) and Texas
Eastern had field surveyed its entire route (about 5 linear miles). Completion of field
surveys is primarily dependent upon acquisition of survey permission from landowners. If
the necessary access cannot be obtained through coordination with landowners and the
proposed Projects are certificated by FERC, the applicants may use the right of eminent
domain granted to them under Section 7(h) of the NGA to obtain a right-of-way.

Draft Environmental Impact Statement, p. 1-3,1
http://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=14299657 (p. 44/483 of .pdf).

Attorney-General’s Reply Brief, MPSC No. U-17920, p. 9,2
https://efile.mpsc.state.mi.us/efile/docs/17920/0116.pdf (p.15/30 of .pdf)-3-
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Therefore, if the Projects are certificated by the Commission, then it is likely that
a portion of the outstanding surveys for the Projects (and associated agency permitting)
would have to be completed after issuance of the Certificate.

 DEIS p. 1-5.  3

The NEXUS pipeline is not needed; it represents redundant transportation capacity.

Added to that, the expected adverse impacts of the project on the exceptional resources of the

Lake Erie Basin are unacceptable. NEXUS will cause the needless destruction of thousands of

acres of farmland, woodland, wetlands and natural features and it will negatively affect hundreds

of landowners. Building this pipeline for an expected usage period of 60 years or more will lock

in excessive natural gas reliance, induce expanded fracking for extraction of natural gas, and

impede the development of renewable energy and energy efficiency. Once completed, NEXUS

will also will leak enormous volumes of greenhouse gases, especially methane, in the course of

routine operations. 

II.  STANDARD FOR GRANTING SUMMARY DISPOSITION

Summary disposition is appropriate where no genuine issue of material fact exists, and

there is no need for a hearing to develop an evidentiary record. See, Pa. Pub. Util. Comm’n v.

FERC, 881 F.2d 1123, 1126 (D.C. Cir. 1989).  In Columbia Gulf Transmission Co., 79 FERC

¶61,351 (1997), the Commission elaborated that:

Although the Commission’s regulations clearly contemplate the use of summary
disposition, the Commission has determined that summary disposition or rejection of an
issue is appropriate only when there are no material facts in dispute and the filing
contravenes valid and explicit Commission policy and regulations. The courts have also
accepted the Commission’s position that for summary disposition to be appropriate two
conditions must be met:  (1) the proponent must have been afforded a reasonable
opportunity to present arguments and factual support (written and oral) and that evidence
must be viewed in its most favorable light, and (2) the Commission must find that a

http://elibrary.ferc.gov/idmws/common/OpenNat.asp?fileID=142996373 -4-
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hearing is unnecessary and would not affect the ultimate disposition of an issue because
there are no material facts in dispute or because the facts presented by the proponent
would have been accepted in reaching the decision.

Id., 79 FERC at ¶ 61,351 at ¶ 62,501 (1997). 

III.  THE PROJECT MUST PROVIDE PRESENT OR FUTURE
PREVALENCE OF PUBLIC BENEFITS OVER ADVERSE EFFECTS

Under the Natural Gas Act, FERC must determine whether NEXUS “is or will be

required by the present or future public convenience and necessity.” 15 U.S.C. § 717f(e).

Applying this standard, “the Commission will approve an application for a certificate only if the

public benefits from the project outweigh any adverse effects.” Certification of New Interstate

Natural Gas Pipeline Facilities, 88 FERC ¶ 61,227 at 28 (1999), clarified, 90 FERC ¶ 61,128

(2000), further clarified, 92 FERC ¶ 61,094 (2000).  Determination of genuine need for a

proposed pipeline is a critical part of this balancing test, and the Commission has charged itself

with considering “all relevant factors reflecting on the need for the project.” Id. at 23. The

Commission must also weigh the adverse impacts of the project: the interests of existing

customers, of competing pipelines, of landowners and surrounding communities. Id.  

“Once a certificate application is filed, the threshold question applicable to existing

pipelines is whether the project can proceed without subsidies from their existing customers.”

FERC Statement of Policy, 88 FERC ¶ 61,227 at p. 18 (September 15, 1999).  Further, the 

Commission 

. . . balances the public benefits against the potential adverse consequences. The
Commission’s goal is to give appropriate consideration to the enhancement of
competitive transportation alternatives, the possibility of overbuilding, subsidization by
existing customers, the applicant’s responsibility for unsubscribed capacity, the avoidance
of unnecessary disruptions of the environment, and the unneeded exercise of eminent
domain in evaluating new pipeline construction.

-5-
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Natural Gas Pipeline Company of America LLC, Docket No. CP15-505-000, Order on

Certificate at 3 (March 17, 2016); see also NEXUS DEIS 1-3.

As detailed infra, nearly every one of these criteria for the granting of a certificate cannot

be met by the NEXUS pipeline proposal, and the application should be rejected.

IV. CONTENTIONS FOR WHICH SUMMARY DISPOSITION IS  SOUGHT

 In determining whether or not to issue a certificate of public convenience and necessity,

the Commission engages in a certain degree of economic and social analysis under the

Natural Gas Act, 15 U.S.C. § 717f et seq., and considers the environmental aspects of a pipeline

project in the evaluation conducted pursuant to the National Environmental Policy Act of 1969,

as amended (“NEPA”), 42 U.S.C. § 4321 et seq., and its implementing regulations, adopted by

the Council on Environmental Quality (“CEQ”) and applicable to all federal agencies.  The

Federal Energy Regulatory Commission evaluates whether a project “can be constructed and

operated in an environmentally acceptable manner,” and it has discretion to reject a proposed

project on these grounds.  Millennium Pipeline Co., L.L.C., 141 FERC ¶ 61,198 at 27 (Dec. 7,

2012).  FERC must balance “public convenience and necessity” against potential adverse impacts

including environmental impacts.

A. Summary of Argument 

Many adverse concerns appear in the NEXUS DEIS. The FERC Staff has given undue

consideration to NEXUS’s “enhancement of competitive transportation alternatives.” Construct-

ion of NEXUS will contribute to a distinct problem of overbuilt pipeline infrastructure. Market

demand for NEXUS gas is suspect. DTE Energy, 50% owner of NEXUS, actively seeks a 20-

year subsidy of the operation of the NEXUS pipeline by existing end-user customers of its retail

-6-
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gas and electricity subsidiaries (the latter involving increased rates from overvalued gas used in

electrical generation). DTE seeks a bailout even before the pipeline is built. 

NEXUS’s subsidized, unnecessary pipeline capacity reflects a significant anticompetitive

posture. In pending Michigan Public Service Commission proceedings,  the Michigan4

Environmental Council, Sierra Club,  ANR Pipeline Company,  and the Attorney General of5 6

Michigan  have presented largely unrebutted evidence that existing gas pipeline infrastructure7

can satisfy Michigan utilities’ demand for natural gas in more cost-effective ways than NEXUS.

NEXUS will distort the market for the natural gas by shifting demand to more-costly NEXUS

gas and away from more-efficient suppliers.  

The suspect need for NEXUS should dissuade FERC from granting eminent domain

power to NEXUS. FERC’s own policy, the 1999 Certification of New Interstate Natural Gas

Pipeline Facilities, 88 FERC ¶ 61,227 and subsequent Clarifications, enable eminent domain

abuse well ahead of the Commission’s decision to grant a certificate of public convenience and

necessity. Official FERC practice and policy signal pipeline companies that they may use the

threat of future eminent domain power to “bully” landowners into selling right-of-way

easements. The Commission’s insistence on minimizing actual eminent domain invocation

In re: Application of DTE Electric Company, Michigan Public Servs. Comm’n, Case No. U-4
17920 (opened Sept. 30, 2015). 

See Initial Brief of the Michigan Environmental Council and the Sierra Club, In re: Application5
of DTE Electric Company, Michigan Public Servs. Comm’n, Case No. U-17920 at 31-50. 

See Initial Brief of ANR Pipeline Company, In re: Application of DTE Electric Company,6
Michigan Public Servs. Comm’n, Case No. U-17920 at 5-24.

See Attorney General’s Initial Brief, In re: Application of DTE Electric Company, Michigan7
Public Servs. Comm’n No. U-17920 at 13-23. -7-
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requires pipelines to have the threat handy. Pressurized right-of-way acquisition then undermines

the veracity of the NEPA environmental analysis of NEXUS and pre-commits the route to

NEXUS’ preferred alternative.

The discussion of “alternatives” to NEXUS must not be limited to different pipeline

configurations across the landscape, but must also contain analysis of alternate means of

addressing the claimed need for the energy, as by conservation and renewable energy forms.

The seriously incomplete state of the Draft Environmental Impact Statement during the

public comment period undermined the value of public comment participation and must be

remedied via a Supplemental DEIS with an additional comment period. Finally, a Programmatic

Environmental Impact Statement (“PEIS”)  covering not just NEXUS, but other contemporary

pipeline plans, and providing a systemic overview, is obligatory. 

B.  The FERC Staff’s Assertions of ‘Need’ for Natural
Gas Do Not Justify the NEXUS Pipeline

FERC’s Staff maintains that “the need for the Projects originates from an increase in

demand for natural gas in the region for electric generation, home heating, and industrial use,

coupled with a decrease of imports of natural gas to the region by traditional supply sources,

mainly western Canada and the Gulf Coast. The Projects would meet this need by importing

natural gas to the region from newly available sources, mainly the Appalachian Basin.” NEXUS

DEIS at pp. ES-2, 1-3. 

This conclusion is not factually supported.  Any claimed increase in demand can be

addressed from other sources without the intrusion of a new pipeline.  DTE Energy is a 50%

shareholder in the NEXUS pipeline.  Demand for electricity and natural gas in Michigan and the

DTE service territory has declined and is predicted to continue to decline in the future. From-8-
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2000 to 2015, industrial gas usage actually declined the most (26%).   Electric generation8

accounted for only 21% of all gas consumed in Michigan in 2015. In recent Michigan Public

Service Commission rate cases, DTE Electric has predicted a decline in its electric sales at a .2%

annual rate,  with industrial demand falling by a larger .4% annual rate.  DTE does not presently9 10

plan to build a new gas-fired electricity generating  plant until at least 2022.   Moreover, DTE11

Gas forecasts declining natural gas sales for all rate classes, including residential, due to energy

efficiency.  12

 While demand for natural gas has increased in Ohio, all but one of the new Ohio gas-fired 

electricity generating plants are planned for construction along the Ohio River, far from the reach

of the Nexus pipeline. The only power plant near the planned NEXUS route has established long-

term supply arrangements with another pipeline. NEXUS has no firm sales commitments in

Ohio. Of the 13 gratuitous “tee taps” NEXUS announced it would install along the route, the

FERC Staff has stated that  “we consider the 6 definitive receipt and delivery points on the NGT

Project to be essential to the Project’s objective, whereas we do not consider the 13 tee-tap sites

to be essential.” DEIS p. 1-4. 

“Michigan Natural Gas Summary,” http://www.eia.gov/dnav/ng/ng_sum_lsum_dcu_SMI_a.htm8
“Qualifications and Direct Testimony of Don M. Stanczak,” Re Application of DTE Electric9

Company, Michigan Public Service Comm’n, Case No. U-18014,
http://efile.mpsc.state.mi.us/efile/docs/18014/0002.pdf (p. 34/677 of .pdf) 

Id. at p. 44/ 677 of pdf.10
http://newsroom.dteenergy.com/2016-09-29-DTE-Energy-to-build-new-electric-generation-cap11

acity

DTE Gas Company, Direct Testimony of George H. Chapel, Re application of DTE Gas12
Company, Michigan Public Service Commission Case No. U-17999,
http://efile.mpsc.state.mi.us/efile/docs/17999/0114.pdf  (pp. 547-552 of .pdf) -9-
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The incentives to build NEXUS to transport gas into Ontario are disappearing. The Dawn

Hub price premium to be paid for gas delivered to Canada has been revoked.   Ontario has an13

alternative source of Marcellus gas through New York pipelines.  Demand for gas in Ontario is14

expected to rise very slowly with substantial production of electricity coming from hydro and

growing renewable energy share.15

Added to this, there is already a pipeline capacity glut in Michigan and Ohio. The U.S.

Department of Energy (DOE) reported in 2015 that only 54%  of current U.S. pipeline capacity is

being used and that better utilization could reduce the need for new pipelines.  With the largest16

gas storage capability in the U.S., Michigan does not need pipeline capacity beyond existing lines

to accomplish proposed conversions of some coal plants to natural gas. Marcellus and Utica gas

is already flowing to this region through existing pipelines and new pipeline reversals. There is

no shortage of gas in the region, as evidenced by record high natural gas storage levels and

relatively low prices.

Top management at Energy Transfer (Rover) and key energy analysts are questioning the

“”FERC Market Oversight,”http://www.ferc.gov/market-oversight/mkt-gas/mid13
west/ngas-mw-yr-pr.pdf

Written Comments of TransCanada PipeLines, Limited, to Ontario Power Board, February 8,14
2016, http://www.rds.ontarioenergyboard.ca/webdrawer/webdrawer.dll/webdrawer/rec/51
6178/view/  (p. 11/14 of .pdf)

“Achieving Balance: Ontario’s Long-Term Energy Plan,” Ontario Ministry of Energy,15
http://www.energy.gov.on.ca/en/files/2014/10/LTEP_2013_English_WEB.pdf (pp. 11 and 24/92 of
.pdf)

“Natural Gas Infrastructure Implications of Increased Demand from the Electric Power16
Sector,” U.S. Department of Energy (February 2015) (p. 26/42 of .pdf),
http://energy.gov/sites/prod/files/2015/02/f19/DOE%20Report%20Natural%20Gas%20Infrastruc
ture%20V_02-02.pdf -10-
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need for both the E.T. Rover and NEXUS pipelines because they essentially are duplicates and

there appears to be less demand for gas in the region than originally anticipated. Pipeline

infrastructure increasingly appears to be overbuilt.   Many natural gas pipelines already flowed17

into Michigan, and inflow capacity has actually increased 15% from 2000 to 2015, to 10 Bcfd.  18

During the same time, natural gas usage in Michigan declined 9% and gas sales have plateaued in

Ontario and Quebec.   If both Nexus (1.5 Bcfd) and Rover (1.3 Bcfd) are built in Michigan, this19

would increase Michigan inflow capacity by 2.8 Bcfd while gas demand is dropping.  Significant

underutilized pipeline capacity will likely result. Pipeline overbuild has a major environmental

impact because it unnecessarily damages or destroys thousands of acres of the environment and

property. NEXUS would directly add to the overbuilding problem. Overbuilding is evidence of a

lack of public need; if there is a lack of public need, then a federal grant of eminent domain

authority to the pipeline company would be inappropriate.

Additionally, the financial stability of the project, which relates to “need,” is coming

under increasing question. DTE is attempting to subsidize a considerable share of NEXUS costs

by charging its captive customers.   DTE Electric has entered into a Precedent Agreement with20

“FERC deference to pipeline operators seen contributing to overbuild” (March 24, 2016),17
https://www.snl.com/InteractiveX/article.aspx?cdid=A-35872577-11048&Printable=1

https://www.eia.gov/naturalgas/pipelines/EIA-StatetoStateCapacity.xls18
http://www.eia.gov/dnav/ng/hist/na1490_smi_2a.htm and 19

http://www5.statcan.gc.ca/cansim/pick-choisir?lang=eng&p2=33&id=1290002 

Namely, (1) In re DTE GAS COMPANY for authority to increase its rates, amend its rate20
schedules and rules governing the distribution and supply of natural gas, and for miscellaneous
accounting authority, Case No. U-17999, Michigan Public Service Commission. 
http://efile.mpsc.state.mi.us/efile/viewcase.php?casenum=17999&submit.x=0&submit.y=0

(2)  In re DTE ELECTRIC COMPANY for Authority to Implement a Power Supply Cost Recovery
Plan in its Rate Schedules for 2016 Metered Jurisdictional Sales of Electricity, Case No. 17920,-11-
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NEXUS which provides for 30,000 Dth/d of firm natural gas transportation service for twenty

years beginning November 2017, and an optional, additional 45,000 Dth/d for fifteen years, to

begin on the later of May 1, 2020, or when DTE Electric places new facilities in service.  The21

reservation rate is expected to be $0.695/Dth,3 for a total  potential reservation cost of over $320

million; there would also be fuel charges.  The Precedent Agreement commits DTE Electric to22

contract for this service subject to satisfaction of various conditions precedent, including

“Customer’s receipt of a final, non-appealable order or approval of the MPSC by June 1, 2016,

that approves… Customer’s utilization of the Project and recovery of all Customer Costs… and

expenses related to the Project from its customers in rates…”23

The Michigan Attorney General maintains in DTE gas and electric rate cases pending

before the Michigan Public Service Commission (MPSC) that the NEXUS agreement is an

affiliate transaction between DTE Electric and the unregulated DTE Pipeline Company, the 50%

owner of NEXUS. As such, granting DTE subsidies to defray the expenses of DTE Pipeline

Company will result in its improper subsidization by DTE ratepayers in violation of the MPSC

Code of Conduct.      24

Michigan Public Service Commission.
http://efile.mpsc.state.mi.us/efile/viewcase.php?casenum=17920&submit.x=0&submit.y=0

Direct Testimony of James F. Wilson on Behalf of Michigan Environmental Council and the21
Sierra Club, p. 5,  http://efile.mpsc.state.mi.us/efile/docs/17920/0065.pdf, In re DTE ELECTRIC
COMPANY for Authority to Implement a Power Supply Cost Recovery Plan in its Rate Schedules for
2016 Metered Jurisdictional Sales of Electricity, Case No. 17920, Michigan Public Service Commission.

Id.22
Id.23
“In addition, even though NEXUS is partially owned by one of DTE Electric’s unregulated24

affiliates, the Company offered no evidence to show its projected expenses related to the transaction do-12-

USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 208 of 295



The Michigan Attorney General also claims that NEXUS did not adequately consider

alternative pipelines as a source of supply.   Also, the AG finds the DTE analysis “shows very25

clearly that the additional NEXUS pipeline capacity costs exceed any potential benefits from

lower gas prices through the year 2024. Any significant savings, if they materialize, would not

start until 2030.”  According to the Attorney General, “There is a strong likelihood, as currently26

structured and proposed, that the NEXUS agreement will result in the improper subsidization of

DTE Pipeline Company by DTE Electric’s ratepayers, who will be bearing the burden of a net

loss for the vast majority of the NEXUS contract.”  27

DTE admits that it purchased an additional share of NEXUS in 2015 “in order to ensure

that the project has sufficient customer commitments to justify proceeding with construction.”28

This additional take will likely reduce or eliminate DTE’s purchase of gas from competitive and

existing pipelines such as ANR.  And the new pipeline will lock DTE ratepayers into 20-year

NEXUS contracts at the expense of other supply and energy alternatives.  

It appears unlikely that NEXUS will be able to fully fund itself with such a low capacity

not exceed an amount equal to the lower of a reasonable market price or the affiliate’s actual
expenses—which is a requirement imposed upon recovery of expenses incurred for goods or services
provided to a Michigan utility by an affiliate under the Commission’s Code of Conduct and the Affiliate
Transaction Guidelines approved in Case No. U-13470 under MCL 460.10a(4).”  Attorney-General’s
Reply Brief, MPSC No. U-17920, p. 9, https://efile.mpsc.state.mi.us/efile/docs/17920/0116.pdf 

Id. at 11.25
Id. at 18.26
Id. at 21.27
Exhibit MEC-16, Response to MECSC/DE 1.2, Attachment 1.2b: DTE Energy, DTE Electric –28

Corporate Fuel Supply, DTEEC NEXUS Pipeline Analysis, August 10, 2015, slide 20). 
https://efile.mpsc.state.mi. us/efile/docs/17920/0065.pdf -13-
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factor. NEXUS’ capacity is only 56% contracted, with a large share of this being DTE (i.e.,

internal) contracts. DTE Electric will not be able to use all of its NEXUS capacity until at least

2022, when it may bring gas-fired turbines online to generate electricity. Also, some shippers,

including NEXUS’s largest shipper, Chesapeake, have renegotiated with other pipeline

companies for lower volumes and fees.  29

C.  DTE Is Using Monopoly Power To Subsidize Its Partnership Share in NEXUS 

1.  Summary of Argument

DTE Energy, as a one-half owner of NEXUS, seeks in pending cases at the Michigan

Public Service Commission (“MPSC”) to have 20-year rate guarantees paid through its electric

generating and retail gas subsidiaries for gas which would be purchased from the NEXUS

pipeline. DTE is using its captive retail gas and electric ratepayers to subsidize its pipeline plan

even as the company strenuously opposes consideration of alternative means of supply from

existing pipeline systems to address DTE’s retail gas needs. 

Nancy Shiffler, a Sierra Club member represented by the Club, is a Michigan resident and

a residential electric and gas customer of DTE Energy who opposes the attempts by DTE to raise 

residential consumer and ratepayer of DTE gas and electric service rates to cover the expenses of

the NEXUS pipeline project.

The bailout arrangement may violate FERC’s policy as expressed in Certification of New

Interstate Natural Gas Pipeline Facilities, 88 FERC ¶ 61,227 (September 15, 1999), which

allows FERC to invoke principles against unfair competition. If the subsidies are granted by the

“CORRECTED-Chesapeake Energy woes cast shadow on U.S. pipeline companies,” Reuters29
(Feb.9, 2016), http://www.reuters.com/article/chesapeake-restructuring-pipelines-idUSL2N15N236-14-
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MPSC they would compel denial of the requested certificate.  The Sierra Club urges that it would

be improper to grant a certificate for NEXUS unless the subsidy arrangement is canceled.

2.  FERC Policy Contemplates Fair Competition for Existing Pipelines
And Their Captive Customers

The Certification, 88 FERC ¶ 61,227, obliges FERC to consider the interests of existing

pipelines that already serve the market and their captive customers:

Pipelines that already serve the market into which the new capacity would be built
are affected by the potential loss of market share and the possibility that they may be left
with unsubscribed capacity investment. The Commission need not protect pipeline
competitors from the effects of competition, but it does have an obligation to ensure fair
competition. Recognizing the impact of a new project on existing pipelines serving the
market is not synonymous with protecting incumbent pipelines from the risk of loss of
market share to a new entrant, but rather, is a recognition that the impact on the
incumbent pipeline is an interest to be taken into account in deciding whether to
certificate a new project. The interests of the existing pipeline's captive customers are
slightly different from the interests of the pipeline. The interests of the captive customers
of the existing pipelines are affected because, under the Commission’s current rate model,
they can be asked to pay for the unsubscribed capacity in their rates. 

(Emphasis added).  Id. at 24.  “Under this policy, the threshold requirement for pipelines

proposing new projects is that the pipeline must be prepared to financially support the project

without relying on subsidization from its existing customers.” National Fuel Gas Supply Corp., 

102011 FERC, CP11-128-000, 137 FERC ¶ 61,054 at ¶ 22. That does not appear to be the

situation with DTE Energy. 

FERC must determine whether the applicant has made efforts to eliminate or minimize

any adverse effects the project might have on the applicant’s existing customers, existing

pipelines in the market and their captive customers, or landowners and communities affected by

the route of the new pipeline. Id. If residual adverse effects on these interest groups are identified

after efforts have been made to minimize them, the Commission will evaluate the project by

-15-
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balancing the evidence of public benefits to be achieved against the residual adverse effects,

which is essentially an economic test. Id. Only when the benefits outweigh the adverse effects on

economic interests will the Commission then proceed to complete the environmental analysis

where other interests are considered. Id.

The NEXUS project will impose significant competitive harms by shifting demand away

from more cost-effective suppliers of natural gas, while forcing utility ratepayers to subsidize the

project’s inefficient costs. These competitive harms are significant and provide a reason for

FERC to reject NEXUS’s application. Instead, Michigan utilities should purchase gas—and other

inputs to the generation of electricity—from more-efficient available suppliers. 

3. The Project’s Primary Utility Customers Are
Highly Integrated with the Project’s Owners

As noted, NEXUS is co-owned by DTE Energy Co. and Spectra Energy Corp, which hold 

50% and 38.3% shares in the project, respectively.  DTE Gas and DTE Electric are public30

utilities and wholly owned subsidiaries of DTE Energy.  Gas and Electric have each entered into31

Precedent Agreements to buy gas transmitted over the NEXUS pipeline.  According to internal32

documents generated by DTE Electric, Electric agreed to purchase NEXUS gas “in order to

ensure that the project has sufficient customer commitment to justify proceeding with

DTE Energy Co., Form 10-Q (June 30, 2016) at 50; Spectra Energy Corp., Form 10-Q at 1630
(June 30, 2016). 

DTE Energy Co., Form 10-Q (June 30, 2016) at 1 & 17. 31
3 Testimony of Matthew T. Paul, In re DTE Electric Co., Michigan Public Servs. Comm’n32

Case No. U-17920 [hereinafter, “Paul Testimony”] at 397:12-398:4.  -16-
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construction.”  33

4. NEXUS is Not the Most Cost-Effective Source of Natural Gas
Supply Available to DTE Gas and Electric

Even before DTE Electric committed to buying gas from NEXUS, both DTE Electric and 

DTE Gas had concluded that NEXUS was not the most cost-effective means of obtaining gas

available to both companies. DTE Gas completed an analysis of the pipeline’s costs compared to

alternative sources of supply in July 2014 (the “DTE Gas Analysis”).  The DTE Gas Analysis34

concluded that, for all but one year, transporting natural gas through NEXUS would be costlier

than transporting it through an alternative route to the same service area from a receipt point near

Kensington, Ohio, to a delivery point, located northeast of Detroit (the “Kensington-MichCon

Route”).  35

DTE Electric conducted its own analysis in August 2015 that reached the same

conclusion — natural gas could be transported at less expense than NEXUS along the

Kensington-MichCon Route (the “August Analysis”).  According to the August Analysis, using36

NEXUS instead of this alternative route would cost $54 million.37

Michigan Environmental.Council (MEC) Exhibit No. MEC-16 at 21, In re DTE Electric Co.,33
Michigan Public Servs. Comm’n Case No. U-17920. 

2 Testimony of Michael D. Sloan, In re DTE Electric Co., Michigan Public Servs. Comm’n34
No. U-17920 [hereinafter, “Sloan Testimony”] at 211:13, 218:22; MEC Exhibit No. MEC-16 at 26, In re
DTE Electric Co., Michigan Public Servs. Comm’n Case No. U-17920.

2 Sloan Testimony at 211:13, 218:22; MEC Exhibit No. MEC-16 at 26, In re DTE Electric Co.,35
Michigan Public Servs. Comm’n Case No. U-17920.

MEC Exhibit No. MEC-16 at 27, In re DTE Electric Co., Michigan Public Servs. Comm’n36
Case No. U-17920.

Id.37 -17-
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Contrary to both previous studies, a third analysis conducted by DTE Electric in

November 2015 concluded—for the first time—that NEXUS involved net cost savings over its

entire period of operation in comparison to the Kensington-MichCon Route (the “November

Analysis”).  Tellingly, the November Analysis was conducted seventeen months after Electric38

had entered into its Precedent Agreement with NEXUS in July 2014.  In proceedings before the

Michigan Public Services Commission, however, the Michigan Environmental Council and the

Sierra Club  demonstrated that the November Analysis’s first-time finding of cost efficiency39

rested on extremely unrealistic assumptions, including that no new pipeline infrastructure in

Michigan would be built after 2028, even under a DTE model assuming that demand increases.  40

In addition to the Kensington-MichCon alternative, three additional, pre-existing pipeline

routes held open seasons  shortly before or at the same time that the DTE utilities agreed to buy41

gas from NEXUS. All three pipelines could have supplied the same amount of gas more cheaply

than NEXUS. Indeed, the Attorney General of Michigan urged the Michigan PSC to deny

Electric’s request to buy gas from NEXUS because Electric had not adequately investigated these

less-costly alternative sources of supply.    42

2 Sloan Testimony at 143:24.  38
Initial Brief of the Michigan Environmental Council and the Sierra Club, In re: Application of39

DTE Electric Company, Michigan Public Servs. Comm’n No. U-17920 at 31-46.

Id. at 32 (explaining that the November Analysis “projects all such capacity expansions to end40
in 2028, which then causes the increase in basis spread, which in turn makes the contract economic”).

An “open season” is when a pipeline solicits bids from potential purchasers. See 4 Testimony41
of Lee Bennett, In re: Application of DTE Electric Company, Michigan Public Servs. Comm’n Case No.
U-17920 [hereinafter, “Bennett Testimony”] at 642:20-643:6. 

See Attorney General’s Initial Brief, In re: Application of DTE Electric Company, Michigan42
Public Servs. Comm’n Case No. U-17920 at 1. -18-
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First, the Lebanon Lateral Reversal Project involved facility modifications to provide

additional capacity on existing routes co-owned by pipeline companies ANR and TetCo. ANR

held open bidding for this additional capacity in September and October 2013, with an in-service

date of March 2014. This pipeline system could have brought Appalachian gas supplies from an

ANR receipt point at Lebanon to the same Willow Grove, Michigan receipt point where NEXUS

will terminate.  The combined rate for that project would have been $0.52/dth-- $0.175/dth less

than the $0.695/dth NEXUS rate agreed to by DTE Electric.43

Second, the Sulphur Springs Project involved facility enhancements to provide 400,000

dth/d of capacity from an ANR interconnection with TETCo at Glen Karn, Ohio, to the

interconnection with ANR’s Southeast line. ANR held open bidding for this capacity in the fall

of 2013, with a November 2015 in-service date. This pipeline also could have delivered

Appalachian gas from the Glen Karn interconnection to Willow Grove, Michigan. The combined

rate would have been $0.50 per dth--$0.195/dth less than the NEXUS rate accepted by DTE

Electric.44

Third, the Utica Marcellus to Market Project was available to provide existing capacity

from Ohio and Indiana that allowed shippers to deliver Utica and Marcellus gas to Michigan.

ANR held open bidding for this capacity in February and March 2014, with a November 2015 in-

service date. If DTE Electric had subscribed for this capacity, it could have brought Appalachian

supplies from any of the pipelines in the Appalachian Basin that connect with ANR, with the

rates based on the $0.20 per dth rate for ANR plus the interconnecting pipeline’s rate if DTE

Bennett Testimony at 658:4-15. 43
Id. at 658:16-659:3. 44 -19-
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chose to subscribe for upstream service. Signing up for the capacity would have provided DTE

Electric with low-cost access not only to Appalachian supplies, but also to supplies from the Gulf

Coast as well as the Fayetteville, Barnett and Haynesville shale gas regions through other

interconnections on that line.45

Finally, NEXUS is costlier than two new pipelines (“ANR East” and “Rover”) that were

under consideration in the 2013-2014 time frame. Both pipelines were proposed to supply gas

from Marcellus wellheads to the same markets served by NEXUS.  Appendix A shows the46

similarity of the proposed ANR East, Rover, and NEXUS pipeline routes. Despite the

overlapping routes and markets served by the three projects, DTE Electric did not submit bids in

ANR East or Rover’s open seasons or attempt to negotiate for capacity on either of the two

proposed routes.  Although DTE Electric claims to have relied upon a comparison of the47

relative costs of the three projects, the studies Electric identifies compared the negotiated rate

offered by NEXUS with the unnegotiated rates posted by NEXUS and Rover.   This48

methodology is skewed in NEXUS’s favor since pipelines typically agree to negotiated rates that

are lower than their posted tariffs.   Before the Michigan PSC, the Michigan Attorney General49

agreed that “without engaging in serious negotiations, it is not possible to determine if those rates

Id. at 659:4-17. 45
Id. at 641:9-642:9. 46
4 Bennett Testimony at 644:1-645:10. 47
Id. at 645:16-18. 48
Id. at 648:23-649:2. 49 -20-
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and terms could have been modified to suit both DTE Gas’ and DTE Electric’s needs for

transportation capacity[.]”50

5. NEXUS’s Primary Customers (Which are Also its Co-Owners) Seek 
To Subsidize the Project’s Inefficient Costs Through Ratepayers

Under competitive conditions, NEXUS’s utility purchasers would satisfy their demand

for natural gas from the least-costly suppliers. There are four pre-existing pipeline routes that

could accommodate the utilities’ demand without building wholly new pipelines, and Rover, in

particular, travels a nearly identical route to NEXUS that could supply gas more cheaply. Unlike

most competitive buyers, however, DTE Gas and Electric are monopolists in their respective

markets for the retail sale of gas and electricity, and they are also the 50% owner of the seller

(NEXUS) of the commodity they are buying (gas) through DTE Energy. Both DTE Gas and

Electric intend to include the costs of NEXUS pipeline construction in the rates they charge

ratepayers.  Thus, DTE Gas and Electric will use their retail monopolies to subsidize DTE51

Energy’s unnecessary and inefficient pipeline capacity. 

6.  Alternatively, DTE’s Ratepayer Bailout Uses Monopoly Leveraging
To Subsidize DTE’s Share of NEXUS

As previously noted, FERC policy at 88 FERC ¶ 61,227, p. 24 obliges FERC to consider

the interests of existing pipelines that already serve the market and their captive customers, but

See Attorney General’s Initial Brief, In re: Application of DTE Electric Company, Michigan50
Public Servs. Comm’n Case No. U-17920 at 14-15.

Electric’s Precedent Agreement with NEXUS anticipates a future NEXUS service agreement51
conditioned on Michigan PSC approval of Electric’s recovery of its costs and expenses related to
NEXUS.  MEC Exhibit No. MEC-12 at 10, In re DTE Electric Co., Michigan Public Servs. Comm’n
Case No. U-17920. -21-
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further, to assess whether NEXUS is financially realistic “without relying on subsidization from

its existing customers.” National Fuel Gas Supply Corp.,  102011 FERC, CP11-128-000, 137

FERC ¶ 61,054 at ¶ 22. It is incumbent upon Spectra Energy and DTE Energy to make efforts to

eliminate or minimize adverse effects from the project on existing customers, existing pipelines

in the market and their captive customers, and/or landowners and communities affected by the

route of the new pipeline. Id. 

DTE Energy’s use of “monopoly leveraging” - the use of its economic power in one

market to gain leverage in a second market, i.e., to finance its 50% ownership share in the

NEXUS pipeline project - imposes fatally adverse effects on economic interests. Monopoly

leveraging is defined as the use of monopoly power in one market to obtain a competitive

advantage in a second market, or to perpetuate the monopoly in the primary market. Section 2 of

the Sherman Antitrust Act, 15 U.S.C. § 2 (2000), states that “[e]very person who shall

monopolize, or attempt to monopolize, or combine, or conspire with any other person or persons,

to monopolize . . .  shall be deemed guilty of a felony.”  The elements of a § 2 monopoly

leveraging claim include: “(1) monopoly power in one market, (2) the use of that power... to gain

a competitive advantage in another distinct market, and (3) injury caused by the challenged

conduct.” Willman v. Heartland Hospital East, 34 F.3d 605, 613 (8th Cir.1994). Monopolistic

leveraging requires a goal of gaining a competitive advantage, and may not be seeking to

monopolize and may not even control a significant percentage of the second market. Ass'n for

Intercollegiate Athletics for Women v. N.C.A.A., 735 F.2d 577, 586 (D.C. Cir. 1984). 

DTE is using its captive retail customer base to become a player in natural gas exports

and to subsidize the NEXUS pipeline to control (and pad) internal electricity fuel costs.

-22-

USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 218 of 295



Moreover, DTE has recently acquired considerable gathering line assets in the frackpatch areas of

Pennsylvania and West Virginia.   In the last three years, a dozen or more utility holding52

companies have entered into affiliate transactions whereby the retail utility affiliate commits to

new long term capacity with its pipeline developer affiliate. This financing structure takes a cost

pass-through for a retail gas or electric distribution utility – a contract for natural gas

transportation services –  and pays those transportation fees to an affiliated pipeline developer

entitled to accrue return on its investment from that same revenue. Thus ratepayer costs which

may not be justified by ratepayer demand are being converted into shareholder return.  53

“In transactions combining electric generation assets with inputs to generating power

(such as natural gas transportation or fuel) or electric transmission assets, competition can be

harmed if the transaction increases a firm’s ability or incentive to exercise vertical market power

in wholesale electricity markets. For example, by denying rival firms’ access to inputs or by

raising their input costs, a post-transaction firm could impede entry of new competitors or inhibit

existing competitors’ ability to undercut an attempted price increase in the downstream

wholesale electricity market.”  EDF Development, Inc., 126 FERC ¶ 61,140 at ¶ 35 (2009); see

also National Grid PLC, 102006 FERC, EC06-125-000, ¶ 43 (2006).

When proposed facilities will be constructed without subsidies and do not cause adverse

effects on existing customers, other pipelines, landowners, or communities, FERC will find the

“DTE Energy Buys Marcellus/Utica Pipelines for $1.3B”,52
http://marcellusdrilling.com/2016/09/dte-energy-buys-marcellusutica-pipelines-for-1-3b/

Testimony of N. Jonathan Peress, Director of Air Policy, Environmental Defense Fund Before53
the Senate Energy and Natural Resources Committee (June 14, 2016),
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=51079A26-DD96-4FB5-8486-411C8
A7F9024 -23-
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proposal to be in the public convenience and necessity under section 7( c). Empire State Pipeline

And Empire Pipeline, Inc., 072006 FERC, CP06-5-000, ¶ 52; also Natural Gas Pipeline Co. of

America and Kinder Morgan Louisiana Pipeline LLC, 062207 FERC, CP06-448-000, ¶ 14. 

FERC’s policy prohibiting subsidization of new construction by existing customers works to

ensure that an authorized project will not be constructed without adequate support from the

market.  Bradwood Landing LLC, 124 FERC ¶ 61,257 at ¶ 86 (2008). Existing customers will be

found not to be subsidizing a project where the rates for service on the new pipeline will be

incremental rates predicated on the costs of the new pipeline and such costs will be included only

in the rates paid by customers using the new pipeline. Algonquin Gas Transmission, LLC,

031607 FERC, CP05-383-000, ¶ 34.

7. DTE’s Participation in the NEXUS Project Causes Competitive Harm

The competitive harms of DTE’s rate bailout arrangement are rampant. By funding the

unnecessary and inefficient costs of the NEXUS project through ratepayers, the Project excludes

more-efficient firms capable of providing the same output of natural gas over less-costly pipeline

routes. To the extent the Project satisfies demand by DTE Electric and other utilities for capacity

to generate electricity for resale, the Project stifles competition from other sources by requiring

them to compete with a ratepayer-subsidized supplier. Further, the Project suppresses the

incentive for competing suppliers to innovate more-efficient methods of generating bulk

electricity by committing Michigan’s largest electric utility  to buying gas from an unnecessary54

and comparatively inefficient pipeline network.  Finally, the Project causes obvious harm to the

Electric served 2.2 million Michigan customers in 2015, compared to 1.8 million served by its54
next-largest competitor. Compare DTE Energy Co., Form 10-K (December 31, 2015) at 128, with
Consumers Energy Corp., Form 10-K (December 31, 2015) at 15. -24-
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consumers of retail gas and electricity, who will be overcharged by having the inefficient costs of

the Project built into retail prices.  Rather than allow these competitive harms, the Commission

should reject NEXUS’s application, requiring DTE Gas and Electric to purchase from the most-

efficient suppliers and preventing them from using ratepayers to subsidize their new pipeline

construction. 

8.  The Sierra Club Has Requested an Antitrust Investigation
To Be Undertaken by the Department of Justice

And the Federal Trade Commission

 Contemporaneously to this summary disposition filing, the Sierra Club has filed an

antitrust complaint with the United States Department of Justice and Federal Trade Commission

regarding DTE Energy’s ratemaking and financing structures related to its interest in the NEXUS

project.  A copy of the Sierra Club’s complaint in that regard is attached hereto as Exhibit A and

is incorporated herein by reference.

D. The Considered Range of Alternatives to the NEXUS
Pipeline Is Insufficient as a Matter of Law

1.  Summary of Argument

The alternatives to the NEXUS pipeline discussed in the Draft Environmental Impact

Statement are limited to other pipeline-based means of fuel transport. The discussion excludes

cleaner fuels and energy conservation as possible alternatives to NEXUS. NEPA requires their

inclusion in the discussion. 

2.  Inadequate Characterization and Discussion
Of the ‘No Action’ Alternative Violates NEPA

The discussion of the “no action” alternative at § 3.1 of the DEIS reveals that FERC

misunderstands its responsibility for the consideration of alternatives under NEPA:

-25-
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Authorizations related to how markets would meet demands for electricity are not
part of the applications before the Commission and their consideration is outside the
scope of this draft EIS. Therefore, because the purpose of the Projects is to transport
natural gas, and the generation of electricity from renewable energy resources or the
gains realized from increased energy efficiency and conservation are not transportation
alternatives, they are not considered or evaluated further in this analysis.

(Emphasis added). DEIS at 3-4.  

Of NEPA’s requirement of a “purpose and need” statement, FERC has stated:

It is not intended that the EIS reach a conclusion on whether there is a need for a
proposed project. Rather, as stated in the final EIS, need is not an environmental issue.
The Council on Environmental Quality (CEQ) regulations for implementing the National
Environmental Policy Act of 1969 (NEPA)[28] require only that an EIS “briefly specify
the underlying purpose and need to which the agency is responding in proposing the
alternatives including the proposed action.” The function of a statement of purpose and
need is to define the objectives of a proposed action such that the agency can identify and
consider legitimate alternatives. The determination of whether there is “need” for the
proposed facilities for the purposes of issuing an authorization under section 3 or 7 of the
NGA is made by the Commission in this order based on a balancing of the benefits of the
project against any adverse impacts.

Pacific Connector Gas Pipeline, LP, 121709 FERC, CP07-441-000, ¶ 21.  Thus while FERC

purports to recognize that “purpose and need” in the context of NEPA is to define the objectives

so the agency can identify and consider “legitimate” alternatives, the Commission has proceeded

in practice to limit its “need” consideration under the Natural Gas Act to identifying the best way

to transport natural gas via pipeline. FERC’s construction is ipse dixit and unsupported by law.

In the case of NEXUS, if the Commission can simply ignore objections to the narrowly-

drawn NEPA statement of purpose and need for the pipeline, which clearly favors the preferred

alternative, the public convenience and necessity will be imperiled. Advancements in energy

conservation technology, especially in the industrial and commercial sectors, are whittling away

at the demand for natural gas in Michigan. The redundancy of NEXUS is more obvious than

-26-
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ever.   DTE Electric, itself, is exploring options such as renewable energy and demand side55

reductions.   In these circumstances, the “no action” alternative to NEXUS  must be seriously56

and fully analyzed.

3.  The Range of Considered Alternatives Is Too Narrow Under NEPA;
 The ‘No Action’ Alternative Is Inadequately Detailed and Not Seriously Considered

The Draft Environmental Impact Statement somewhat accounts for some of the negative

consequences of “action,” such as quantifying the hundreds of acres of land which would be

permanently impaired by construction, the threats to or alterations of the surface and groundwater

sources and counting the woodlands and agricultural lands which would be denuded or

compromised. Additional negatives are either unmentioned or not contextually discussed,

including that DTE Energy is attempting to obtain a corporate bailout for 20 years for its half of

NEXUS; and that the low reservation of NEXUS’ capacity at 56%  by gas supplier contracts

suggests overcapacity or overbuilding; and that there is looming competition from the E.T. Rover

pipeline. Some combination of these may have prompted DTE Energy to seek the bailout at the

MPSC. 

Council on Environmental Quality regulations implementing NEPA require the

discussion of alternatives to “[i]nclude reasonable alternatives not within the jurisdiction of the

lead agency.” (Emphasis supplied).  40 C.F.R. § 1502.14( c).  The above DEIS statement

truncates FERC’s discussion of alternatives by confining it to pipelines, i.e., by limiting

Direct Testimony of James F. Wilson, fn. 15 infra, at 16. 55
https://www.newlook.dteenergy.com/wps/wcm/connect/dte-web/dte-pages/ccr/home/environm56

ental-stewardship
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consideration only to alternatives within FERC’s jurisdiction.  FERC refuses as a matter of

formal policy to consider alternatives to projects submitted to it over which it has no jurisdiction. 

But CEQ regulations obligate FERC to consider reasonable alternatives to the proposed

action.  See 40 C.F.R. §§ 1502.14 and 1508.9(b). This includes consideration of reasonable

alternatives “not within the jurisdiction of the lead agency.” 40 C.F.R. § 1502.14( c).  This is

important because such alternatives “may serve as the basis for modifying [. . .] Congressional

approval or funding in light of NEPA’s goals and policies.”  CEQ, “Forty Most Asked Questions

Concerning CEQ’s National Environmental Policy Act Regulations,” 46 Fed. Reg. 18,026, Q.2b

(Mar. 23, 1981). 

An agency may not:

. . .  [C]ontrive a purpose so slender as to define competing 'reasonable
alternatives' out of consideration (and even out of existence). . . . If the agency constricts
the definition of the project's purpose and thereby excludes what truly are reasonable
alternatives, the EIS cannot fulfill its role. Nor can the agency satisfy [NEPA].

Simmons v. United States Army Corps of Eng'rs, 120 F.3d 664, 665 (7th Cir. 1997). See also Van

Abbema v. Fornell, 807 F.2d 633, 638 (7th Cir. 1986) (“evaluation of ‘alternatives’ mandated by

NEPA is to be an evaluation of alternative means to accomplish the general goal of an action; it

is not an evaluation of the alternative means by which a particular applicant can reach his

goals”); also, Sierra Club v. Marsh, 714 F.Supp. 539, 577 (D.Me. 1989) (“project’s principal

goals must override the stated preferences of the applicant for purposes of NEPA's ‘reasonable

alternatives’ analysis”); DuBois v. U.S. Dept. of Agric., 102 F.3d 1273, 1287 (1st Cir. 1996), cert.

denied, 117 S.Ct. 1567 (1997) (existence of a reasonable, but unexamined, alternative renders the

EIS inadequate). Courts must ensure that the ultimate site decision is made only after reasonable

-28-
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alternatives and their impacts are properly identified in the NEPA document. Concerned About

Trident v. Rumsfeld, 555 F.2d 817 (D.C. Cir. 1977).

Notably, FERC’s supplemental NEPA regulations require broad consideration “of

alternatives as required by section 102(2)(E) of NEPA.” See 18 C.F.R. § 380.2(d)(3); also §

380.7(b) (“Any alternative to the proposed action that would have a less severe environmental

impact or impacts and the action preferred by the staff”) (Emphasis added).  FERC’s regulations

also require that applicants provide alternatives including, at a minimum, the “no action”

alternative:

(l)(1) Discuss the “no action” alternative and the potential for accomplishing the
proposed objectives through the use of other systems and/or energy conservation.
Provide an analysis of the relative environmental benefits and costs for each alternative.

(Emphasis added).  18 C.F.R. § 380.12(l)(1).

So the FERC Staff’s assertion in the DEIS that “an alternative that does not meet the

Projects’ objectives cannot be considered a reasonable alternative and is not considered in our

evaluation” contradicts both FERC and CEQ regulations implementing NEPA.  FERC’s

abdication of the responsibility to consider non-pipeline alternatives bias the consideration of 

“need” to analyzing what combination of pipeline segments will optimally deliver gas. Indeed,

the applicant’s specification of the “needed” volume of gas is treated by FERC as the volumetric

measure of the pipeline project must be accommodated in the alternatives discussion. FERC

defers to the company’s assertions as to the volumes of gas which must be transported, so even

the analysis of the diameter and capabilities of  pipeline alternatives is limited. Any alternative

that does not deliver enough gas is out of bounds to FERC:

We determined that six existing and three proposed systems potentially could be
used in various combinations to transport natural gas to and from the markets served by-29-
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the Projects; however, none of the existing pipelines have capacity available for
transporting the required volumes of natural gas proposed by the applicants, nor do they
service all the required receipt and delivery points. Consequently, there are no practicable
existing or proposed system alternatives that are preferable to the proposed Projects.

DEIS at ES-15. By restricting “purpose” to delivering gas instead of meeting end-use energy

needs, FERC has unlawfully curtailed serious consideration of alternatives under both NEPA and

the Natural Gas Act. FERC has not observed the principle that the discussion of alternatives is

the very “heart” of the environmental impact statement. 40 C.F.R. § 1502.14. 

The NEXUS DEIS does not meaningfully account for or discuss the potential

contributions to energy supplies which are being made by the expansion of energy conservation

and efficiency, nor is the DEIS cognizant of the growing contributions of renewable energy to

reduce market demand.  “[O]utcome-controlled rigging” of purpose and need violates NEPA

because NEPA “does not give agencies license to fulfill their own prophecies.” Citizens Against

Burlington v. Busey, 938 F.2d 190, 195 (D.C. Cir.), cert. denied, 502 U.S. 994 (1991). In Busey,

then-judge Clarence Thomas wrote that “an agency may not define the objectives of its action in

terms so unreasonably narrow that only one alternative from among the environmentally benign

ones in the agency's power would accomplish the goals of the agency's action. . . .” Id. Yet that is

precisely what the Commission Staff has achieved in the DEIS - an artificially-narrow objective

which can be achieved only by building the NEXUS pipeline.

To be sure, agencies may not completely ignore a private corporate applicant's objectives.

See Busey, 938 F.2d at 196; Louisiana Wildlife Fed'n, Inc. v. York, 761 F.2d 1044, 1048 (5th Cir.

1985); “Guidance Regarding NEPA Regulations,” 48 Fed. Reg. 34263, 34267 (July 28, 1983).

But in the present matter, these ends are not mutually exclusive or conflicting; agencies simply

must take responsibility for defining the objectives of an action and then providing legitimate-30-
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consideration of alternatives that fall between the obvious extremes. Colorado Environmental

Coalition v. Dombeck, 185 F.3d 1162, 1175 (10  Cir. 1999).  NEXUS registers in so many waysth

under both the Natural Gas Act and NEPA as a poor social and economic decision that the

adverse environmental consequences should count heavily and decisively against granting a

certificate. 

“Reasonable alternatives are those which are ‘bounded by some notion of feasibility’ and,

thus, need not include alternatives which are remote, speculative, impractical, or ineffective. 

WildEarth Guardians v. U.S. Forest Serv., 828 F.Supp.2d 1223, 1236-1237 (D. Colo. 2011) 

(quoting Utahns for Better Transp. v. U.S. Dep't of Transp., 305 F.3d 1152, 1172 (10th Cir.

2002). If an alternative to the project’s objective does not involve “protracted debate and

litigation” and is “meaningfully compatible with the time-frame of the needs to which the

underlying proposal is addressed,” it is logically a “reasonable alternative.” Carolina Envtl. Study

Grp. v. U.S., 510 F.2d  796, 801 (D.C. Cir. 1975). “Reasonable alternatives” which involve

“basic changes . . . in statutes and policies of other agencies - making them available, if at all,

only after protracted debate and litigation” may not be “meaningfully compatible with the time-

frame of the needs to which the underlying proposal is addressed.” Natural Resources Defense

Council v. Morton, 458 F.2d 827, 837-838 (D.C. Cir. 1972). 

The lead agency must look into other significant alternatives that are called to its attention

by other agencies, or by the public during the comment period afforded for that purpose.

Seacoast Anti-Pollution League v. Nuclear Regulatory Comm'n, 598 F.2d 1221, 1230 (1st Cir.

1979).  FERC‘s duty is to study “significant alternatives suggested by … the public. . . .” 

Roosevelt Campobello Int’l Park Comm’n v. EPA, 684 F.2d 1041, 1047 (1st Cir. 1982). “The

-31-
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reasonableness of alternatives is based upon information available at the time of drafting the EIS.

. . .”. Id. at 1046-1047. 

The agency must avoid the “losing proposition” of “blindly adopting the applicant's

goals.”  Simmons v. Corps of Engineers, 20 F.3d 664, 669 (7th Cir. 1997).  “NEPA requires an

agency to ‘exercise a degree of skepticism in dealing with self-serving statements from a prime

beneficiary of the project’ and to look at the general goal of the project rather than only those

alternatives by which a particular applicant can reach its own specific goals.” Environmental Law

and Policy Center v. United States Nuclear Regulatory Com'n, 470 F.3d 676, 683 (7  Cir. 2006)th

(quoting Simmons). 

In sum, NEPA does not allow FERC to “blindly adopt” the high negatives of NEXUS and

blame the decision to build a new pipeline on the applicant’s insistence that gas transportation is

the only way of addressing the claimed need for the project. FERC must consider whether the

end uses to which the gas would be put, such as energy for industrial consumption and/or for the

generation of electricity, may be accomplished by alternative means which use less gas or even

none at all. Industrial and residential energy conservation and the increasing reliance on

alternative energy sources must be seriously analyzed for their present and prospective value,

even if they are departures from the planned project.

E.  FERC’s Right-of-Way Acquisition Policies Enable the Applicant
To Prematurely Lock In Its Preferred Route

1. Summary of Argument 

FERC’s policy, the 1999 Certification of New Interstate Natural Gas Pipeline Facilities,

88 FERC ¶ 61,227 and subsequent Clarifications, violates the National Environmental Policy

Act because the policy enables misuse of the power of eminent domain well ahead of the grant of-32-
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the power to exercise it, viz., at the point when the Commission authorizes the award to the

pipeline company of a certificate of public convenience and necessity. 

Intervenor Sierra Club states that FERC’s violation of NEPA has harmed, and continues

to threaten harm to, member Kathy Schoen, who with her husband Gary Schoen owns a 46 acre

farm that has been in her family for 130 years. That land is located at 8508 Tuttle Hill Rd,

Washtenaw County, Ypsilanti Michigan 48197 and includes a home and outbuildings. Some 41.6

acres are farmed for soybeans and corn. The proposed NEXUS pipeline would cross approx-

imately 1,518 feet of the Schoens’ prime farming ground. About 1,320 feet of the western part of

the Schoen property lies along Paint Creek, which is governmentally-recognized as a wetlands

area. Historically, Paint Creek was a Designated Trout Stream in the Stoney Creek Basin. The

planned proximity of the NEXUS pipeline to the house, well and outbuildings could make them

vulnerable to structural damage during construction, as well as to ongoing safety hazards after the

project is completed.  The Schoens oppose the location of the pipeline route, reject the notion

that they should voluntarily confer an easement upon the pipeline company, and object to the

threat as well as invocation by NEXUS of eminent domain power to acquire the route across

their land. 

Under official FERC policy, the greater the percentage of voluntarily-surrendered right-

of-way from private property owners, the less economic justification the pipeline applicant needs

to demonstrate to FERC to be awarded a certificate.  This creates an incentive for pipeline

companies such as NEXUS to threaten eminent domain usage early in so-called “negotiation” of

right-of-way land acquisition. By invoking the eminent domain power instead of conducting

negotiations predicated on the lack of having the power, NEXUS successfully coerces the

-33-
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conveyance of easements for the pipeline right-of-way. The FERC staff admits as much in the

Draft Environmental Impact Statement:

At the time the applications were filed with FERC, NEXUS had field
surveyed about 90 percent of the total NGT Project route (about 230 linear miles) and
Texas Eastern had field surveyed its entire route (about 5 linear miles). Completion of
field surveys is primarily dependent upon acquisition of survey permission from
landowners. If the necessary access cannot be obtained through coordination with
landowners and the proposed Projects are certificated by FERC, the applicants may use
the right of eminent domain granted to them under Section 7(h) of the NGA to obtain a
right-of-way. Therefore, if the Projects are certificated by the Commission, then it is
likely that a portion of the outstanding surveys for the Projects (and associated agency
permitting) would have to be completed after issuance of the Certificate.

Moreover, pipeline companies can consider anything less than landowners’ unconditional

refusals to negotiate as “cooperating” property owners who are “negotiating” right-of-way

conveyances. The resulting inflated percentage of “voluntary” easement acquisitions, some or

many of which may actually be coerced, reduces the degree of FERC scrutiny of the application

under the National Environmental Policy Act and the Natural Gas Act. 

In the case of the NEXUS pipeline, the pressure on homeowners to sell easements began

with FERC’s official notice to the public of intention to prepare an Environmental Impact

Statement, accompanied by the contemporaneous, mandatory distribution of a “rights” booklet to

landowners, which states that granting a certificate public convenience to NEXUS will confer

eminent domain power and encourages property owners to commence right-of-way acquisition

negotiations even in the pre-filing stage. 

From the time of its unveiling a plan for a pipeline, NEXUS has sought to acquire right-

of-way for its chosen route, with institutional encouragement from FERC. This campaign of

acquisition, which began in 2014 or earlier, has resulted in commitment toward a specific route

for the project - the applicant’s “preferred alternative” in NEPA parlance - and reinforces the-34-
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company’s insistence that there is need for the pipeline to be built. Pre-committing the project

has undermined consideration of functional alternatives that might obviate the need for all or part

of the pipeline. Long before Spectra Energy had formally applied for a certificate, FERC allowed

acquisition to go on, driven by the company’s theme that the pipeline is a fait accompli, where

NEXUS representatives are free to implicitly and explicitly threaten the costs and burdens of

formal court action if the landowner doesn’t voluntarily consent to sell an easement.  The project

I is peddled as a self-fulfilling prophecy and the veracity of the NEPA process is compromised. 

2. FERC’s Institutional Bias Reduces NEPA Compliance to a Mere Exercise

FERC’s institutional bias has allowed Spectra Energy to prematurely commit to its

preferred route at the pre-filing stage. Many months before filing a formal application and

completing the Environmental Impact Statement, which is supposed to serve as the basis for an

informed decision, NEXUS had committed to its preferred alternative routing, by acquiring

easements through “negotiation” for the route of its choosing to the exclusion of other routing

alternatives. A combination of FERC’s interpretation combines with NEXUS’ campaign to

acquire easements to ensure that there is no consideration of alternative means of providing the

energy resources claimed to be needed by the “market.” 

In its April 15, 2015 “Notice of Intent to Prepare an Environmental Impact Statement for

the Planned NEXUS Gas Transmission Project,” FERC stated as follows:  57

“Notice of Intent to Prepare an Environmental Impact Statement for the Planned NEXUS Gas57
Transmission Project and Texas Eastern Appalachian Lease Project, Request for Comments on
Environmental Issues, and Notice of Public Scoping Meetings,” 
https://www.federalregister.gov/documents/2015/04/15/2015-08560/nexus-gas-transmission-llc-texas-eas
tern-transmission-lp-notice-of-intent-to-prepare-an (April 15, 2015).-35-
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If you are a landowner receiving this notice, a pipeline company representative
may contact you about the acquisition of an easement to construct, operate, and maintain
the planned pipeline facilities. The company would seek to negotiate a mutually
acceptable agreement. However, if the Commission approves the Project, that approval
conveys with it the right of eminent domain. Therefore, if easement negotiations fail to
produce an agreement, a condemnation proceeding could be initiated where
compensation would be determined in accordance with state law.

(Emphasis added).

In an advisory handbook which FERC required Spectra to publish and distribute in 2014

during the “pre-filing” stage of NEXUS to landowners in the anticipated path of the pipeline,

entitled, “An Interstate Natural Gas Facility On My Land? What Do I Need To Know?” appears

this statement”58

If you are an owner of property that may be affected by the project, you will
probably first hear of it from the natural gas company as it collects the environmental
information or conducts surveys required for the Commission application. The company
may ask you for permission to access your land to conduct civil and environmental
surveys. It is also possible that the company will contact you to discuss obtaining an
easement prior to filing the application. In the case of a compressor station or other
above-ground facility, the company will often offer to purchase, or obtain an option to
purchase, the property for the station or facility. This usually occurs prior to the filing of
the application. 

(Emphasis added).

This is consistent with FERC’s 1999 certificate policy statement, a document largely

unknown to landowners, which states:

[T]he Company might minimize the effect of the project on landowners by
acquiring as much right-of-way as possible. In that case, the applicant may be called upon
to present some evidence of market demand, but under this sliding scale approach the
benefits needed to be shown would be less than in a case where no land rights had been
previously acquired by negotiation.

www.ferc.gov/resources/guides/gas/gas.pdf (last visited September 26, 2016).58 -36-
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Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC ¶ 61,227 at 27

(September 15, 1999).  FERC’s determination to assist pipeline developers in acquiring pipeline

right-of-way is further exposed in the 2000 Order Clarifying Statement of Policy: 

The Policy Statement encouraged project sponsors to acquire as much of the right-
of-way as possible by negotiation with the landowners and explained how successfully
doing so influences the Commission's assessment of public benefits and adverse
consequences.

Id., 90 FERC ¶ 61,128 at 19 (February 9, 2000). 

So FERC requires a pipeline applicant to predetermine the project in order to determine

the project - an inherent absurdity. The combination of FERC’s formal policies and

pronouncements aimed at enabling acquisitions for NEXUS creates bias in favor of approval of

the application and for NEXUS’ preferred route, all of which commits the construction of the

project well before the supposed “regulation” - the Environmental Impact Statement and scrutiny

of alternatives to building the pipeline - are completed.

3. Arming NEXUS with a Sanctioned Official Threat of Eminent Domain
Enables the Company to Lock In Its Preferred Route

FERC’s April 2015 notice of intent to prepare an Environmental Impact Statement

pointedly suggested that landowners consider early negotiation of right-of-way easements under

the threat that eminent domain power would be conferred upon Spectra Energy. The threat was

made long before the power can even be conferred (FERC has announced that it will vote on

NEXUS’ application in February 2017). FERC set in place in early 2015 the precise perception

which Spectra has sought to convey, i.e., that the pipeline route is locked in and the decision is

already made. During the “pre-filing” stage, pipeline companies isolate the potential holdouts and

hard cases. When it warned landowners to commence negotiating or face the threat of eminent

-37-
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domain, FERC signaled Spectra that it could henceforth count negotiations, even where the

property owner has rejected negotiations, as acquisitions-in-progress. NEXUS was incentivized

by formal policy to reduce the intensity of NEPA review by using informal pressure to produce

seemingly “voluntary” right-of-way acquisitions. 

The property owner who responds to Spectra’s entreaties in any way other than an

unequivocal refusal to negotiate is converted into a statistic and used to reduce the rigor of

FERC’s NGA and NEPA reviews: 

The more interests adversely affected or the more adverse impact a project would
have on a particular interest, the greater the showing of public benefits from the project
required to balance the adverse impact. The objective is for the applicant to develop
whatever record is necessary, and for the Commission to impose whatever conditions are
necessary, for the Commission to be able to find that the benefits to the public from the
project outweigh the adverse impact on the relevant interests. 

***** ***** ***** *****
 

Under this policy, if project sponsors, proposing a new pipeline company, are able
to acquire all, or substantially all, of the necessary right-of-way by negotiation prior to
filing the application, and the proposal is to serve a new, previously unserved market, it
would not adversely affect any of the three interests. Such a project would not need any
additional indicators of need and may be readily approved if there are no environmental
considerations. Under these circumstances landowners would not be subject to eminent
domain proceedings, and because the pipeline was new, there would be no existing
customers who might be called upon to subsidize the project. A similar result might be
achieved by an existing pipeline extending into a new unserved market by negotiating for
a right-of-way for the proposed expansion and following the first requirement for
showing need, financing the project without financial subsidies. It would avoid adverse
impacts to existing customers by pricing its new capacity incrementally and it is unlikely
that other relevant interests would be adversely affected if the pipeline obtained the right-
of-way by negotiation. 

It may not be possible to acquire all the necessary right--way by negotiation.
However, the company might minimize the effect of the project on landowners by
acquiring as much right-of-way as possible. In that case, the applicant may be called
upon to present some evidence of market demand, but under this sliding scale approach
the benefits needed to be shown would be less than in a case where no land rights had
been previously acquired by negotiation. For example, if an applicant had precedent-38-
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agreements with multiple parties for most of the new capacity, that would be strong
evidence of market demand and potential public benefits that could outweigh the inability
to negotiate right-of-way agreements with some landowners. Similarly, a project to attach
major new gas supplies to the interstate grid would have benefits that may outweigh the
lack of some right-of-way agreements. A showing of significant public benefit would
outweigh the modest use of federal eminent domain authority in this example. 

In most cases it will not be possible to acquire all the necessary right-of-way by
negotiation. Under this policy, a few holdout landowners cannot veto a project, as feared
by some commenters, if the applicant provides support for the benefits of its proposal that
justifies the issuance of a certificate and the exercise of the corresponding eminent
domain rights. The strength of the benefit showing will need to be proportional to the
applicant's proposed exercise of eminent domain procedures. 

. . . [T]o the extent applicants minimize the adverse impacts of projects in
advance, this should also lessen the adverse environmental impacts as well, making the
NEPA analysis easier. The balancing of interests and benefits that will precede the
environmental analysis will largely focus on economic interests such as the property
rights of landowners. The other interests of landowners and the surrounding community,
such as noise reduction or esthetic concerns will continue to be taken into account in the
environmental analysis. If the environmental analysis following a preliminary
determination indicates a preferred route other than the one proposed by the applicant, the
earlier balancing of the public benefits of the project against its adverse effects would be
reopened to take into account the adverse effects on landowners who would be affected
by the changed route. 

(Emphasis added). Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC ¶

61,227 at 26-27. 

FERC’s policy reduces NEPA’s reckoning of environmental effects to a mere exercise.

FERC’s overt bent to accommodate and reward pipeline developers who use the threat of

eminent domain to coerce “voluntary” right-of-way acquisition in the pre-filing stage, well before

the certificate decision, has compromised its high-sounding principle of “approv[ing] an

application for a certificate only if the public benefits from the project outweigh any adverse

effects.” Id., 88 FERC ¶ 61,227 at 28.

-39-
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The NEPA objective of mitigating environmental effects will not be uniformly achieved

by ad hoc landowner negotiations which result in a confidential, privatized outcome involving an

exchange of money and for access to land. The very confidentiality of the “voluntary”

conveyances of easements means that FERC does not have access to or notice of mitigation or

other conditions in the easements. Official Commission permission for the pipeline companies to 

pressure property owners at the pre-filing stage biases the certificate decision and delegates the

question of mitigation of environmental effects to private bargaining. 

Officially-approved coercion further allows the pipeline company to commit to a route of

its preference. As it builds on that commitment, the company sinks significant costs into

acquisition which in turns adds to the pressure on FERC for route approval. FERC is loathe to

disapprove the company’s preferred alternative when it has been acquired via “negotiation.” .

4. Officially-Coerced ‘Negotiations’ for Right-of-Way
Contravene NEPA’s ‘Hard Look’ Requirement

But NEPA requires FERC to “take a ‘hard look’ at the impacts of a proposed action.”

Citizens' Comm. to Save Our Canyons, 513 F.3d at 1179 (10th Cir.2008) (quoting Friends of the

Bow v. Thompson, 124 F.3d 1210, 1213 (10th Cir.1997)); Morris v. U.S. Nuclear Regulatory

Comm'n, 598 F.3d 677, 681 (10th Cir. 2010) (NEPA “requires . . . that an agency give a ‘hard

look’ to the environmental impact of any project or action it authorizes”). This examination

“must be taken objectively and in good faith, not as an exercise in form over substance, and not

as a subterfuge designed to rationalize a decision already made.” Forest Guardians v. U.S. Fish

& Wildlife Serv., 611 F.3d 692, 712 (10th Cir. 2010) (quoting Metcalf v. Daley, 214 F.3d 1135,

1142 (9th Cir.2000)) (internal quotation marks omitted).

-40-
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FERC’s policy of enabling pursuit of coerced “voluntary” negotiations by NEXUS

undermines the point of preparing an environmental impact statement, which is to “serve as the

means of assessing the environmental impact of proposed agency actions, rather than justifying

decisions already made.”40 C.F.R. § 1502.2(g). “The statement shall be prepared early enough so

that it can serve practically as an important contribution to the decision-making process and will

not be used to rationalize or justify decisions already made.” 40 C.F.R. § 1502.5. But at FERC,

the EIS is a post hoc rationale for a decision made before it is written.

CEQ regulations obligate FERC to consider reasonable alternatives to the proposed

action.  See 40 C.F.R. §§ 1502.14 and 1508.9(b). This includes consideration of reasonable

alternatives “not within the jurisdiction of the lead agency.” 40 C.F.R. § 1502.14( c).  

Predetermination of the pipeline company’s preferred route contradicts NEPA’s

requirement that there be objective examination of alternatives.  An agency may not:

. . .  [C]ontrive a purpose so slender as to define competing 'reasonable
alternatives' out of consideration (and even out of existence). . . . If the agency constricts
the definition of the project's purpose and thereby excludes what truly are reasonable
alternatives, the EIS cannot fulfill its role. Nor can the agency satisfy [NEPA].

Simmons v. United States Army Corps of Eng'rs, 120 F.3d 664, 665 (7th Cir. 1997). See also Van

Abbema v. Fornell, 807 F.2d 633, 638 (7th Cir. 1986) (“evaluation of ‘alternatives’ mandated by

NEPA is to be an evaluation of alternative means to accomplish the general goal of an action; it

is not an evaluation of the alternative means by which a particular applicant can reach his

goals”); also, Sierra Club v. Marsh, 714 F.Supp. 539, 577 (D.Me. 1989) (“project’s principal

goals must override the stated preferences of the applicant for purposes of NEPA's ‘reasonable

alternatives’ analysis”); DuBois v. U.S. Dept. of Agric., 102 F.3d 1273, 1287 (1st Cir. 1996), cert.

denied, 117 S.Ct. 1567 (1997) (existence of a reasonable, but unexamined, alternative renders the-41-

USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 237 of 295



EIS inadequate). Courts must ensure that the ultimate site decision is made only after reasonable

alternatives and their impacts are properly identified in the NEPA document. Concerned About

Trident v. Rumsfeld, 555 F.2d 817 (D.C. Cir. 1977).  

Despite all this precedent, FERC’s formal policy lets pipeline applicants predetermine the

outcome of the NEPA alternatives analysis: 

. . .P]redetermination occurs . . .  when an agency irreversibly and irretrievably
commits itself to a plan of action that is dependent upon the NEPA environmental anal-
ysis producing a certain outcome, before the agency has completed that environmental
analysis— which of course is supposed to involve an objective, good faith inquiry into
the environmental consequences of the agency's proposed action.

Forest Guardians v. U.S. Fish & Wildlife Serv., 611 F.3d at 714.  The court found in Forest

Guardians that “the issuance of the FEIS, ROD and Final Rule were nothing more than pro

forma compliance with the requirements of NEPA.”  Id.,  611 F.3d at 713. Accord, Save the Yaak

Comm. v. Block, 840 F.2d 714, 717-19 (9th Cir.1988) (irreversible and irretrievable commitment

when construction contracts were awarded prior to the completion of the EAs, and construction

of the road had begun by the time of the preparation of the biological assessment); Fund for

Animals v. Norton, 281 F.Supp.2d 209, 229-230 (D.D.C. 2003) (plaintiffs ruled likely to succeed

in proving that the agency had failed to take a hard look when, prior to completing the EA, the

agency had issued fourteen permits authorizing the killing of mute swans).

If an agency predetermines the NEPA analysis by committing itself to an outcome, the

agency likely has failed to take a hard look at the environmental consequences of its actions due

to its bias in favor of that outcome and, therefore, has acted arbitrarily and capriciously. Davis v.

Mineta, 302 F.3d 1104, 1119 (10th Cir.2002); see also Forest Guardians, 611 F.3d at 713, citing

Davis, 302 F.3d at 1112-13, 1118-26): “We [have] held that . . .  predetermination [under NEPA]
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resulted in an environmental analysis that was tainted with bias” and was therefore not in

compliance with the statute.

5. NEPA ‘Mitigation’ is Privatized Into Negotiated Acquisition 

The process of reducing NEPA compliance to a set of private, informal negotiations for

right-of-way leaves the agency less than fully aware of the environmental consequences of the

proposed action. That lack of awareness precludes informed decisionmaking and public

participation and materially affects the substance of the agency's decision and thus violates

NEPA. See Tucson Herpetological Soc. v. Salazar, 566 F.3d 870, 880 (9th Cir. 2009). 

FERC’s institutional threat of eminent domain has elevated the “hard path” of eminent

domain above the “hard look” of NEPA. 

Intervenors move for all consummated NEXUS right-of-way agreements be ordered

abrogated, and further that all acquisition activity be halted before there is any final decision

about awarding a certificate of convenience and necessity for the pipeline.

F. Publication of an Incomplete DEIS for the Public Comment
Period Violated NEPA and Denied the Public Due Process

1. Summary of Argument

The Draft EIS stage is legally the only point at which the NEPA regulations guarantee a

public comment opportunity.   Due process attaches to proceedings under NEPA and the Natural59

40 C.F.R. § 1503.1 Inviting comments.59
(a) After preparing a draft environmental impact statement and before preparing a final

environmental impact statement the agency shall:
(1) ***;
(2) ***;
(3) ***;
(4) Request comments from the public, affirmatively soliciting comments from those persons

or organizations who may be interested or affected.-43-
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Gas Act. FERC Staff allowed data submissions by NEXUS only three days before the conclusion

of the public comment period, which violated the public’s due process right as well as NEPA.

2.  Conditions Imposed on DEIS Requested Supplementation On
A Time Frame Which Gutted Meaningful Public Comment

 
In the DEIS, the FERC Staff listed 47 proposed conditions necessary to further mitigate

the environmental effects of the pipeline project, stating:

We have included several recommendations that require the applicants to provide
updated information and/or documents prior to the end of the draft EIS comment period.
We do not expect that the applicants’ responses would materially change any of the
conclusions presented in this draft EIS; instead, the requested information is primarily
related to ensuring that our final EIS is complete with up-to-date information on the
applicants’ ongoing efforts to minimize the impacts of their Projects and to comply with
FERC regulations.

DEIS at 5-18. As to 13 of the conditions, FERC imposed a deadline that NEXUS was to address

them by the end of the public comment period.  Those conditions are listed below:

13. Prior to the end of the draft EIS comment period, NEXUS should file with the
Secretary:

a. a specific compressor station site on the City of Green Route Alternative
between Mps 1.8 and MP 98.7. NEXUS should attempt to avoid or minimize impacts on
environmental resources while adequately meeting the requirements of the proposed
pipeline system. NEXUS should identify the range of engineering and hydraulic
flexibility it has in moving the compressor station site on the route alternative; and

b. minor route adjustments and realignments to the City of Green Route
Alternative in order to minimize impacts on residences, forests, and other environmental
resources (Section 3.3.3)

14. Prior to the end of the draft EIS comment period, NEXUS shall incorporate into
the NGT Project route: 

a. the Chippewa Lake C Route Variation between MPs 66.1 and 72.5, as depicted
in figure 3.4.10-4 of the draft EIS. NEXUS shall file with the Secretary revised alignment
sheets and updated land use and resource tables. NEXUS should also provide
documentation that newly affected landowners have been notified in accordance with 18
CFR 157.6(d). (Section 3.4.10)

b. the Reserve Road Route Variation between MPs 94.6 and 96.0, as depicted in
figure 3.4.12-1 of the draft EIS. NEXUS shall file with the Secretary revised alignment
sheets and updated land use and resource tables. NEXUS should also provide document--44-
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ation that newly affected landowners have been notified in accordance with 18 CFR
157.6(d). (Section 3.4.12)

15. Prior to the end of the draft EIS comment period, NEXUS shall file with the
Secretary an analysis indicating:

a. whether the proposed Hanoverton Compressor Station site at MP 1.4 could be
developed without permanently filling or altering the water body on the site, and if not,
the types of permanent water body impacts that would be required; and

b. whether Alternative Site A to the Hanoverton Compressor Station, as depicted
on figure 3.5.1-1 of the draft EIS, could be purchased and developed without forest
clearing, and what impacts would be associated with realigning the proposed pipeline to
the site or building suction/discharge lines from the site to the proposed pipeline (Section
3.5.1)

16. Prior to the end of draft EIS comment period, NEXUS shall file with the Secretary
geotechnical feasibility studies for the Nimisila Reservoir (MP 41.1), Tuscarawas River
(MP 48.1), West Branch of the Black River (MP 92.4), and the U.S. Highway 12/RACER
site (MP 254.3). (Section 4.3.2.2)

17. Prior to the end of the draft EIS comment period, NEXUS shall file with the
Secretary an assessment of why HDD is the preferred crossing method for the Sandusky
River (MP 145.9), Maumee River (MP 181.2), and Huron River (MP 250.9), as opposed
to an alternative crossing method, such as winter wet trench construction or direct pipe
installation. (Section 4.3.2.2)

***** ***** ***** *****

29. Prior to the end of the draft EIS comment period, NEXUS shall provide revised
RCPs that accurately show the distance and direction from the construction workspace
and pipeline centerline of all structures on Drawings HANO-P-8004-1B (MP 6.3) and
WADS-P-8033-1B (MP 113.2). (Section 4.9.4.1)

***** ***** ***** *****

31. Prior to the end of the draft EIS comment period, NEXUS shall file with the
Secretary site specific Organic Farm Protection Plans developed in coordination with
organic farm landowners and applicable certifying agencies for each certified organic
farm that would be crossed or immediately adjacent to the Project that has the potential to
experience direct and indirect effects as a result of construction or operation (e.g.,
pesticide drift, water migration, weeds). The plans shall, at a minimum, identify:

a. prohibited substances (both during construction and operation);
b. soil handling procedures;
c. buffer zones;
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d. noxious invasive species control;
e. erosion control;
f. off right-of-way water migration;
g. restoration methods, including seeding and preventing introduction of disease
vectors; and
h. operation and maintenance practices, including avoidance of herbicides or other
agency or landowner approved methods.

The plan shall also describe how properties would be monitored for compliance with the
provisions of the plan (e.g., use of an agricultural monitor) during construction. (Section
4.9.5.1)

***** ***** ***** *****

33. Prior to the end of the draft EIS comment period, NEXUS shall file with the
Secretary a discussion of how construction and operation of the NGT Project would affect
landowners continued participation in the Conservation Reserve Program. (Section
4.9.5.3)

34. Prior to the end of the draft EIS comment period, NEXUS shall file a revised
FSA-enrolled lands table and ensure the table includes the mileposts, tract number, type
of program, and acres affected. For any FSA-enrolled lands crossed, provide an update on
NEXUS’ consultations with landowners and local FSA and NRCS officials regarding the
landowners’ continued participation in the program, and any requested mitigation
measures. (Section 4.9.5.3)

***** ***** ***** *****

37. Prior to the end of the draft EIS comment period, NEXUS shall file with the
Secretary an evaluation of the feasibility of crossing the Chippewa Rail Trail, Chippewa
Inlet Trail, North Coast Inland Trail, and Creek Bend Farm using the bore method. If the
bore method is not feasible, NEXUS shall file a site-specific alternate crossing plans that
identifies the location(s) of a detour, public notification, signage, and consideration of
avoiding days of peak usage. (Section 4.9.7.3)

38. Prior to the end of the draft EIS comment period, NEXUS shall file with the
Secretary an evaluation of the feasibility of extending the bore further west to avoid
impacting forest/woodland on the west side of Highway 77. (Section 4.9.7.3)

***** ***** ***** *****

41. Prior to the end of the draft EIS comment period, NEXUS shall file with the
Secretary results of file reviews for the 11 other sites identified by NEXUS and site-
specific plans to properly manage any contaminated soil or groundwater in compliance
with applicable regulations, if necessary. (Section 4.9.9)-46-
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***** ***** ***** *****

43. Prior to the end of the draft EIS comment period, NEXUS shall file with the
Secretary visual screening plans developed for the Hanoverton, Wadsworth, and
Waterville Compressor Stations that would provide screening to nearby residences from
the stations. (Section 4.9.10.2)

(Emphasis in original).  DEIS at 5-22 to 5-26. 

Many of these conditions involved the submission by NEXUS of detailed additional

information, analyses and/or plans. NEXUS responded to these DEIS conditions at two points in

time.  The first, “Responses to FERC Staff Recommended Mitigation in the July 8, 2016 Draft

Environmental Impact Statement for NEXUS Gas Transmission Project (VOLUME II-A –

PUBLIC),” was filed in the NEXUS docket on July 26, 2016.   The company responded to the60

other DEIS conditions on August 26, 2016, which was the Friday before the end of the public

comment period on Monday, August 29, 2016.   None of these responses have been published61

within a document identified as the Draft Environmental Impact Statement. Even if highly-

motivated members of the public had noticed the FERC Staff’s requests for additional

information in the DEIS and wanted to comment by August 26, 2016, it was up to those citizens

to find the 11-page and 159-page Responses in the huge NEXUS docket, to digest them, to

consult experts and finally, to prepare comments. The 159-page Response filing was only three

days before the end of the public comment period. 

Sierra Club volunteers did not have sufficient time to digest and respond to the NEXUS

Responses by the August 29, 2016 end of the comment period.  Intervenor Sierra Club and the

Found at http://elibrary.ferc.gov/idmws/file_list.asp?document_id=1448064360
“Responses to Draft Environmental Impact Statement for the NEXUS Gas Transmission61

Project,” http://elibrary.ferc.gov/idmws/common/OpenNat.asp?fileID=14339477-47-
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public in general were denied a public comment opportunity with access to a considerably more

complete DEIS. The FERC Staff’s insistence that “We do not expect that the applicants’

responses would materially change any of the conclusions presented in this draft EIS” (DEIS at

5-18) reflects heedless indifference to the public’s right to participate. For example, in July,

Spectra Energy proposed a 6.5-mile alternate route referred to as “Chippewa D,” and only on

October 6, 2016 has the FERC Staff for the first time notified affected landowners within the

300' wide swath used for planning purposes. The reroute has not been published in the DEIS but

at least 1500 people live within one-half mile of it.

While a “draft” environmental impact statement is a work in progress and need not

contain all of the extensive details of a final EIS, the description of an environmental impact in

the DEIS must be sufficient to provide “a springboard for public comment.” Robertson v.

Methow Valley Citizens Council, 490 U.S. 332, 349, 109 S.Ct. 1835, 1845 (1989). The risk

analysis (“Responses to Draft Environmental Impact Statement for the NEXUS Gas

Transmission Project,” Response 17, p. 5) provided three days before August 29 close of public

commenting does not account for the proximity of the Maumee River crossing via HDD to the

Bowling Green Fault, nor to a longtime active stone quarrying operation within a quarter mile of

that crossing site.  There is no risk analysis for HDD under the Nimisila Reservoir published in a

DEIS, no HDD risk discussion for installing the pipeline beneath the Sandusky and Huron rivers.

The disclosure of a priority alternate site in Salt Creek Township, Wayne County, Ohio at

milepost 53.1 for the proposed Wadsworth compressor has not appeared within the DEIS, nor

does the DEIS reflect whether there has been official notice given to landowners living within

one-half mile radius of the proposed compressor or its enclosure, as required by 18 C.F.R. §
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157.6(d)(2)(iii).  These landowners would have no way of knowing that they are close by a

proposed alternative site for a noisy and cancer-causing Title V air polluting source. The

effective deferral of unveiling this information until the Final Environmental Impact Statement

stage has stripped these landowners of their right to participate under NEPA and the Natural Gas

Act. 

FERC must provide fundamental due process under both NEPA and the Natural Gas Act.

Louisiana Ass'n of Independent Producers and Royalty Owners v. F.E.R.C., 958 F.2d 1101, 2225

(D.C. Cir. 1992).  Because the DEIS stage is the only statutorily-guaranteed public comment

opportunity, the predicament of an incomplete and unsupplemented DEIS here requires that

FERC supplement the DEIS and reopen the DEIS stage for additional public investigation and

comment. NEPA requires that the public be given an opportunity for public comment, see 42

U.S.C. § 4332, to help ensure that the government is aware of and has considered all significant

environmental effects in formulating its proposed action. Cf. Conservation Law Found., Inc. v.

Busey, 79 F.3d 1250, 1271 (1st Cir. 1996). “NEPA's public comment procedures are at the heart

of the NEPA review process” and reflect “the paramount Congressional desire to internalize

opposing viewpoints into the decision making process to ensure that an agency is cognizant of all

the environmental trade-offs that are implicit in a decision.” California v. Block, 690 F.2d at

770-71. “It is only at the stage when the draft EIS is circulated that the public and outside

agencies have the opportunity to evaluate and comment on the proposal.” Id. at 771. “No such

right exists upon issuance of a final EIS.” Id. Consequently, an agency's failure to disclose a

proposed action before the issuance of a final EIS defeats NEPA's goal of encouraging public

participation in the development of information during the decision making process. Half Moon
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Bay Fishermans' Marketing Ass'n v. Carlucci, 847 F.2d 1389, 1392-1393 (9  Cir. 1988). Seeth

also Warm Springs Dam Task Force v. Gribble, 621 F.2d 1017, 1021 (9th Cir. 1980) (purpose of

input under NEPA is “to further the statutory purpose of encouraging widespread discussion and

consideration of the environmental risks and remedies associated with the pending project.”).

NEPA regulations at 40 C.F.R. § 1502.09(a) require that “The draft statement must fulfill

and satisfy to the fullest extent possible the requirements established for final statements in

section 102(2)( C)of the Act. If a draft statement is so inadequate as to preclude meaningful

analysis, the agency shall prepare and circulate a revised draft of the appropriate portion.” 

A supplemental DEIS is required if the agency “makes substantial changes in the proposed action

that are relevant to environmental concerns,” or “[t]here are significant new circumstances or

information relevant to environmental concerns.” 40 C.F.R. § 1502.9(c)(1). If the new

information shows that the remaining action will affect the quality of the environment “in a

significant manner or to a significant extent not already considered, a supplemental EIS must be

prepared.” Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 374, 109 S.Ct. 1851,

1859 (1989). A “supplemental EIS is . . .  required where new information ‘provides a seriously

different picture of the environmental landscape.’” City of Olmsted Falls v. FAA, 292 F.3d 261,

274 (D.C.Cir. 2002).

“Circulation of a grossly inadequate statement as the draft of (an FEIS) could conceivably

frustrate the goal of obtaining informed agency and public comment on the environmental

consequences of a proposed project, and in some circumstances this could amount to a violation

of the responsible agency's duty” under NEPA.  Lathan v. Brinegar, 506 F.2d 677, 693 (9th Cir.

1974) (en banc).  Actual prejudice may result from a deficiency in the DEIS; where “omissions
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leave the agency without public comment on a material environmental aspect of a project and

leave the relevant public without information about a proposed project, such deficiency may not

be curable by the FEIS.”  National Committee for the New River v. F.E.R.C., 373 F.3d 1323,

1329 (D.C. Cir. 2004).  

The Sierra Club seeks summary disposition and a Commission order which requires the

supplementation of the DEIS and the  reopening of the public comment stage after circulation of

that supplemental DEIS which among other matters discloses the risks of HDD under rivers and

reservoirs, identifies potential alternative sites for the Wadsworth compressor station, and

quantifies and evaluates the cumulative and incremental effects of climate change resulting from

all potential sources of GHG emissions from the NEXUS pipeline project. Where the

information in the initial EIS was so incomplete or misleading that the decisionmaker and the

public could not make an informed comparison of the alternatives, revision of an EIS may be

necessary to provide “a reasonable, good faith, and objective presentation of the subjects required

by NEPA.” Johnston v. Davis, 698 F.2d 1088, 1095 (10th Cir.1983) (revision of EIS necessary

where use of artificially low discount rate resulted in unreasonable comparison of alternatives to

proposed project); see also National Wildlife Federation v. Andrus, 440 F.Supp. 1245, 1254

(D.D.C.1977) (EIS deficient where several alternatives were not treated in the EIS and the EIS

did not set forth reasons why these alternatives were rejected).

F. NEXUS’ Impacts on Climate Change Are Inadequately Addressed

The FERC Staff maintains in the DEIS that “there is no standard methodology to

determine how a project’s relatively small incremental contribution to GHGs would translate into

physical effects on the global environment.” DEIS at 4-270.  The U.S. Environmental Protection
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Agency comments on the DEIS  noted that the Draft EIS “did not include estimates of the GHG62

emissions associated with the production, leakage and combustion of the natural gas brought into

production as an indirect effect of this project.”  Intervenor Sierra Club moves for summary

disposition to require those estimates be in the EIS and that the information be included in a

Supplemental DEIS, accompanied by a reopening of the public comment period. 

FERC dismisses the additive effects of the pipeline project on global emissions as

unmeasurable and in any event, negligible.  But the agency inconsistently maintains in the DEIS63

that there will be lower CO2 emissions and hence, fewer GHG emissions from burning natural

gas compared to other fossil fuels, as a benefit of the Project. 

http://elibrary.ferc.gov/idmws/file_list.asp?document_id=1449001362
DEIS 4-270:”Natural gas emits less CO2 compared to other fuel sources (e.g., fuel oil or coal);63

therefore, the USGCRP report also notes that increased use of natural gas in the Midwest may reduce
emissions of GHGs. We find that the Projects, along with other planned natural gas projects in the
Midwest region, may result in the displacement of some coal use or encourage the use of lower carbon
fuel for new growth areas, thereby regionally offsetting some GHG emissions.

DEIS 2-270 and 2-271: “Stakeholders and interested parties should review the U.S. DOE’s
National Energy Technology Laboratory’s May 29, 2014 report Life Cycle Analysis of Natural Gas
Extraction and Power Generation. The report looks at the life cycle of natural gas from various sources
and compares the life cycle GHG emissions to other fuels used for energy production (most notably
coal). The report indicates that, although natural gas may have higher upstream GHG emissions than
coal, the total life cycle GHG emissions from electricity production using natural gas is significantly
lower than that of electricity from coal. In addition, emissions of criteria pollutants and HAPs are
significantly lower from natural gas combustion than from coal. For a typical (baseload) case, the report
indicates that the lifecycle emissions of electricity from natural gas are less than half that of coal.”

DEIS 5-16: Stakeholders and interested parties should review the U.S. Department of Energy’s
National Energy Technology Laboratory’s May 29, 2014 report Life Cycle Analysis of Natural Gas
Extraction and Power Generation. The report looks at the life cycle of natural gas from various sources
and compares the lifecycle GHG emissions to other fuels used for energy production (most notably coal).
For a typical (baseload) case, the report indicates that the lifecycle emissions of electricity from natural
gas are less than half that of coal. -52-
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The FERC Staff trivialized the anticipated contribution of greenhouse gases from

NEXUS, claiming that GHG emissions for construction and operation of the NGT and TEAL

Projects amount to less than 0.1 percent when compared with the U.S. Greenhouse Gas Inventory

for 2014 (EPA, 2016). DEIS at 4-270. Although NEPA does not require a cost-benefit analysis, it

was nonetheless arbitrary and capricious to tout the benefits of pipeline construction and

minimizing, without seriously quantifying, the costs of global warming implications. An agency

choosing to “trumpet” an action's benefits has a duty to disclose its costs. Sierra Club v. Sigler,

695 F.2d 957, 979 (5th Cir. 1983). “[I]t is essential that the EIS not be based on misleading

economic assumptions.” Hughes River Watershed Conservancy v. Glickman, 81 F.3d 437, 446-

448 (4th Cir.1996) (inflated estimate of recreation benefits versus adverse environmental effects).

Misleading information about economic impacts can defeat the “hard look” function of an EIS.

South Louisiana Environmental Council v. Sand, 629 F.2d 1005 (5th Cir.1980).

Trivialization of global warming impacts in an EIS is quite discouraged by the Council on

Environmental Quality’s “Final Guidance for Federal Departments and Agencies on

Consideration of Greenhouse Gas Emissions and the Effects of Climate Change in National

Environmental Policy Act Reviews” (August 1, 2016), which says:

. . . [A] statement that emissions from a proposed Federal action represent only a
small fraction of global emissions is essentially a statement about the nature of the
climate change challenge, and is not an appropriate basis for deciding whether or to what
extent to consider climate change impacts under NEPA. Moreover, these comparisons are
also not an appropriate method for characterizing the potential impacts associated with a
proposed action and its alternatives and mitigations because this approach does not reveal
anything beyond the nature of the climate change challenge itself: the fact that diverse
individual sources of emissions each make a relatively small addition to global
atmospheric GHG concentrations that collectively have a large impact.

(Emphasis supplied). Id. at 11.  
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Commenting on the NEXUS DEIS, the USEPA recommended that “If the direct and

indirect GHG emissions can be quantified based on available information, including projections

and assumptions, agencies should consider and disclose the reasonably foreseeable direct and

indirect emissions when analyzing the direct and indirect effects of the proposed action.”

A recently-released Harvard study (Turner, et al., Geophys. Res. Lett., 43, 2218–2224,

doi:10.1002/2016GL067987) reports satellite data showing a 30% increase in U.S. methane

emissions from 2002-2014, with the trend being largest in the central part of the country,

including Pennsylvania, West Virginia, Ohio and Michigan.  The study concludes, “This large

increase in U.S. methane emissions could account for 30–60% of the global growth of

atmospheric methane seen in the past decade.”  Although the Harvard study does not attribute the

increase to a specific source, the trend coincides with the increase in natural gas production in

those areas.  

Recent studies have also indicated that methane emissions and leaks from gas production

and transportation facilities have been underestimated.  Consequently, the impact of the Nexus64

project on GHGs must not be dismissed so easily, particularly when considered against the

cumulative impact of several pipeline projects proposed for the same region. 

The Draft EIS failed to adequately analyze the impacts of the proposed project’s

greenhouse gas emissions on climate change as required by NEPA.  “The impact of greenhouse

gas emissions on climate change is precisely the kind of cumulative impacts analysis that NEPA

requires agencies to conduct.” Center for Biological Diversity v. National Highway Traffic Safety

Found at http://www.scientificamerican.com/article/leaky-methane-makes-natural-gas-bad-for-64
global-warming. -54-
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Administration, 508 F.3d 508, 550 (9th Cir. 2007)); Mid States Coalition for Progress v. Surface

Transportation Board, 345 F.3d 508 (9  Cir. 2008); Border Power Plant Working Group v.th

DOE, 260 F.Supp 2d 997 (S.D. Cal. 2003).  NEPA calls for a quantification of the “incremental

impact[s] that [the proposed project’s] emissions will have on climate change … in light of other

past, present, and reasonably foreseeable actions.” Ctr. for Biological Diversity v. Nat'l Highway

Traffic Safety Admin., 538 F.3d 1172, 1216 (9th Cir. 2008). 

Furthermore, the NGT Project Draft EIS fails to comply with the CEQ’s final guidance

requiring agencies to provide an analysis of climate adaptation impacts. The CEQ directs

agencies to consider both an action’s potential impacts to climate change (emissions) and the

potential impacts of climate change on the action (adaptation). Considerations of climate

adaptation are “squarely within the realm of NEPA, informing decisions on whether to proceed

with and how to design the proposed action so as to minimize impacts on the environment,

as well as informing possible adaptation measures to address these impacts, ultimately enabling

the selection of smarter, more resilient actions.” (2014 Revised Draft Guidance at 77828-29).

The Draft EIS is therefore deficient by omission. FERC Staff’s failure to provide a

climate adaptation analysis incorporating CEQ’s criteria is arbitrary and capricious. Scientific

uncertainties about climate change in general and scientific uncertainties about potential

cumulative impacts globally or within a project’s region of influence are not a sufficient

rationalization for an agency’s failure to conduct a required adaptation analysis. Moreover, it is

possible for an agency’s adaptation analysis to be so limited in scope or detail as to effectively

constitute a failure by omission.
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CEQ criteria for adequate NEPA climate adaptation analysis include “heat waves,

wildfires, drought, sea level rise, or more intense storms, all of which could affect a project and

worsen its resulting environmental impacts.” (2014 Revised Draft Guidance at 77825).

Furthermore, federal agencies are particularly directed “to conduct such an analysis where a

project is in an area vulnerable to climate change, or where it has a long lifespan that could be

shortened because of climate impacts.” Id. 

The FERC Staff deprived the public of its lawful comment opportunity on this issue at

the DEIS stage. NEPA regulations at 40 C.F.R. § 1502.09(a) require that “The draft statement

must fulfill and satisfy to the fullest extent possible the requirements established for final

statements in section 102(2)( C) of the Act. If a draft statement is so inadequate as to preclude

meaningful analysis, the agency shall prepare and circulate a revised draft of the appropriate

portion.”  A supplemental DEIS is required if the agency “makes substantial changes in the

proposed action that are relevant to environmental concerns,” or “[t]here are significant new

circumstances or information relevant to environmental concerns.” 40 C.F.R. § 1502.9(c)(1). If

the new information shows that the remaining action will affect the quality of the environment

“in a significant manner or to a significant extent not already considered, a supplemental EIS

must be prepared.” Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 374, 109 S.Ct.

1851, 1859 (1989). A “supplemental EIS is . . .  required where new information ‘provides a

seriously different picture of the environmental landscape.’” City of Olmsted Falls v. FAA, 292

F.3d 261, 274 (D.C.Cir. 2002).

.  The Sierra Club seeks summary disposition which requires supplementation of the DEIS

in the form of meaningful estimates of the GHG emissions associated with the production,
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leakage and combustion of the natural gas brought into production as an indirect effect of

NEXUS, along with the reopening of the public comment stage for circulation of a supplemented

DEIS. 

G. A Programmatic EIS Should Be Ordered Because of
The Profusion of Pipeline Proposals Within the Region

FERC persists in holding a narrow view of cumulative impacts, both for the pipeline

itself over its extended range and in the context of many other polluting pipeline and natural gas

infrastructure projects in the region.  FERC focuses on localized effects rather than on the

combined effects within broader areas such as watersheds and drainage systems. Likewise,

regional farm production effects and the health of species of concern should be considered

cumulatively.  A valid cumulative impacts analysis should address upstream extraction in the

Marcellus/Utica plays as well as downstream transportation and combustion.  

While acknowledging the existence of nine (9) planned, proposed, or existing FERC-

related natural gas transmission projects in the region, FERC limited its consideration of

cumulative impacts only to segments of projects within 10 miles of the NEXUS project.  FERC

should instead be considering the broad impacts of the numerous projects that are emanating

from the Marcellus shale region, many of which, such as E.T. Rover, are duplicative.

Notably, the NEXUS DEIS offered a less reluctant look at broader impacts which favor

construction.  On page 4-270 of the DEIS, FERC stated, “We find that the Projects, along with

other planned natural gas projects in the Midwest region, may result in the displacement of some

coal use or encourage the use of lower carbon fuel for new growth areas, thereby regionally

offsetting some GHG emissions.”  These are essentially downstream impacts on power plant

activities outside of FERC’s jurisdiction and the GHG offset is at best questionable.  FERC -57-
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should be equally willing to look at upstream cumulative adverse impacts, such as the increase in

green house gas emissions from methane leaks and natural gas production.

FERC must prepare a programmatic EIS for natural gas infrastructure projects related to

development of the Marcellus and Utica shale formations. CEQ regulations and guidance support

the need for a regional programmatic EIS to better inform the public about the true nature and

scope of natural gas infrastructure projects that are pending before FERC or are reasonable

foreseeable.   

A programmatic EIS is sometimes required for “broad Federal actions.”  40 C.F.R. §

1502.4(b). “Programmatic NEPA reviews address the general environmental issues relating to

broad decisions, such as those establishing policies, plans, programs, or suite of projects, and can

effectively frame the scope of subsequent site- and project-specific Federal actions.”  CEQ,

Effective Use of Programmatic NEPA Reviews, pp. 9-10 (2014).   “A well-crafted programmatic65

NEPA review provides the basis for decisions to approve such broad or high-level decisions such

as identifying geographically bounded areas within which future proposed activities can be taken

or identifying broad mitigation and conservation measures that can be applied to subsequently

tiered reviews.”  Id.  Additionally:

Programmatic NEPA reviews may also support policy- and planning-level
decisions when there are limitations in available information and uncertainty regarding
the timing, location, and environmental impacts of subsequent implementing action(s). 
For example, in the absence of certainty regarding the environmental consequences of
future proposed actions, agencies may be able to make broad program decisions and
establish parameters for subsequent analyses based on a programmatic review that
adequately examines the reasonably foreseeable consequences of a proposed program,
policy, plan, or suite of projects.”

http://www.whitehouse.gov/sites/default/files/docs/effective_use_of_programmatic_nepa_revi65
ews_final_dec2014_searchable.pdf -58-
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Id. at 11.  Merely because future gas infrastructure projects may be theoretical does not mean that

FERC would not be able to “establish parameters for subsequent analyses.”  In fact, this may

assist FERC (and the public) in understanding the broader reasonably foreseeable consequences

of jurisdictional projects and non-jurisdictional gas drilling in the Marcellus and Utica shale

formations.

The 2014 Guidance recommends preparing a programmatic EIS when “several energy

development programs proposed in the same region of the country [have] similar proposed

methods of implementation and similar best practice and mitigation measures that can be

analyzed in the same document.”  Id. at 21.  Additionally, CEQ says that “broad Federal actions

may be implemented over large geographic areas and/or a long time frame” and “must include

connected and cumulative actions, and the responsible official should consider whether it is

helpful to include a series or suite of similar actions.”  Id. at 22.  

According to CEQ, the benefit of a programmatic EIS is that “[w]hen the public has a

chance to see the big picture early it can provide fresh perspectives and new ideas before

determinations are made that will shape the programmatic review and how those determinations

affect future tiered proposals and NEPA reviews.” Id. at p. 25 (citations omitted).  Furthermore:

Programmatic NEPA reviews provide an opportunity for agencies to incorporate
comprehensive mitigation planning, best management practices, and standard operating
procedures, as well as monitoring strategies into the Federal policymaking process at a
broad or strategic level.  These analyses can promote sustainability and allow Federal
agencies to advance the nation’s environmental policy as articulated in Section 101 of
NEPA.

By identifying potential adverse impacts early during the broad programmatic
planning, programmatic NEPA reviews provide an opportunity to modify aspects of the
proposal and subsequent tiered proposals to avoid or otherwise mitigate those impacts.  A
thoughtful and broad-based approach to planning for future development can include best-59-
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management practices, standard operating procedures, adaptive management practices,
and comprehensive mitigation measures that address impacts on a broad programmatic
scale (e.g., program-, region-, or nation-wide).

Id. at 35.  

According to the Energy Information Administration (“EIA”), there at least 57 natural gas

infrastructure projects that have either recently been put into service or are either in the planning

stage or under environmental review in the Northeast, Midwest, and Southeast.  EIA, Today in

Energy, Some Appalachian natural gas spot prices are well below the Henry Hub national

benchmark, Oct. 15, 2014.   Of these 57 pipeline projects, 56 are dedicated to transporting66

Marcellus and/or Utica shale gas away from states like Pennsylvania.  This is an enormous

expansion of the natural gas pipeline system and much of it is due to gas drilling in the Marcellus

and Utica shale formations.  A third of it could be made bidirectional in the near future .EIA,

Today in Energy, 32% of natural gas pipeline capacity into the Northeast could be bidirectional

by 2017 (Dec. 2, 2014).   Undoubtedly, there is broad Federal action being implemented over a67

large geographic area, and natural gas infrastructure projects have similar proposed methods of

implementation and similar best practice and mitigation measures.  Therefore, FERC must

prepare a programmatic EIS.  

Moreover, case law supports the preparation of a programmatic EIS here.  In Kleppe v.

Sierra Club, the Supreme Court recognized that NEPA may mandate a comprehensive EIS “in

certain situations where several proposed actions are pending at the same time.”  Kleppe, 427

At http://www.eia.gov/todayinenergy/detail.cfm?id=18391 ( Note: scroll to bottom of page and66
click on the link titled “Several pipeline projects are underway” for a spreadsheet listing the 57 pipeline
projects). 

At http://www.eia.gov/todayinenergy/detail.cfm?id=19011 67 -60-
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U.S. 390, 409 (1976).  The Court noted that “when several proposals . . . that will have

cumulative or synergistic environmental impact upon a region are pending concurrently before an

agency, their environmental impacts must be considered together.  Only through comprehensive

consideration of pending proposals can the agency evaluate different courses of action.”  Id. at

410.

Appellate courts have defined a two-pronged inquiry to establish whether a programmatic

EIS is appropriate: (a) Could the programmatic EIS be sufficiently forward looking to contribute

to the decisionmakers’ basic planning of the overall program? and, (b) Does the decisionmaker

purport to ‘segment’ the overall program, thereby unreasonably constricting the scope of

primordial environmental evaluation?” Churchill County v. Norton, 276 F.3d 1060, 1076 (9th

Cir. 2001) (citing Nat’l Wildlife Fed’n v. Appalachian Reg’l Comm’n, 677 F.2d 883, 889 (D.C.

Cir. 1981)). See also Foundation on Economic Trends v. Heckler, 756 F.2d 143, 159 (D.C. Cir.

1985). 

In the present case, a PEIS would be sufficiently forward looking to contribute to FERC’s

(and the public’s) basic understanding of the true scope of the current and reasonably foreseeable

build-out of gas infrastructure to connect the Marcellus and Utica shale formations to market

areas.  Respecting the second prong, FERC cannot escape the existence of a comprehensive

program with cumulative environmental effects by “disingenuously describing it as only an

amalgamation of unrelated smaller projects.”  Churchill County, 276 F.3d at 1076 (citing Nat’l

Wildlife Fed’n, 677 F.2d at 890). 

Where there are large scale plans for regional development, NEPA requires both a

programmatic and site-specific EIS.  See City of Tenakee Springs v. Block, 778 F.2d 1402, 1407

-61-
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(9th Cir. 1985).  See, also, LaFlamme v. Federal Energy Regulatory Commission, 852 F.2d 389,

401-02 (9th Cir. 1988).  (where several foreseeable similar projects in a geographical region have

a cumulative impact, they should be evaluated in a single EIS). In LaFlamme, the court struck

down FERC’s authorization of a hydroelectric project in part because the agency failed to

consider the cumulative impacts of other projects on the American River Basin.  Instead, FERC

relied on a previous EIS that was “limited to assessing the impact of that project’s diversion

dams and other proposed facilities in that project’s area.”  (Emphasis in original). LaFlamme v.

FERC at 401.  The court continued:

At no point did the EIS analyze the effects that other projects, pending or
otherwise, might have on this section of the American River Basin.  Such a narrow
analysis of one project’s impact on this area cannot possibly provide the necessary broad
consideration of all “past, present, and reasonably foreseeable future actions” required in
a cumulative impact analysis.  Considering that the Upper Mountain Project represents
only the initial development of the remaining water resources in the South Fork of the
American River basin, the foreseeability of future development underscores the
importance of performing a comprehensive cumulative impact analysis of the project’s
effects on the environmental before any more development proceeds.  The Upper
Mountain Project’s EIS does not provide the necessary comprehensive analysis of the
cumulative impact of all projects in this area, especially the Sayles Flat Project. 

Additionally, FERC’s analysis of the Sayles Flat project in their order denying
rehearing does not support their conclusion that this project does not have a potential for
significant adverse cumulative impacts on the resources in this area.  FERC and the
FERC staff make the same analytical error with Sayles Flat as they did in their study of
the Upper Mountain Project: they examined the Sayles Flat project in isolation, without
considering the “net” impact that all projects in the area may have on the environment. 
National Wildlife Federation v. FERC, 801 F.2d at 1507.  Therefore, because FERC has
not considered the impact that all past, present, and reasonably foreseeable future project
may have on the basin’s resources, the record simply cannot support FERC’s conclusion
that the Sayles Flat project does not have a potential for adverse cumulative impacts on
the environment.  Accordingly, FERC’s decision not to prepare an EIS on the project’s
cumulative impacts was unreasonable.  

Id. at 401-02. 

-62-
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FERC has in recent years initiated several docket proceedings related to the coordination

of the natural gas and electricity markets. See Coordination Between Natural Gas and Electricity

Markets (Docket No. AD12-12-000); Coordination of the Scheduling Processes of Natural Gas

Pipelines and Public Utilities (Docket No. RM14-2-000); Order Initiating Investigation into ISO

and RTO Scheduling Practices, 146 FERC ¶ 61,202 (Docket Nos. EL14-22 et seq.); and Posting

of Offers to Purchase Capacity, 146 FERC ¶ 61,203 (Docket No. RP14-442).  FERC explained

that “since natural gas is expected to be relied on much more heavily in electricity generation, the

interdependence of these industries merits careful attention.”  Coordination Between Natural

Gas and Electricity Markets (Docket No. AD12-12-000, Accession No. 20120215-3066).  In

ordering further conferences and reports, FERC highlighted the “growing concern regarding

natural gas-electric interdependencies and in particular whether the natural gas and electric

industries are prepared to work together seamlessly in an environment of increasing reliance on

the use of natural gas as a fuel for electric generation.”  Coordination Between Natural Gas and

Electricity Markets, 141 FERC ¶ 61,125 at 1 (Nov. 15, 2012).  One of the issues that “spurred

significant discussion and concern” was “whether electric market incentives are adequate to

ensure gas-fired generator performance or otherwise signal the need for pipeline infrastructure to

meet growing needs.”  Id. at 3, n. 2.   

Addressing cumulative impacts in a systematic way is crucial not only for avoiding and

mitigating adverse impacts, but also for assessing the economic viability of a project. CEQ

regulations provide for the production of a PEIS where federal actions are “connected,”

“cumulative,” or “similar,” and related case law suggests that a PEIS is appropriate where federal

actions will share “cumulative or synergistic environmental consequences.”

-63-
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In Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1215 (9th Cir.

1998), the Ninth Circuit held that a single environmental impact statement should have been

prepared by the U.S. Forest Service for five separate actions (five separate contracts for the sale

of salvage timber) which were all part of one large project (a timber salvage and re-vegetation

project in an eastern Oregon national forest following an extensive fire).  Id. at 1209. The court

found the sales were cumulative actions because they were part of a single project, were

announced simultaneously, and were reasonably foreseeable.  Id. at 1514-15.  The court never

explicitly mentioned segmentation, but it did quote from 40 C.F.R. § 1508.27(b)(7) in discussing

the agency’s duty to assess the cumulative impacts of all five sales within one programmatic

EIS.   Id., see also, North Carolina Alliance for Transp. Reform, Inc. v. U.S. Dept. of Transp.,68

151 F.Supp.2d 661, 685 (M.D.N.C. 2001) (citing Blue Mountains, 161 F.3d 1208, and

concluding (on segmentation principles) that both Eastern and Western sections of a Northern

Beltway development project would have cumulatively significant impacts and should have been

considered in a single EIS); LaFlamme v. FERC, 852 F.2d 389, 401-03 (9th Cir. 1988) (finding

that agency consideration of specific facts in isolation is insufficient to replace comprehensive

analysis of the impact of the program as a whole).  

There is one case that comes close to compelling a PEIS outside of a finding of

segmentation.  In Natural Resources Defense Council, Inc. v. Callaway, 524 F.2d 79, 88 (2d Cir.

1975), the Second Circuit imposed some obligations on the U.S. Navy to include other proposed

projects in its EIS for a Long Island Sound dumping project, but generally declined to require the

40 C.F.R. § 1508(b)(7) is the source of the rule against segmentation: “Significance cannot be68
avoided by … breaking [an action] down into small component parts.”  Blue Mountains, 161 F.3d at
1215 (quoting 40 C.F.R. § 1508.27(b)(7). -64-

USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 260 of 295



production of a full-fledged PEIS.  The Second Circuit noted that “an agency may [treat] a

project as an isolated “single-shot” venture in the face of persuasive evidence that it is but one of

several substantially similar operations, each of which will have the same polluting effect in the

same area.  To ignore the prospective harm under such circumstances could be to risk ecological

disaster.” Id. (discussing “comprehensive evaluation”).

The Sierra Club requests a finding on summary disposition that before the NEXUS EIS

may be finalized, it must first be analyzed as part of a regional multiplicity of pipeline proposals

covered in a Programmatic Environmental Impact Statement from which the NEXUS EIS may

then be tiered.

V. CONCLUSION

Intervenor Sierra Club has demonstrated that there are no material facts in dispute and the

Spectra Energy’s application for the NEXUS pipeline project contravenes valid and explicit

federal laws, Commission policies and regulations.  For summary disposition to be appropriate,

the proponent’s evidence must be viewed in its most favorable light, and the Commission must

find that there are no material facts in dispute, or that the facts presented by the proponent would

have been accepted in reaching the decision. Columbia Gulf Transmission Co., 79 FERC ¶61,351

at ¶ 62,501  (1997). The Sierra Club has provided sufficient evidence and law to meet its burden

as to each of the contentions it has raised, and consequently, Intervenor must be granted summary

disposition. 

WHEREFORE, the Sierra Club prays the Commission grant it summary disposition on

all contentions delineated herein, and to order appropriate procedural and, if appropriate,
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substantive relief as requested, together with such other and further relief the Commission may

deem necessary at law and in equity.

Respectfully,

November 17, 2016  Terry J. Lodge                            
Terry J. Lodge, Esq.
316 N. Michigan St., Suite 520
Toledo, OH 43604-5627
(419) 255-7552
Fax (440) 965-0708
lodgelaw@yahoo.com
Counsel for Sierra Club

CERTIFICATE OF SERVICE

In accordance with the requirements of Section 385.2010 of the Commission’s Rules of
Practice and Procedures, I hereby certify that I have this day, November 17, 2016, caused a copy
of the foregoing document to be served upon each person designated on the official service list
compiled by the Commission’s Secretary in this proceeding.

 Terry J. Lodge                            
Terry J. Lodge, Esq.
Counsel for Sierra Club
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Frank Zaski, Franklin, MI.
FERC policy dictates it must investigate if the proposed pipeline will 
“have any adverse effect on the EXISTING CUSTOMERS of the expanding 
pipeline, EXISTING PIPELINES in the market and their CAPTIVE CUSTOMERS.”  
https://www.ferc.gov/legal/maj-ord-reg/PL99-3-001.pdf 
Since the EIS was published, new information finds: 

NEXUS WILL HAVE AN ADVERSE EFFECT ON SHIPPERS AND EXISTING PIPELINES  

Nexus will have an adverse effect on competing pipelines, specifically 
ANR, Vector, TransCanada and Alliance and their captive customers. Nexus 
anchor shippers, DTE and Union, stated they will “DECONTRACT” these 
pipelines. With only 59% of its capacity filled, Nexus will likely 
operate at a financial lose and pose a burden on its own shippers.  

DTE WILL DE-CONTRACT (DTE owns 50% of Nexus)
DTE Chairman Gerry Anderson stated to investment analysts on 4/26/2017: 
“NEXUS and Rover, are they bringing a lot of incremental volume? The 
answer is no. It's a DISPLACEMENT. So, we've seen the volumes – Western 
Canadian gas volumes from Chicago all DE-CONTRACTED as we contracted up 
Marcellus and Utica volumes from Ohio and geographies nearby. So, those 
two DON'T BRING ANY INCREMENTAL.”  

DTE President Jerry Norcia stated to analysts on 4/26/2017: 
“So let me start with two pipes, our pipe NEXUS and Rover. Just for 
clarity, those pipes connect to our Vector Pipeline which we own with 
Enbridge. And THOSE TWO PIPES ARE REALLY DISPLACING EXISTING SUPPLY INTO 
THE VECTOR PIPELINE. We are not expanding the Vector Pipeline into Dawn. 
… we're going to DISPLACE supplies coming in from Chicago which really 
come from Western Canada. So it's really a DISPLACEMENT of (minute 38:59) 
Western Canadian gas.”  https://seekingalpha.com/article/4065656-dte-
energy-dte-q1-2017-results-earnings-call-transcript?part=single

According to another DTE spokesperson on April 21, 2017:
“The Company [DTE] has 50,000 Dth/d of capacity on VECTOR Pipeline and 
75,000 Dth/d on ANR PIPELINE, both scheduled to expire October 31, 2017. 
The Company plans to REPLACE 75,000 Dth/d of that capacity with NEXUS 
effective November 1, 2017.” 
Page 7 http://efile.mpsc.state.mi.us/efile/docs/18152/0019.pdf 

The ANR Pipeline Company strongly protested Nexus at MPSC 2016 DTE rate 
cases stating:  DTE failed to adequately consider alternatives to Nexus 
and minimize its costs, DTE Gas did not negotiate with ANR, and whatever 
gas cost savings could be achieved by Nexus could be achieved by other 
alternatives at a lower cost. 
https://efile.mpsc.state.mi.us/efile/docs/17691/0141.pdf 

https://efile.mpsc.state.mi.us/efile/docs/17920/0066.pdf

ENBRIDGE’S UNION GAS WILL DE-CONTRACT (Union is an affiliate of 50% Nexus 
owner Enbridge)
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The Ontario Energy Board (OEB) reports that Nexus will only REPLACE gas 
from current sources:  
“OEB staff notes that the estimate of gas cost savings is based on the 
difference between the landed costs of Western Canadian supplies that 
flow on the TCPL MAINLINE AND ALLIANCE / VECTOR (which UNION IS 
DECONTRACTING) and the landed costs associated with the NEXUS contract 
(which UNION WILL USE TO REPLACE ITS WESTERN CANADIAN SUPPLIES). Page 8 
http://www.rds.ontarioenergyboard.ca/webdrawer/webdrawer.dll/webdrawer/re
c/507056/view/

TransCanada has signed 100% capacity on its Mainline and is seeking 
approval to transport gas from Alberta at rates significantly below 
Nexus. Alliance is considering the same.

Summary 
For Nexus owners, and anchor shippers DTE and Enbridge, Nexus does not 
bring new supply. It will only displace capacity from existing pipelines 
and producers. These pipelines and their shippers will be adversely 
effected by Nexus. 
Rover (under construction) and ANR and other existing pipelines can 
provide gas transportation for all other Nexus shippers.
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Frank Zaski, Franklin, MI.
THERE IS NO NEED FOR NEXUS. There is now more gas pipeline capacity 
flowing in and out of Michigan than 25 years age. However, during this 
period, gas usage in Michigan has declined significantly. 
https://www.eia.gov/naturalgas/data.cfm#prices

Michigan just passed energy legislation that will reduce DTE’s need for 
natural gas. 
DTE must add an additional 5% renewable energy to their electric 
generating capacity by 2022 and continue annual electric and gas energy 
efficiency improvements of 1% or more with incentives to get above 1.5% 
efficiency. https://neo.ubs.com/shared/d1btZ4yqH6QV/   and  
http://www.crainsdetroit.com/article/20161215/NEWS01/161219886/legislatur
%20e-oks-rewrite-of-michigan-energy-law

The flow of gas thru Michigan to Dawn has declined in half compared to 
just 5 years ago. Marcellus gas flowing thru New York has taken a giant 
bite out of gas flows thru Michigan to Ontario.  
https://www.eia.gov/dnav/ng/ng_move_poe2_a_EPG0_ENP_Mmcf_a.htm 

The MPSC DENIED NEXUS COST RECOVERY for DTE Gas and DTE Electric for lack 
of evidence that Nexus costs are reasonable and prudent and for refusing 
to supply details of Nexus contracts. 
  
In a recent DTE Electric cost recovery ORDER, the MPSC “finds that costs 
associated with NEXUS should not be recoverable absent a transparent 
evidentiary presentation examining the full nature of the NEXUS 
arrangements. Only under such circumstances will the Commission be 
prepared to determine the viability of said costs.”  Page 5  
http://efile.mpsc.state.mi.us/efile/docs/17920/0128.pdf

In the DTE Gas ORDER, “The Commission agrees with the ALJ that costs 
associated with NEXUS should not be recoverable absent a transparent 
evidentiary presentation examining the full nature of the NEXUS 
arrangements.” Page 18 
http://efile.mpsc.state.mi.us/efile/docs/17691/0144.pdf

According to the FEIS, just 59% of Nexus capacity has been signed in 
precedent agreements.(Page 45) An analyst stated that FERC has never 
approved a pipeline with so little commitment, and DTE may not even take 
their share until 2024, if then.

DTE had to increase their take of Nexus capacity in order to justify it
DTE Energy: “DTE Electric entered into an agreement with NEXUS in July 
2014 for 8,500 Dth/d during the Transition Period and 75,000 Dth/d during 
the CCGT Period.”  
“Based on recent discussions with NEXUS, we believe that an increased 
commitment is necessary in order to ensure that the project has 
sufficient customer commitments to justify proceeding with construction. 
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For these reasons, we recommend increasing our Transition Period 
commitment from 8,500 Dth/d to 30,000 Dth/d.”
(https://efile.mpsc.state.mi.us/efile/docs/17920/0065.pdf    Pages 136, 
149  

DTE won’t take their full Nexus commitment until 2024, if then  
Per DTE, “DTE Electric does not expect to fully utilize the capacity 
contracted on the NEXUS Pipeline during the first few years of the 
contract (through 2021). ..NEXUS Pipeline capacity is expected to be 
fully utilized once a second combined cycle unit is brought online [after 
2022?]. DTE Electric will not be using all of the available NEXUS 
Pipeline capacity to meet DTE Electric natural gas load requirements. 
Instead, DTE ELECTRIC PLANS TO RELEASE AVAILABLE CAPACITY TO THE MARKET 
IN ORDER TO RECOVER THE VALUE OF THE UNUTILIZED PIPELINE CAPACITY.”  
Page 28 https://efile.mpsc.state.mi.us/efile/docs/17920/0084.pdf 

Nexus and Rover will take capacity from existing pipes 
RNB reports that with the final REX capacity addition, Marcellus/Utica 
production DID NOT increase in spite of winter premiums. The gas supply 
is being redirected from other takeaway capacity out of Ohio. They add, 
“As more of new pipeline projects to the south and west are completed, 
expect to see a lot more of this kind of competition – mostly new 
projects “stealing” gas from legacy pipes.”  
https://rbnenergy.com/its-been-a-long-time-comin-new-rex-zone-3-capacity-
reveals-the-future-of-northeast-gas-markets

There are already many gas pipelines from Appalachia to the Midwest and 
Gulf already in service. More will be built this year to provide 
additional gas to the Gulf and Mexico. They include Leach Xpress, Rayne 
Xpress, Access South, Adair Southwest and Lebanon Extension. 
https://www.snl.com/web/client?auth=inherit#news/article?id=39157641&KeyP
roductLinkType=4
https://www.snl.com/web/client?auth=inherit?#news/article?KeyProductLinkT
ype=2&id=39122800

ANALYSTS SAY THERE IS NO NEED FOR BOTH ROVER AND NEXUS

UBS:   “CONSENSUS DOES NOT BELIEVE BOTH THE ROVER PIPELINE AND NEXUS WILL 
GET BUILT AS THE TWO PIPELINES TOGETHER COULD OVERWHELM MIDWEST 
DEMAND....  WE SEE THE TWO PIPELINES AS PUTTING EVEN MORE DOWNWARD 
PRESSURE ON DAWN GAS PRICES,” https://neo.ubs.com/shared/d164YLuAtcXIj

SNL: "It's NOT CLEAR FROM TODAY’S STANDPOINT THAT THE MARKET NEEDS THESE 
PIPELINES [Rover and Nexus], and we're already starting to see them slow 
down a bit, as well as some LNG projects." 
https://www.snl.com/web/client?auth=inherit#news/article?id=34292452&KeyP
roductLinkType=4

RBN Energy: “IT IS NOT LIKELY BOTH ROVER AND NEXUS WILL BE BUILT….Neither 
the Northeast, the Midwest nor Ontario (nor all these areas combined) 
will need nearly enough gas to absorb all the production flowing out of 
Marcellus/Utica wells and gas processing plants.”  
https://rbnenergy.com/too-much-pipe-on-my-hands-marcellus-utica-takeaway-
capacity-to-the-midwest-canada

20170130-5029 FERC PDF (Unofficial) 1/29/2017 10:22:38 PM
USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 269 of 295



Nexus is too late to the party and not needed. Ample capacity to the 
Midwest and Dawn is already in place. Nexus would be detrimental to other 
pipelines, shippers, landowners and the environment.
Plus, FERC must also consider that the pro-coal actions of the new 
President will work against expansion of natural gas use and gas 
pipelines.  
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                                                 UNITED STATES OF AMERICA
                              FEDERAL ENERGY REGULATORY COMMISSION
 
 
NEXUS Gas Transmission, LLC                                           Docket Nos. CP16-22-001
Texas Eastern Transmission, LP                                                                   CP16-23-001
DTE Gas Company                                                                                       CP16-24-001
Vector Pipeline, LP                                                                                       CP16-102-001
                                                                                                               

 
ORDER GRANTING REHEARINGS FOR

FURTHER CONSIDERATION
                                                           
                                                             (October 23, 2017)
 

Rehearings have been timely requested of the Commission’s order issued on
August 25, 2017, in this proceeding.  NEXUS Gas Transmission, LLC, et al., 160 FERC 
¶ 61,022 (2017).  In the absence of Commission action within 30 days from the date the
rehearing requests were filed, the request for rehearing (and any timely requests for
rehearing filed subsequently) would be deemed denied.  18 C.F.R. § 385.713 (2017).
 

In order to afford additional time for consideration of the matters raised or to be
raised, rehearing of the Commission’s order is hereby granted for the limited purpose of
further consideration, and timely-filed rehearing requests will not be deemed denied by
operation of law.  Rehearing requests of the above-cited order filed in this proceeding will
be addressed in a future order.  As provided in 18 C.F.R. § 385.713(d), no answers to the
rehearing requests will be entertained.
 
 
 
 

Nathaniel J. Davis, Sr.,
Deputy Secretary.
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

In re Sierra Club, 
) 
) 
) 
) 

CASE NO. ---------------------
Petitioner. 

) 

---------- ) 

DECLARATION OF RYAN TALBOTT 

I declare under penalty of perjury that the following is true: 

1. My name is Ryan Talbott. I am the executive director of the 

Allegheny Defense Project, a non-profit forest protection organization based in 

Kane, PA. I gradu.ated from Lewis & Clark Law School with a Juris Doctorate in 

2012 and am a member in good standing of the Oregon State Bar and the D.C. 

Circuit Court of Appeals Bar. My full resume is included as Appendix A to this 

affidavit. 

2. Since approximately 2014, I have participated in numerous natural gas 

certificate proceedings before the Federal Energy Regulatory Commission (FERC). 

During this time, I have become well-acquainted with FERC's website, including 

its eLibrary, which contains the documents that are filed in FERC proceedings. 

3. On October 23, 2017, Appalachian Mountain Advocates retained me 

as a consultant to review all natural gas certificate proceedings since 2009 and 

compile a list of proceedings in which a request for rehearing was requested and to 
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include in that list the result of that request, including whether FERC issued an 

Order Granting Rehearing for Further Consideration (i.e., "Tolling Order") 

following the submission of a request for rehearing. 

4. To compile this list, I went to FERC's website at 

https:llwww.ferc.gov/. From there, I went to the "Industries" tab and selected 

"Natural Gas," which takes you to the following page: https:llwww.ferc.gov/indust 

ries/gas.asp. From there, I scrolled down to the "Gas Pipelines and Storage" 

column and selected the "Approved Major Pipeline Projects," which takes you to 

the following page: https:llwww.ferc.gov/industries/gas/indus-act/pipelines/approv 

ed-projects.asp. On the "Approved Major Pipeline Projects" page, FERC organizes 

pipeline proceedings by year (from 2009-present), docket number, 

company/project, capacity, miles of pipe and compression, location, application 

filing date, and date FERC issued the certificate. 

5. I used the docket number of each proceeding from 2009-present and 

ran a search in FERC's eLibrary at the following page: https:llelibrary.ferc.gov/id 

mws/docket_search.asp. On this page, I entered the docket number and clicked 

"submit." Once in the docket for each proceeding, I searched for FERC orders that 

authorized projects, tolled rehearing, granted or denied rehearing, granted or 

denied a request for stay, and granted or denied various requests to proceed with 

2 
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project construction. I also searched for individual requests for rehearing and 

requests for stay. 

6. Based on information obtained through those searches, I created the 

spreadsheet included as an appendix to this Exhibit. The spreadsheet represents all 

projects identified on FERC's "Approved Major Pipeline Projects" page in which a 

request for rehearing was filed. I organized the spreadsheet according to the 

following columns: (A) project name; (B) project docket number; (C) citation of 

FERC's order authorizing the project; (D) date of the first request for rehearing; 

(E); date of FERC's tolling order; (F) date of FERC's order on rehearing; (G) the 

number of days between the first request for rehearing and FERC' s order on 

rehearing; (H) parties requesting rehearing; (I) issues raised on rehearing; (1) 

outcome on rehearing; (K) whether a stay was requested; (L) whether FERC 

granted a stay; and (M) whether FERC allowed construction during the tolling 

period. 

7. Each row of the spreadsheet represents the projects to which FERC's 

authorization order in Column C applies. In some cases, FERC' s authorization 

order applies to a single project proposed by a single applicant. In other cases, 

FERC's authorization order applies to multiple projects that were proposed by 

multiple applicants but considered together by FERC and addressed in a single 

authorization order. 

3 
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8. To calculate the number of days between the first request for 

rehearing and FERC's order on rehearing (Column G), I entered a formula that 

subtracted the date in Column D from the Date in Column F. For example, for Row 

2, Column G for the AES Sparrows LND & Mid-Atlantic Pipeline Project, I 

entered "=F2-D2" and hit enter. This automatically calculated the number of days 

between the date of the first request for rehearing (Feb. 12, 2009) and FERC's 

order on rehearing (September 17, 2009) as 217 days. I repeated this calculation 

for each row. 

9. For columns H, I, and J, I organized by party filing a request for 

rehearing (Column H), the issues that party raised on rehearing (Column I), and the 

outcome on rehearing (Column J). In projects with multiple requests for rehearing, 

I organized each request by number in Column H and used that same number for 

the corresponding values in Columns I and J. In some instances where multiple 

requests for rehearing were filed, I simply entered in Column J that FERC granted 

or denied the request for rehearing because FERC' s order granted or denied all 

requests in their entirety. 

10. In cases where documents were not available or applicable, I entered 

"N/A." For example, in Row 3, Column F for the Kleen Energy Lateral, I entered 

"NI A" because FERC never issued an order on rehearing due to the fact that the 

party that sought rehearing withdrew its request. See Row 3, Column J. In Row 76, 

4 
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Column F for the Atlantic Sunrise Project, I entered "NI A" because FERC has not 

yet issued an order on rehearing. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on this '/!!day of November, 2017. 

Rya~'ii~ 

5 
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3.	D
enied

4.	D
enied

5.	D
enied

6.	D
enied

7.	D
enied

8.	D
enied

9.	D
enied

10.	D
enied

11.	D
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9/23/09
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Texas	Eastern	Transm
ission,	LP

,	129	FERC	¶
	61,151	(N

ov.	19,	2009)
12/18/09
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	61,161	(M

ay	29,	2012)
6/12/12

7/9/12
1/11/13
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3.	Landow
ner

4.	Landow
ner/environm

ent
5.	Landow

ner/environm
ent

1.	D
enied

2.	D
enied

3.	D
enied

4.	D
enied

5.	D
ism

issed	(untim
ely)

Y
N

Y

D
river	Residue	Pipeline

CP12-468-000
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4/18/13
175

Atlas	Pipeline	and	Pioneer	N
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m
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Dom
inion	South	Pipeline	Co.,	LP

,	141	FERC	¶
	62,183	(D

ec.	12,	2012)
1/11/13

2/11/13
8/8/13
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D
enied

N
N
/A

Y
Line	1655	N

orth
CP14-99-000

Colum
bia	Gas	Transm

ission,	LLC
,	148	FERC	¶

	61,138	(Aug.	22,	2014)
9/19/14

10/20/14
8/18/15

333
Allegheny	D

efense	Project
Environm

ent
D
enied

Y
N

Y

Cove	Point	LN
G
	Export

CP13-113-000
Dom

inion	Cove	Point,	LNG,	LP
,	148	FERC	¶

	61,244	(Sept.	29,	2014)
10/15/14

11/13/14
5/4/15

201

1.	Earthreports,	Potom
ac	Riverkeeper,	Sierra	Club,	and	

Chesapeake	Clim
ate	Action	N

etw
ork

2.	BP	Energy
3.	Allegheny	D

efense	Project	and	W
ild	Virginia

4.	M
yersville	Citizens	for	a	Rural	Com

m
unity

1.	Environm
ent

2.	D
iscrim

ination
3.	Environm

ent
4.	Environm

ent

D
enied

Y
N

Y

Sulphur	Springs	Com
pression

CP14-514-000
ANR	Pipeline	Co.,	149	FERC	¶

	61,197	(D
ec.	2,	2014)

1/2/15
2/2/15

7/7/15
186

AN
R	Pipeline	(applicant)

Fuel	rates
D
enied

N
N
/A

Y
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O
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W
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W
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G
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W
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ed	
During	Tolling	Period?

Constitution	Pipeline	and	Iroquois	Interconnect
CP13-499-000	
CP13-502-000

Constitution	Pipeline	Co.	LLC
,	149	FERC	¶

	61,199	(D
ec.	2,	2014)	

12/30/14
1/27/15

1/28/16
394

1.	Catskill	M
ountainkeeper,	Clean	Air	Council,	D

elaw
are-

O
tsego	Audubon	Society,	D

elaw
are	Riverkeeper	N

etw
ork,	

Riverkeeper,	and	Sierra	Club
2.	Capital	Region	Board	of	Cooperative	Educational	

Services
3.	H

enry	S.	Kerna	Trust
4.	Stop	the	Pipeline

5.	Allegheny	D
efense	Project	and	D

am
ascus	Citizens	for	

Sustainability

1.	Environm
ent

2.	Landow
ner

3.	Landow
ner

4.	Environm
ent/landow

ners
5.	Environm

ent/health

D
enied

Y
N

N

East	Side	Expansion
CP14-17-000

Colum
bia	Gas	Transm

ission,	LLC
,	149	FERC	¶

	61,255	(D
ec.	18,	2014)

1/16/15
2/18/15

10/14/15
271

1.	Clean	Air	Council
2.	D

ow
nington	Area	School	D

istrict
3.	Allegheny	D

efense	Project

1.	Environm
ent

2.	Landow
ner

3.	Environm
ent

1.	D
enied

2.	W
ithdraw

n
3.	D

enied
Y

N
Y

Leidy	Southeast
CP13-551-000

Transcontinental	Gas	Pipe	Line	Co.,	LLC
,	149	FERC	¶

	61,258	(D
ec.	18,	2014)

1/16/15
2/18/15

3/3/16
412

1.	D
elaw

are	Riverkeeper	N
etw

ork
2.	Kathleen	P.	Cherry

3.	Princeton	Ridge	Coalition

1.	Environm
ent

2.	Environm
ent

3.	Environm
ent/landow

ners
D
enied

Y
N

Y

Corpus	Christi	Liquefaction
CP12-507-000	
CP12-508-000

Corpus	Christi	Liquefaction,	LLC
,	149	FERC	¶

	61,283	(D
ec.	30,	2014)

1/29/15
3/2/15

5/6/15
97

Sierra	Club
Environm

ent
D
enied

N
N
/A

N

N
iagara	Expansion		&

	N
orthern	Access	2015

CP14-88-000
CP14-100-000

Tennessee	Gas	Pipeline	Co.,	L.L.C.,	150	FERC	¶
	61,160	(Feb.	27,	2015)

3/17/15
4/16/15

3/9/16
358

1.	Allegheny	D
efense	Project

2.	Consolidated	Edison	Com
pany	of	N

ew
	York

3.	N
ational	Fuel	G

as	Supply	Corp	(applicant)

1.	Environm
ent

2.	Fuel	retention	percentage
3.	Clarification	regarding	spare	com

pression/cost	recovery

1.	D
enied

2.	G
ranted

3.	G
ranted

Y
N

Y

Zone	3	East-to-W
est

CP14-498-000
Rockies	Express	Pipeline	LLC

,	150	FERC	¶
	61,161	(Feb.	27,	2015)

3/27/15
4/27/15

4/7/16
377

Allegheny	D
efense	Project	and	FreshW

ater	Accountability	
Project

Environm
ent

D
enied

N
N
/A

Y

W
est	Side	Expansion

CP14-70-000
National	Fuel	Gas	Supply	Corp.,	150	FERC	¶

	61,162	(M
ar.	2,	2015)

3/17/15
4/16/15

3/8/16
357

Allegheny	D
efense	Project

Environm
ent

D
enied

Y
N

Y

AIM
CP14-96-000

Algonquin	Gas	Transm
ission,	LLC

,	150	FERC	¶
	61,163	(M

ar.	3,	2015)
4/1/15

5/1/15
1/28/16

302

1.	W
estchester	County	Legislator	Peter	B.	H

arckham
2.	Allegheny	D

efense	Project
3.	City	of	Boston	D

elegation
4.	Tow

n	of	Cortlandt
5.	Riverkeeper
6.	W

est	Roxbury
7.	Coalition	of	Environm

ental	and	Com
m
unity	

O
rganizations

8.	Tow
n	of	D

edham
9.	W

illiam
	H
uston

1.	Environm
ent

2.	Environm
ent

3.	Environm
ent/safety

4.	Environm
ent/safety

5.	Environm
ent

6.	Environm
ent/safety

7.	Environm
ent/safety

8.	Environm
ent/residential	im

pacts
9.	Environm

ent/safety

D
enied

Y
N

Y

Tuscarora	Lateral
CP14-112-000

Em
pire	Pipeline,	Inc.,	150	FERC	¶

	61,181	(M
ar.	10,	2015)

3/17/15
4/16/15

12/30/15
288

1.	Allegheny	D
efense	Project

2.	Em
pire	Pipeline	and	N

ational	Fuel	G
as	Supply	Corp	

(applicants)

1.	Environm
ent

2.	Clarification	on	rates	and	tariffs
1.	D

enied
2.	G

ranted	in	part,	denied	in	part
Y

N
Y

Sabine	Pass	LN
G

CP13-552-001	
CP13-553-001

Sabine	Pass	Liquefaction	Expansion,	LLC
,	151	FERC	¶

	61,012	(Apr.	6,	2015)
5/6/15

6/3/15
6/23/15

48
Sierra	Club

Environm
ent

D
enied

N
N
/A

N

Im
pulsora	Pipeline

CP14-513-000
Im

pulsora	Pipeline,	LLC
,	151	FERC	¶

	61,117	(M
ay	14,	2015)

6/15/15
7/13/15

11/19/15
157

N
eedm

ore	D
olores

Landow
ner/environm

ent
D
enied

N
N
/A

N
Elko	Area	Expansion

CP14-509-000
Paiute	Pipeline	Co.,	151	FERC	¶

	61,132	(M
ay	14,	2015)

6/12/15
7/13/15

12/14/15
185

Paiute	Pipeline	Com
pany	(applicant)

Costs	and	rates
G
ranted	in	part,	denied	in	part

N
N
/A

Y

D
BM

	Pipeline
CP15-104-000

DBM
	Pipeline,	LLC

,	152	FERC	¶
	62,056	(July	24,	2015)

8/24/15
9/18/15

2/18/16
178

D
BM

	Pipeline	(applicant)
Clarification	on	authority	to	hold	open	season	if	firm

	service	
request	received

G
ranted

N
N
/A

N
/A

(predecessor	constructed	w
hat	

it	thought	w
ould	be	intrastate	

lines;	D
BM

's	application	
requested	certificate	for	

com
pleted	lines)

Clarington
CP14-496-000

Dom
inion	Transm

ission,	Inc.,	152	FERC	¶
	61,138	(Aug.	19,	2015)

9/18/15
N
/A

12/8/15
81

Allegheny	D
efense	Project

Environm
ent

D
enied	by	operation	of	law

	(FERC	did	not	issue	a	tolling	order	in	this	case;	although	the	
request	for	rehearing	w

as	denied	by	operation	of	law
,	FERC	later	filed	an	order	on	rehearing)

N
N
/A

N
/A

O
hio-Louisiana	Access

CP14-553-000
Texas	Gas	Transm

ission,	LLC
,	152	FERC	¶

	61,160	(Aug.	28,	2015)
9/28/15

10/27/15
4/27/16

212
Allegheny	D

efense	Project,	FreshW
ater	Accountability	

Project,	H
eartw

ood,	and	O
hio	Valley	Environm

ental	
Coalition

Environm
ent

D
enied

N
N
/A

Y

G
ulf	Trace	Expansion	and	Sabine	Pass

CP15-29-000	
CP15-482-000

Transcontinental	Gas	Pipe	Line	Co.,	LLC
,	153	FERC	¶

	61,077	(O
ct.	21,	2015)

11/20/15
12/14/15

6/16/16
209

Transco	(applicant)
Air	quality	m

onitoring
D
ism

issed	(m
oot)

N
N
/A

Y

Lebanon	W
est	II

CP14-555-000
Dom

inion	Transm
ission,	Inc.,	153	FERC	¶

	61,203	(N
ov.	19,	2015)

12/22/15
1/19/16

6/2/16
163

Allegheny	D
efense	Project,	FreshW

ater	Accountability	
Project,	H

eartw
ood,	and	O

hio	Valley	Environm
ental	

Coalition
Environm

ent
D
enied

N
N
/A

Y

Lake	Charles	LN
G
	Export	and	Trunkline	Pipeline	
M
odification

CP14-119-000	
CP14-120-000	
CP14-122-000

Trunkline	Gas	Co.,	LLC
,	153	FERC	¶

	61,300	(D
ec.	17,	2015)

1/19/16
2/16/16

6/30/16
163

Sierra	Club
Environm

ent
D
enied

N
N
/A

Y

G
ulf	M

arkets	Expansion
CP15-90-000

Texas	Eastern	Transm
ission,	LP

,	153	FERC	¶
	61,311	(D

ec.	17,	2015)
1/19/16

2/16/16
5/20/16

122
Texas	Eastern	Transm

ission	(applicant)
Clarification	on	fuel	reim

bursem
ent	calculations

G
ranted

N
N
/A

Y

O
hio	Valley	Connector

CP15-41-000	
CP15-41-001

Equitrans,	L.P.,	153	FERC	¶
	61,381	(D

ec.	30,	2015)
1/29/16

2/25/16
5/20/16

112
Equitrans	(applicant)

Rate	Zones
D
enied

N
N
/A

Y

Florida	Southeast	Connector,	H
illabee	

Expansion,	and	Sabal	Pipeline

CP14-554-000
CP15-16-000
CP15-17-000

Florida	Southeast	Connection,	LLC
,	154	FERC	¶

	61,080	(Feb.	2,	2016)
3/1/16

3/30/16
9/7/16

190

1.	G
BA	Associates

2.	Blue	Ridge	Environm
ental	D

efense	League
3.	K.	G

regory	Issacs
4.	Transco	(applicant)

5.	Kiokee-Flint	G
roup,	Sierra	Club,	Flint	Riverkeeper,	and	

Chattahoochee	Riverkeeper
6.	Florida	Southeast	Connection	(applicant)

7.	Sabal	Trail	Transm
ission	(applicant)

1.	Landow
ner/environm

ent
2.	Environm

ent
3.	Landow

ner/environm
ent

4.	Clarification	on	reporting	requirem
ents	and	construction	

tim
eline;	rehearing	on	capacity	lease

5.	Environm
ent

6.	Precedent	Agreem
ents

7.	Capacity	Lease/rates/receipt	obligation/accounting

1.	D
enied

2.	D
enied

3.	D
enied

4.	G
ranted	in	part,	denied	in	part

5.	D
enied

6.	G
ranted

7.	G
ranted	in	part,	denied	in	part

Y
N

Y

Connecticut	Expansion
CP14-529-000

Tennessee	Gas	Pipeline	Co.,	L.L.C.,	154	FERC	¶
	61,191	(M

ar.	11,	2016)
4/8/16

5/9/16
8/25/17

504
1.	N

ortheast	Energy	Solutions
2.	Tennessee	G

as	Pipeline	(applicant)
3.	Sandisfield	Taxpayers	O

pposing	the	Pipeline

1.	Environm
ent

2.	Rates
3.	Environm

ent/landow
ners

1.	D
enied

2.	G
ranted

3.	D
enied

Y
N

Y

G
arden	State	Expansion

CP15-89-000
Transcontinental	Gas	Pipe	Line	Co.,	LLC

,	155	FERC	¶
	61,016	(Apr.	7,	2016)

5/9/16
6/8/16

11/9/16
184

1.	Bordentow
n	Tow

nship
2.	Chesterfield	Tow

nship
Environm

ent
D
enied

Y
N

N

Kalam
a	Lateral	Project

CP15-8-000
Northw

est	Pipeline,	LLC
,	155	FERC	¶

	61,026	(Apr.	11,	2016)
5/11/16

6/8/16
11/8/16

181
Cow

litz	County	Cem
etery	D

istrict	N
o.	6

Environm
ent/landow

ners
D
enied

Y
N

N

M
agnolia	LN

G
	and	Lake	Charles	Expansion

CP14-347-000	
CP14-511-000

M
agnolia	LNG,	LLC

,	155	FERC	¶
	61,033	(Apr.	15,	2016)

5/16/16
6/13/16

11/23/16
191

Sierra	Club
Environm

ent
D
enied

N
N
/A

N

N
ew

	M
arket

CP14-497-000
Dom

inion	Transm
ission,	Inc.,	155	FERC	¶

	61,106	(Apr.	28,	2016)
5/31/16

6/27/16
N
/A

N
/A

O
tsego	2000

Environm
ent/residential	im

pacts
N
/A

Y
N

Y

Presidio	Border	Crossing
CP15-500-000

Trans-Pecos	Pipeline,	LLC
,	155	FERC	¶

	61,140	(M
ay	5,	2016)

5/31/16
6/27/16

11/1/16
154

1.	Adam
	H
.	Baker

2.	Coyne	A.	G
ibson

3.	Karen	N
akakihara

4.	Cheryl	Frances
5.	John	Tuck

6.	Lynette	R.	M
elnar

7.	M
artha	E.	G

annon
8.	Kathryn	N

ow
ell

9.	Pilar	H
.	Pedersen

10.	Big	Bend	Conservation	Alliance
11.	Catherine	Crum

pton
12.	M

ary	Etherington
13.	D

eborah	E.	Sw
art

14.	W
illiam

	Salm
on

15.	Elizabeth	Baker
16.	M

argaret	D
odie	Sw

eeney
17.	Adrienne	Evans-Stark
18.	Theron	L.	Francis

19.	Sierra	Club
20.	M

argaret	M
.	Shugart

1.	Environm
ent

2.	Environm
ent

3.	Environm
ent

4.	Environm
ent

5.	Environm
ent

6.	Environm
ent

7.	Environm
ent

8.	Environm
ent

9.	Environm
ent

10.	Environm
ent

11.	Environm
ent

12.	Environm
ent

13.	Environm
ent

14.	Environm
ent

15.	Environm
ent

16.	Environm
ent

17.	Environm
ent

18.	Environm
ent

19.	Environm
ent	

20.Environm
ent

1.	D
enied

2.	D
enied

3.	D
enied

4.	D
enied

5.	D
enied

6.	D
enied

7.	D
enied

8.	D
enied

9.	D
enied

10.	D
enied

11.	D
enied

12.	D
enied

13.	D
enied

14.	D
enied

15.	D
enied

16.	D
enied

17.	D
enied

18.	D
enied

19.	D
enied

20.	D
ism

issed	(untim
ely)

N
N
/A

Y

Elba	Liquefaction
CP14-103-000	
CP14-115-000

Elba	Liquefaction	Co.,	L.L.C.,	155	FERC	¶
	61,219	(June	1,	2016)

6/30/16
8/1/16

12/9/16
162

1.	Karen	G
rainey	&

	Joseph	Bonds
2.	Stacey	Kronquest	&

	Alfred	Kritter
3.	Sierra	Club

1.	Environm
ent

2.	Environm
ent

3.	Environm
ent

D
enied

N
N
/A

Y

Virginia	Southside	Expansion	II
CP15-118-000

Transcontinental	Gas	Pipe	Line	Co.,	LLC
,	156	FERC	¶

	61,022	(July	7,	2016)
8/8/16

9/6/16
N
/A

N
/A

N
orth	Carolina	U

tilities	Com
m
ission	and	N

ew
	York	Public	

Service	Com
m
ission

Rates
N
/A

N
N
/A

Y

D
alton	Expansion

CP15-117-000
Transcontinental	Gas	Pipe	Line	Co.,	LLC

,	156	FERC	¶
	61,092	(Aug.	3,	2016)

8/8/16
9/6/16

N
/A

N
/A

N
orth	Carolina	U

tilities	Com
m
ission	and	N

ew
	York	Public	

Service	Com
m
ission

Rates
N
/A

Y
N
/A

Y
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Rehearing	Issues
O
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e	on	Rehearing
W
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W
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G
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W
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Leidy	South
CP15-492-000

Dom
inion	Transm

ission,	Inc.,	156	FERC	¶
	61,140	(Aug.	29,	2016)

9/28/16
10/26/16

1/17/17
111

Allegheny	D
efense	Project,	FreshW

ater	Accountability	
Project,	H

eartw
ood,	O

hio	Valley	Environm
ental	Coalition,	

and	W
ild	Virginia

Environm
ent

D
enied

N
N
/A

Y

Susquehanna	W
est

CP15-148-000
Tennessee	Gas	Pipeline	Co.,	L.L.C.,	156	FERC	¶

	61,156	(Sept.	6,	2016)
10/6/16

11/7/16
N
/A

N
/A

1.	Tennessee	G
as	Pipeline	(applicant)

2.	Allegheny	D
efense	Project,	D

am
ascus	Citizens	for	

Sustainability,	and	Sierra	Club

1.	Seeking	to	reverse	FERC's	grant	of	late	intervention	to	
environm

ental	groups
2.	Environm

ent
N
/A

Y
N
/A

Y

Broad	Run	Expansion
CP15-77-000

Tennessee	Gas	Pipeline	Co.,	L.L.C.,	156	FERC	¶
	61,157	(Sept.	6,	2016)

10/6/16
11/7/16

N
/A

N
/A

1.	Allegheny	D
efense	Project,	H

eartw
ood,	and	O

hio	Valley	
Environm

ental	Coalition
2.	Tennessee	G

as	Pipeline	(applicant)
3.	Lori	Birckhead,	Lane	Brody,	Jim

	W
right,	and	M

ike	
Younger

1.	Environm
ent

2.	Seeking	to	reverse	FERC's	grant	of	late	intervention	to	
environm

ental	groups	and	clarification	regarding	record	
docum

ents
3.	Environm

ent

N
/A

Y
N

Y

Valley	Lateral
CP16-17-000

M
illennium

	Pipeline	Co.,	L.L.C.,	157	FERC	¶
	61,096	(N

ov.	9,	2016)
12/9/16

1/9/17
N
/A

N
/A

1.	M
elody	Brunn

2.	Sarah	Burns	&
	Am

anda	King
3.	Pram

illa	M
alick

1.	Environm
ent/landow

ner
2.	Environm

ent/landow
ner

3.	Environm
ent

N
/A

Y
N

Y

Access	South,	Adair	Southw
est,	and	Lebanon	

Extension
CP16-3-000	
CP16-3-001

Texas	Eastern	Transm
ission,	LP

,	157	FERC	¶
	61,223	(D

ec.	21,	2016)
1/23/17

2/22/17
N
/A

N
/A

1.	Texas	Eastern	Transm
ission	(applicant)

2.	Rice	Energy	M
arketing

1.	Cost	recovery/rates
2.	Rates/charges

N
/A

N
N
/A

Y

Triad	Expansion
CP15-520-000

Tennessee	Gas	Pipeline	Co.,	L.L.C.,	157	FERC	¶
	61,254	(D

ec.	30,	2016)
1/27/17

2/27/17
10/17/17

263
Tennessee	G

as	Pipeline	(applicant)
Seeking	to	reverse	FERC's	grant	of	late	intervention	to	

environm
ental	groups

D
ism

issed	for	lack	of	injury-in-fact	because	none	of	the	intervening	parties	sought	rehearing
N

N
/A

Y

Atlantic	Bridge
CP16-9-000

Algonquin	Gas	Transm
ission

,	LLC,	158	FERC	¶
	61,061	(Jan.	25,	2017)

2/24/17
3/27/17

N
/A

N
/A

1.	Tow
n	of	W

eym
outh

2.	Lori	&
	M

ichael	H
ayden

3.	Food	&
	W

ater	W
atch,	Fore	River	Residents	Against	the	

Com
pressor	Station,	Rebecca	H

augh,	South	Shore	N
ode,	

350	M
assachusetts	for	a	Better	Future,	Eastern	

Connecticut	G
reen	Action,	Stop	the	Algonquin	Pipeline	

Expansion,	Toxics	Action	Center,	350	CT,	D
ragonfly	Clim

ate	
Collective,	Safe	Energy	Rights	G

roup,	Berkshire	
Environm

ental	Action	Team
,	N

o	Fracked	G
as	in	M

ass,	W
est	

Roxbury	Saves	Energy,	Keep	Yorktow
n	Safe,	G

rassroots	
Environm

ental	Education

1.	Environm
ent/safety

2.	Environm
ent/safety

3.	Environm
ent/safety

N
/A

Y
N

Y

Rover	Pipeline,	Panhandle	Backhaul,	and	
Trunkline	Backhaul

CP15-93-000	
CP15-94-000	
CP15-96-000

Rover	Pipeline	LLC
,	158	FERC	¶

	61,109	(Feb.	2,	2017)
3/2/17

3/15/17
N
/A

N
/A

1.	Eco-Vrindaban	and	Eco	Village
2.	Rover	Pipeline	(applicant)

1.	Environm
ent

2.	FERC's	refusal	to	grant	a	blanket	certificate	because	of	Rover's	
dem

olition	of	a	house	identified	as	eligible	for	listing	in	the	
N
ational	Register	of	H

istoric	Places

N
/A

N
N
/A

Y

O
rion

CP16-4-000
Tennessee	Gas	Pipeline	Co.,	L.L.C.,	158	FERC	¶

	61,110	(Feb.	2,	2017)
2/14/17

3/13/17
N
/A

N
/A

1.	D
elaw

are	Riverkeeper	N
etw

ork
2.	Tennessee	G

as	Pipeline	(applicant)
3.	Allegheny	D

efense	Project	and	D
am

ascus	Citizens	for	
Sustainability

1.	Environm
ent

2.	Seeking	to	reverse	FERC's	grant	of	late	intervention	to	
environm

ental	groups
3.	Environm

ent

N
/A

Y
N

Y

Atlantic	Sunrise
CP15-138-000

Transcontinental	Gas	Pipe	Line	Co.,	LLC
,	158	FERC	¶

	61,125	(Feb.	3,	2017)
2/10/17

3/13/17
N
/A

N
/A

1.	Allegheny	D
efense	Project,	Clean	Air	Council,	Concerned	

Citizens	of	Lebanon	County,	H
eartw

ood,	Lancaster	Against	
Pipelines,	Lebanon	Pipeline	Aw

areness,	and	Sierra	Club
2.	AM

P	Creeks	Com
m
unities	Council

3.	Stephen	&
	D
orothea	H

offm
an,	G

ary	&
	M

ichelle	Erb
4.	N

orth	Carolina	U
tilities	Com

m
ission	and	N

ew
	York	State	

Public	Services	Com
m
ission

5.	PPL	Electric	U
tilities	Corp

6.	Susan	and	Justin	Cappiello
7.	G

eraldine	N
esbitt,	N

arrangansett	Indian	Tribe,	and	
W
am

panoag	Tribe	of	G
ay	H

ead	(Aquinnah)
8.	Follin	Sm

ith	and	Blair	&
	M

egan	M
ohn

9.	Lynda	Like
10.	John	Tim

othy	G
ross

11.	W
alter	&

	Robyn	Kochan

1.	Environm
ent

2.	Environm
ent

3.	Environm
ent/landow

ners
4.	Rate/lease	term

5.	Environm
ent/use	of	PPL	right-of-w

ay
6.	Landow

ners
7.	Landow

ners/environm
ent/consultation

8.	Landow
ners

9.	Landow
ner

10.	Environm
ent/property	rights

11.	Landow
ners

N
/A

(PPL	Electric	U
tilities	w

ithdrew
	is	request	for	rehearing)

Y
N

Y

N
orthern	Access	2016

CP15-115-000	
CP15-115-001

National	Fuel	Gas	Supply	Corp.,	158	FERC	¶
	61,145	(Feb.	3,	2017)

3/3/17
4/3/17

N
/A

N
/A

1.	N
ational	Fuel	G

as	Supply	Corp	and	Em
pire	Pipeline	

(applicants)
2.	Allegheny	D

efense	Project	and	Sierra	Club
3.	Tow

n	of	Pendleton
4.	Paula	&

	D
avid	H

argreaves,	Roy	A.	M
ura,	G

ary	G
ilm

an,	
Barbara	Ciepiela,	Jason	Brosius,	Kim

berly	Lem
ieux,	Sam

&
	

Lynn	Pinto,	Karen	Slote,	Ann	M
arie	Paglione,	Kim

	Zugelder

1.	Clarification	or,	in	alternative,	rehearing	that	N
ew

	York	w
aived	

W
Q
C

2.	Environm
ent

3.	Environm
ent/residential	im

pacts
4.	Landow

ners/environm
ent

N
/A

Y
N

N
(N
o	construction	because	N

ew
	

York	denied	W
Q
C)

Cavern	Capacity	Reclassification
CP16-145-000

Tres	Palacios	Gas	Storage	LLC
,	160	FERC	¶

	61,107	(Sept.	21,	2017)
10/23/17

N
/A

N
/A

N
/A

U
nderground	Services	M

arkham
	(leaseholder)

Clarification	or,	in	alternative,	rehearing	on	language	in	Certificate	
O
rder	referring	to	"norm

al	levels	of	salt	creep	that	have	occurred	
in	Cavern	3."	If	clarification	not	granted,	then	rehearing	on	this	

issue	and	failure	to	prepare	an	EA.

N
/A

N
N
/A

N
/A
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RYAN D. TALBOTT 
5020 NE 8th Avenue     Portland, OR  97211       (503) 329-9162       rdtalbott@gmail.com 

 
BAR MEMBERSHIP 
 
 State of Oregon                   May 2013 
 D.C. Circuit Court of Appeals             March 2015 
 
EDUCATION 

 LEWIS AND CLARK LAW SCHOOL               Portland, Oregon 
 J.D., Environmental and Natural Resources Law Certificate                        May 2012 

Activities:  Earthrise Law Center; Northwest Environmental Defense Center 
 

VERMONT LAW SCHOOL                           South Royalton, Vermont 
Master of Studies in Environmental Law                                                   May 2006 
Honors:  Academic Excellence Award 

CLARION UNIVERSITY                      Clarion, Pennsylvania 
B.S. in Environmental Biology and Geography                                                    Dec. 2004 
Minor in Geographic Information Systems 
Honors:  Trout Unlimited Conservation Scholarship 

 
EXPERIENCE 

ALLEGHENY DEFENSE PROJECT                               Kane, Pennsylvania 
Executive Director and Forest Watch Coordinator                  2001 – Present 

• Monitor Forest Service timber sales and oil/gas drilling in the Allegheny National Forest 
• Participate in Federal Energy Regulatory Commission natural gas pipeline proceedings  
• Draft motions and briefs for litigation  
• Write Freedom of Information Act requests to federal and state agencies  
• Write grant proposals, reports, and fundraising letters 
• Write press releases, letters to the editor, and op-eds in area newspapers 

 
APPALACHIAN MOUNTAIN ADVOCATES            Lewisburg, West Virginia 
Staff Attorney               2016 – 2017 

• Monitor natural gas pipeline projects in Pennsylvania 
• Write comments and requests for rehearing before the Federal Energy Regulatory 

Commission 
• Assist drafting petitions for review and responses in D.C. Circuit Court of Appeals 

  
LITIGATION INFORMATION MANAGEMENT               Wilsonville, Oregon 
Document Analyst                  Sept. – Oct. 2006 

• Database entry using objective and subjective analysis and coding in Inmagic 
DB/TextWorks 

 
ACTIVITIES 
 

CLASSROOM LAW PROJECT – SUMMER LAW CAMP             Portland, Oregon 
Camp Counselor                  June 2013 

• Assist middle school students prepare for mock trial 
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UNITED STATES COURT OF APPEALS 
FOR THE  

SECOND CIRCUIT 
 
 

 At a stated term of the United States Court of Appeals for the Second Circuit, held at the 
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the 
2nd day of November, two thousand seventeen. 
 
Before: Susan L. Carney, 
   Circuit Judge. 
_______________________________ 
 
New York State Department of Environmental 
Conservation,  
 
                     Petitioner, 
 
v. 
 
Federal Energy Regulatory Commission, 
Millennium Pipeline Company, L.L.C.,  
 
                     Respondents. 

 
 
ORDER 

 
Docket No. 17-3503 

________________________________ 
 
 Petitioner moves for an emergency stay of the “Notice to Proceed with Construction” 
issued by the Federal Energy Regulatory Commission on October 27, 2017, while the Court 
considers the merits of its petition for a writ of prohibition on an expedited basis. 
 
 IT IS HEREBY ORDERED that the motion for a stay of the Notice to Proceed with 
Construction is GRANTED pending consideration of the petition by the next available three-
judge panel. 
       

For the Court: 
 
       Catherine O’Hagan Wolfe, 
                             Clerk of Court 
        
        
        
        
 

Case 17-3503, Document 34, 11/02/2017, 2163627, Page1 of 1Case 17-3503, Document 35, 11/02/2017, 2163641, Page1 of 1
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 5

77 WEST JACKSON BOULEVARD
CHICAGO, IL 60604-3590

JAN 0 9
201'EPLY

To THE ATTEk1t1t dP,.'','l 3' 5
E-19J

Kimberly D. Bose, Secretary
F)g es gyagl)rye l ) )P)t[
888First St.,N.E.,Room IA L,'1 k 1 M I t "I+
Washington. DC 20426

Re: Final Environmental Impact Statement (FEIS)NEXUS Gas Tmnsmission Project
and Texas Eastern Appalachian Lease Project (NGT/TEAL Projects) [FERC Docket Nos.
CP16-22-000 and CP16-23-000, respectively; and, CP16-24-000 (DTE Gas Company)
and CP 16-102-000 (Vector Pipeline L.P.)](CEQ No. 20160289)

Dear Ms. Bose:

In accordance with our responsibilities under Section 309 of the Clean Air Act, the National
Envimnmental Policy Act (NEPA)y and the Council on Environmental Quality (CEQ)
regulations for implementing NEPA, the United States Environmental Protection Agency (EPA)
has completed its review of the Federal Energy Regulatory Commission's (FERC) FEIS for the
NGT/TEAL Projects, proposed by NEXUS Gas Transmission, LLC (NEXUS) and Texas
Eastern Transmission, LP (Texas Eastern), (Project Proponents), respectively.

FERC is considering Project Proponents'equest for a Certificate of Public Convenience and
Necessity (Certificate) to construct and operate a new greenfield natural gas pipeline and related
facilities, and expand an existing pipeline system from the Appalachian Basin to deliver 1.5
million dekatherms per day to markets in Northern Ohio, Southeastern Michigan, and Ontario
Canada, as well as other markets in the Midwest including the Chicago Hub through
interconnections with other pipelines. DTE Gas Company and Vector Pipeline LP are requesting
approval to lease capacity on their systems to NEXUS.

EPA commented on the Draft EIS (DEIS) on August 26, 2016. We rated the DEIS
Environmental Concerns, Insufficient Information (EC-2). We recommended the FEIS include
additional information and analysis regarding disclosure, avoidance, and minimization of
impacts: I) to wetlands and streams, 2) to upland forest, interior (core) forest and associated
species, 3) to contaminated sites, 4) from noise, and 5) from greenhouse gases and methane
leakage. We also recommended the FEIS include: I) wetland/stream mitigation plans, 2) upland
interior (core) forest mitigation plans, 3) a Migratory Bird Conservation Plan, and 4)

NEXUS'nd

Texas Eastern's emergency response plans.

FEIS Appendix R (pages R-4 to R-22) provides FERC's responses to EPA's DEIS comments.
We appreciate that many of our earlier comments and recommendations were considered and
addressed in the FEIS.

Recyctedlaecyctahte ~ printed with vegetable oil Based Inks on 100)s Recycled paper (50ss peg)consumer)
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST JACKSON BOULEVARD 
CHICAGO. IL 60604-3590 

JAN 09 2017 

'ell ,,, .. .., ',.-:J -'..J-: 3S 
REPLY TO THE AnENi1().Hi;jI~~.~ ; ~ 

Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First St., N.E., Room IA 
Washington, DC 20426 

E-19J 

Re: Final Environmental Impact Statement (FEIS) NEXUS Gas Transmission Project 

. , 
. " : .. :':' _'I', .• 

and Texas Eastern Appalachian Lease Project (NGTrrEAL Projects) [FERC Docket Nos. 
CPI6-22-000 and CPI6-23-000, respectively; and, CPI6-24-000 (DTE Gas Company) 
and CP 16-102-000 (Vector Pipeline LP.)] (CEQ No. 20160289) 

Dear Ms. Bose: 

In accordance with our responsibilities under Section 309 of the Clean Air Act, the National 
Environmental Policy Act (NEPA), and the Council on Environmental Quality (CEQ) 
regulations for implementing NEPA, the United States Environmental Protection Agency (EPA) 
has completed its review of the Federal Energy Regulatory Commission's (FERC) FEIS for the 
NGTrrEAL Projects, proposed by NEXUS Gas Transmission, LLC (NEXUS) and Texas 
Eastern Transmission, LP (Texas Eastern), (Project Proponents), respectively. 

FERC is considering Project Proponents' request for a Certificate of Public Convenience and 
Necessity (Certificate) to construct and operate a new greenfield natural gas pipeline and related 
facilities, and expand an existing pipeline system from the Appalachian Basin to deliver 1.5 
million dekatherms per day to markets in Northern Ohio, Southeastern Michigan, and Ontario 
Canada, as well as other markets in the Midwest including the Chicago Hub through 
interconnections with other pipelines. DTE Gas Company and Vector Pipeline LP are requesting 
approval to lease capacity on their systems to NEXUS. 

EPA commented on the Draft EIS (DEIS) on August 26, 2016. We rated the DEIS 
Environmental Concerns, Insufficient Information (EC-2). We recommended the FEIS include 
additional information and analysis regarding disclosure, avoidance, and minimization of 
impacts: I) to wetlands and streams, 2) to upland forest, interior (core) forest and associated 
species, 3) to contaminated sites, 4) from noise, and 5) from greenhouse gases and methane 
leakage. We also recommended the FEIS include: I) wetland/stream mitigation plans, 2) upland 
interior (core) forest mitigation plans, 3) a Migratory Bird Conservation Plan, and 4) NEXUS' 
and Texas Eastern's emergency response plans. 

FEIS Appendix R (pages R-4 to R-22) provides FERC's responses to EPA's DEIS comments. 
We appreciate that many of our earlier comments and recommendations were considered and 
addressed in the FEIS. 

RacycledIRecyclable· Printed with Vegetable Oil Based Inks on 100% Recycled Paper (50% Poslconsumer) 
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However, the FEIS does not include proposed wetland/stream mitigation plans, nor a
signed/dated Memorandum ofUnderstanding (MOU) between the applicants and the U.S. Fish
and Wildlife Service documenting agreement to mitigate for loss of forest habitat for species
listed under the Endangered Species Act and for migratory birds, including avoidance and
minimization of impacts, and mitigation funding. We recommend that you address this within
your Record of Decision. EPA reviewed and provided minor comments in a December 5, 2016.
letter (copy enclosed) to the Michigan Department of Environmental Quality on its proposed
Clean Water Act (CWA) Section 404 permit for the proposed project within Michigan. EPA
reserves its right to provide future review and comment regarding wetlands/streams during the
U.S.Army Corps of Engineers CWA Section 404 permitting processes for the NGT/TEAL
projects.

Additionally, we appreciate the effort by FERC to include within the FEIS additional discussion
and information regarding greenhouse gas (GHG) emissions, including indirect GHG emissions
from production and end use combustion. While we recognize that there are challenges in
determining exact production and end use locations, the general GHG estimates are useful to the
public and provide context for an informed decision. EPA continues to have recommendations
to help you better characterize these emissions in future NEPA documents, which we have
enclosed.

EPA recommends that FERC and the Project Proponents continue to work closely with the
regulatory agencies on permitting issues, the affected communities, and other stakeholders as the
proposed Projects proceed.

When FERC makes its determination regarding a Certificate, please send me one paper copy and
one CD of the determination for our files. Thank you for the opportunity to comment on the
FEIS. If you or your staff have any questions or concerns, I can be reached at 312-886-2910, or
contact Virginia Laszewski ofmy staff at laszewski.viruinialkena.uov or 312-886-7501.

Kenneth A. Westlake, Chief
NEPA Implementation Section
Office of Enforcement and Compliance Assurance

Enclosures: 12/05/2016 Letter to MDEQ
U.S. EPA Detailed Recommendations
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However, the FEIS does not include proposed wetland/stream mitigation plans, nor a 
signed/dated Memorandum of Understanding (MOU) between the applicants and the U.S. Fish 
and Wildlife Service documenting agreement to mitigate for loss of forest habitat for species 
listed under the Endangered Species Act and for migratory birds, including avoidance and 
minimization of impacts, and mitigation funding. We recommend that you address this within 
your Record of Decision. EPA reviewed and provided minor comments in a December 5, 2016, 
letter (copy enclosed) to the Michigan Department of Environmental Quality on its proposed 
Clean Water Act (CWA) Section 404 permit for the proposed project within Michigan. EPA 
reserves its right to provide future review and comment regarding wetlands/streams during the 
U.S. Army Corps of Engineers CW A Section 404 permitting processes for the NOTITEAL 
Projects. 

Additionally, we appreciate the effort by FERC to include within the PElS additional discussion 
and information regarding greenhouse gas (OHO) emissions, including indirect OHO emissions 
from production and end use combustion. While we recognize that there are challenges in 
determining exact production and end use locations, the general OHO estimates are useful to the 
public and provide context for an informed decision. EPA continues to have recommendations 
to help you better characterize these emissions in future NEP A documents, which we have 
enclosed. 

EPA recommends that FERC and the Project Proponents continue to work closely with the 
regulatory agencies on permitting issues, the affected communities, and other stakeholders as the 
proposed Projects proceed. 

When FERC makes its determination regarding a Certificate, please send me one paper copy and 
one CD of the determination for our files. Thank you for the opportunity to comment on the 
FEIS. If you or your staff have any questions or concerns, I can be reached at 312-886-2910, or 
contact Virginia Laszewski of my staff at laszewski.virginia@epagovor 312-886-7501. 

~4V 
Kenneth A. Westlake, Chief 
NEP A Implementation Section 
Office of Enforcement and Compliance Assurance 

Enclosures: 12/05/2016 Letter to MDEQ 
U.S. EPA Detailed Recommendations 
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Federal Energy Regulatory Commission, Joanne Wachholder, Environmental
Project Manager, ioanne.wachholder/Rferc.aov

Michigan Department of Environmental Quality, Colleen O'Keefe, Water
Resources Division, Lansing, MI, OKEEFEC(Rmichiaan.aov

U.S. Army Corps of Engineers, Michael Hatten, Chief, Energy Resources,
Huntington District, MichaeLE.Hatten(kusace.armv.mil

U.S.Army Corps of Engineers, Diane C. Kozlowski, Chief Regulatory, Buffalo
District, Diane.C.KozlowskiRusace.armv.mil

U.S.Army Corps of Engineers, Scott Hans, Chief Relptlatory, Pittsburgh District,
Scott.A.Hans(kusace.armv.mil

U.S. Army Corps of Engineers, Charlie Simon, Chief Regulatory, Detroit District,
Charles.M.SimonSusace.armv.mil

U.S. Fish and Wildlife Service, Lynn Lewis, Assistant Regional Director,
Midwest Region Ecological Services, Bloomington, MN
Lvnn Lewis(Rfws.aov

U.S. Fish and Wildlife Service, Region 3, Regional Office, Jeff Gosse,
ieff aosse&fws.aov

U.S. Fish and Wildlife Service Region 3, Angels Boyer, Ohio Field Office,
anaela boverlRfws.aov

U.S. Fish and Wildlife Service, Erin Adams, Michigan Field Office,
erin adams(Rfws.aov

20170118-0011 FERC PDF (Unofficial) 01/17/2017

3 

cc (email): Federal Energy Regulatory Commission, Joanne Wachholder, Environmental 
Project Manager, joanne.wachholder@ferc.gov 

Michigan Department of Environmental Quality, Colleen O'Keefe, Water 
Resources Division, Lansing, MI, OKEEFEC@michigan.gov 

U.S. Anny Corps of Engineers,_Michael Hatten, Chief, Energy Resources, 
Huntington District, Michael.E.Hatten@usace.army.mil 

U.S. Anny Corps of Engineers, Diane C. Kozlowski, Chief Regulatory, Buffalo 
District, Diane.C.Kozlowski@usace.armv.mil 

U.S. Anny Corps of Engineers, Scott Hans, Chief Reb'lliatory, Pittsburgh District, 
Scott.A.Hans@usace.army.mil 

U.S. Anny Corps of Engineers, Charlie Simon, Chief Regulatory, Detroit District, 
Charles.M.Simon{alusace.army.mil 

U.S. Fish and Wildlife Service, Lynn Lewis, Assistant Regional Director, 
Midwest Region Ecological Services, Bloomington, MN 
Lvnn Lewis@fws.gov 

U.S. Fish and Wildlife Service, Region 3, Regional Office, Jeff Gosse, 
jeff gosse@fws.gov 

U.S. Fish and Wildlife Service Region 3, Angela Boyer, Ohio Field Office, 
. angela boyer@fws.gov 
U.S. Fish and Wildlife Service, Erin Adams, Michigan Field Office, 

erin adams@fws.gov 
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U.S.EPA's Detailed Comments Concerninn the
NEXUS Gas Transmission Proiect and Texas Eastern Annalachian Lease Proiect

Januarv 9.2017

The following recommendations are provided to help improve future FERC analyses and
decision-making:

On Page 4-277, the FEIS states that "the emissions from construction and operation of the
Projects... are small in comparison to the GHGs from each state." This comparison is presented
as a frame of reference for emissions. It is not useful to compare project-level emissions to
aggregated total emissions for geographic areas, because climate change is the result of large
numbers of sources, each ofwhich may be comparatively small, but that collectively lead to
huge impacts. Therefore, comparing one project's emissions to the total emissions in the state
does not contribute anything to the climate change analysis. We recommend not including
comparisons of this type in future NEPA documents.

We also recommend omitting statements like the following on page 4-277: "Currently, there is
no scientifically-accepted methodology available to correlate specific amounts ofGHG
emissions to discrete changes in average temperature rise, annual precipitation fluctuations,
surface water temperature changes, or other physical effects on the environment in the Midwest
region." For NEPA purposes, agencies can make a reasoned decision by comparing GHG
emissions estimates among alternatives.

Additionally, we recommend omitting the sentences on page 4-278 from future NEPA
documents: "NEPA does not, however, require us to engage in speculative analyses or provide
information that will not meaningfully inform the decision-making process. Even if we were to
find a suflicient connected relationship between the NGT and TEAL Projects and upstream
development or downstream end-use, it would still be difficult to meaningfully consider these
impacts, primarily because emission estimates would be largely influenced by assumptions rather
than direct parameters about the NGT and TEAL Projects." It is reasonably foreseeable that the
natural gas transported by the Projects would be produced and combusted, and the GHG
emissions associated with production and combustion can be estimated, as the FEIS
demonstrates.

20170118-0011 FERC PDF (Unofficial) 01/17/2017
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U.S. EPA's Detailed Comments Concerning the 
NEXUS Gas Transmission Project and Texas Eastern Appalachian Lease Project 

January 9. 2017 

The following recommendations are provided to help improve future FERC analyses and 
decision-making: 

On Page 4-277, the FEIS states that "the emissions from construction and operation of the 
Projects ... are small in comparison to the GHGs from each state." This comparison is presented 
as a frame of reference for emissions. It is not useful to compare project-level emissions to 
aggregated total emissions for geographic areas, because climate change is the result oflarge 
numbers of sources, each of which may be comparatively small, but that collectively lead to 
huge impacts. Therefore, comparing one project's emissions to the total emissions in the state 
does not contribute anything to the climate change analysis. We recommend not including 
comparisons of this type in future NEP A documents. 

We also recommend omitting statements like the following on page 4-277: "Currently, there is 
no scientifically-accepted methodology available to correlate specific amounts of GHG 
emissions to discrete changes in average temperature rise, annual precipitation fluctuations, 
surface water temperature changes, or other physical effects on the environment in the Midwest 
region." For NEPA purposes, agencies can make a reasoned decision by comparing GHG 
emissions estimates among alternatives. 

Additionally, we recommend omitting the sentences on page 4-278 from future NEPA 
documents: ''NEPA does not, however, require us to engage in speCUlative analyses or provide 
information that will not meaningfully inform the decision-making process. Even if we were to 
find a sufficient connected relationship between the NGT and TEAL Projects and upstream 
development or downstream end-use, it would still be difficult to meaningfully consider these 
impacts, primarily because emission estimates would be largely influenced by assumptions rather 
than direct parameters about the NGT and TEAL Projects." It is reasonably foreseeable that the 
natural gas transported by the Projects would be produced and combusted, and the GHG 
emissions associated with production and combustion can be estimated, as the FEIS 
demonstrates. 
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Enclosure for U.S. EPA's 01/09/2017 Letter to FERE

ence aua

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
PEGIONAL AOIal! NISTRATOP

77 WEST JACKSON BOULEVARD
CHiCAGC, IL 60604-3590

OEC 05 ggjI
ec. mTee c rcerlce O

Ms. Colleen O'Keefe
Michigan Deparbneut ofEnvironmental Quality
s/Vatcr 'Rcsourccs 13irdsion
P.O Box 30458
Lansing, MI 48909-7958

Rc: Public Notice No. 2BV-3PQY-85ST,Nexus Gas Transmission, LLC

Dear Ivis. O'Keefe,

This lener is in response to the above referenced Michi an Department ofEnvironmenral
Quality (MDEQ) Public Notice in which Nexus Cras Transmission, LLC proposes Lo

construct approximately 47 miles of 36-inch diameter natural gas pipeline within
Lcnawee, Monroe, and Washtcnaw Counties. The proposed pmjcct crosses 31 v;ct!ands
and 90 waterbodies, alfecting approximately 13.31acres of wetland with temporag aud
permanent irnpaee. Que peonanent ~sv road cmssing Tenmile Creek and one
temporary access road crossing a tributary to Iegddle Branch Macon Creek are also
proposed. Mitigation is pmposed to compensate for permanent impacts. 1ne foDovmg
comments are the combined federal comments of the LLS. Fish and V 'il&gifc Scrvdce
(FWS) and US. Environmental Protection Agency.

Endangered Species Act

F'WS, in its November 21, 2016!etter (enclosed), informed EPA that it coordinated
previously on Ihe project with the Federal Energy Regulatory Commission (FERC), and
FWS had outlined its concerns involving threatened and endsngemd species ir the
Est&~nmental Impact Statnnent (EIS). Sine &VS provided comments for the EIS, fhe
caslesm massassauga rattle (EMR; Sisrrurus ca'anus) has been listed as federally
threatened in Michigan. 'I'he Final Rule was published in thc Federal Registrar on
Sepmmber 30, 2016 (81 FR 67193). According to the Goal Nexus EMR survey report
(August 2016), there are ten sites along the pipeline in Mich!gan that required further
examinatior Of those sites, two vrere deteanined to have chic~a habitat suitability for
EMR. No EMR were observed during surveys of the two sites and the probable absence
Qf EMR vIsts concluded. IfEMR are observed at a project site, FtVS should be contacted
wdthin 24 hours.

aecrcleelaecrclable aerin, c «Ch'eeeaee ra BaW eu cc lee'-'. 'aoeae Pa, c ra /, i-e ccaaaa"
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• 
Enclosure for u.s. EPA's 01/09/2017 Letter to FERC 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONALADM!NISTRATOP. 

77 WEST JACKSON BOULEVARD 
CHiCAGC. IL 60604-3590 

DEC 0 5 2D16 
REPL":: rOTH:: ,C,'71"E!'o:TlOf.J "Jr .. 

M&. Colleen 0' Keef" 
Michigan Department of Environmental QualilY 
Watcr Rcsources Division 
P.O_ Box 30458 
Lansing, MI 4-8909-7958 

Re: Public Notice No. 2BV -3PQY -85ST, Nexus Gas Transmission, LLC 

Dear :Ms. O'Keefe, 

WW-16J 

TIris lener is:in response 10 the above referenced Michigan Department of Environrnental 
Quality (MDEQ) Public Notice in ""illch Nexus Gas Transmission., ILC proposes 1.0 
construct approximately 47 miles of 36-inch diameter natural gas pipeline witlDn 
Le.nawee, Monroe, and W.ashtcnaw Comrties. The proposed proj c:ct crosses 31 wetlands 
and 90 walerbodies,affecting approximilllily 13 .31 acres of wetland with temporary and 
pennanent impae.s. One permanent /il:Ce!>. road crossing Tenmile Cred.. and one 
temporary access road crossing a tribU1ary to Middle Branch Macon Creek are also 
proposed. Mitigation is proposed to compensate for permanent impacts. Tue folJov.mg 
comments are the combined federal comments ofthe ·U.S. Fish and Wildlife Scnice 
(FWS) and U.s_ Envimnmental Protection Agency. 

Endangered Species Act 

FWS, in it.~ No,'ember 21, 2QI61etter (enclosed), infoffi1cd EPA that it coordinated 
previously on the project with the Federal Energy Regulalory Commission (FERC), and 
FWS had ouilined its concerns involving threatened and endangered species in the 
Environmentallmpact Statement (ElS). Since FWS provided comments for the EIS, the 
castern ma'lSaSsauga Ta1tlc (EMR; SiSlruTUS otenus) has beenlistcd as fede:raJ.iy 
threatened in Michigan. The Final Rule was published in the I'cdcml Registrar on 
September 3-0, 2016 (81 FR 67193). According to 1he final Nexus EMR survey report 
(Augus12{)16), there are ten sites along the pipeline in Michigan that required further 
examination. Of those sites, two were detennined to have "high" habitat suitability for 
EMR, No EMR were observed during .surveys of the two sites and the probable absence 
of EMR "'"liS concluded.. If EMR arc observed at a project site, FWSshould be CCintacted 
v.;:ithin 24 hours. 
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%etlands

}=PA also coordinated with FERC regs-ding tbe EIS, and provided couunents on the Dra.t
EfS. Speci6cal ly, FPA s comment )attrib on }beDree ETS discussed the, need for a
zniti~ plan to enssre srd5ci eat compensanon for edv arse izrqmcts m aquatic
neouicw. The Pubhc Nonce states thar zzdtimmon vrzrl be plaided, and the appli~~ion
indicates that li63Eg v ill mqmre v'ctland mitiydon for t'nc~impacts in
compbance with MD' miti~~on zegrdanoas llovrcsrer, the specifics ofa wetland
mitigation plan arc not included ssdth the app'lication. Mitimlirm should be in-kind and
withm the same sva~r~ or ecoregion as zbe iznpaW. EPA requests the city to
review thc reit}get}on plan prior tc pe~it is~. The pmchase of'bank credits From
within the cozrecL bank service areas mould likely be appropriate if credits are available.

Snmmarv

EPA does not nb}ccL io 1he issuance of a }aazml foi !he proposed pro}ccL Nonetheless,EP.'m the oppommity m revicss the mitim6on plan pnor to permit issuance.
F%' has mdicazed that i.has no further zqzdatrd comments Lo this propre~ mccpt to
izdizrm 1he epphcant of the W'IR' updated lisdng situs as federaBy ihreazened in
Michigan and io cozuact the FiVS if E}vtR are observed at thc project shc.

Thank you For the opportunity to review this Public Notice. Please mll Melanic Burdick
at 3}2-886-2255 if you have any questions or concerns.

~rs/ W /

Wendy L.Melgin. Section Chief
'Watershed and W~jnnds Branch
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Wetlands 

EP A also cooniinatoo with FERC regarding the £IS, and provjded c.OD:unents on the Drail 
EfS. Specifically, EPA"s comment lena: OIllhe I);a,"t ElS d"lSCussea!he nced for a 
mitigatioJ:; plan to erlS'JTe sufficient compensarion for adi'erse impact.<; tD aqnaric 
resourc...--s. The .Public Notice states tim: mitigation will be provided, and 1hc applic.ation 
indicates that }'IDEQ "ill reqUire wetland mitigation fur me proposed impacts in 
compliance with MDEQ' s mitigation regulations. However, the.specifics ofa wetland 
mitigation plan arc not included ",jth the aw1ication. Mi~aation sbouJd be in-icind <m<;I 
witbin the same watershed or ecc>r<:giOll as theimpa...'1s. EPA rt:questS the opportunity to 
revjew the nritigatiQn P!.801 prior to pe.-mit i>.-suance. The purohase-ofbank credits from 
within the 'correct bank service areas would likely be apprapcia1e if.c·redits are availaDle~ 

EPA ares 00i objecllO !he issuance of a Jl=it for tile proposed project. Nonetheless, 
EPA reques-,s 'the opportunity tD """iew the mitigation plan prior 10 pe:rnrit issuance. 
FWS has indica!ed that it has DO fu:riher updated comments to 1hi:s proj= except to 
infurm .\he applicant of 1hc EMR' s updared listing :.'1.atus as federally threatened in 
Michigan and 10 CDrllaCl the FWS if EMR are observed at the project sIte. 

Thank you fox the opportunity to renew this Ptiblic Notice. Please i:all Melanie BllI'dick 
al 312-88{)-2255 if you have any questions ·or .concerns. . 

Wendy L. Melg;n, Section Chief 
Wa1e:rshcd and Weilimds Branch 

USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 294 of 295



Document Content(s)

14468232.tif..........................................................1-6

20170118-0011 FERC PDF (Unofficial) 01/17/2017
USCA Case #17-1236      Document #1704129            Filed: 11/13/2017      Page 295 of 295


