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GLOSSARY 

As used herein, 

Duke means Duke Energy Florida; 

FERC means the Federal Energy Regulatory Commission; 

Florida Commission means the Florida Public Service Commission; 

Florida Southeast means Florida Southeast Connection, LLC; 

Intervenors means Duke Energy Florida, LLC; Florida Power & Light Company; 
Florida Southeast Connection, LLC; Sabal Trail Transmission, LLC; and 
Transcontinental Gas Pipe Line Company, LLC; 

NEPA means the National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321-
4347; 

P means the internal paragraph number within a FERC order; 

Project means the Southeast Market Pipelines Project; 

Sabal Trail means Sabal Trail Transmission LLC; 

SEIS means the Draft Supplemental Environmental Impact Statement for the 
Southeast Market Pipelines Project (Sept. 27, 2017) (Ex. D); 

Transco means Transcontinental Gas Pipe Line Company, LLC. 
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RULE 35 STATEMENT 

If the panel denies rehearing on remedy, en banc review is warranted to 

reconcile the panel decision with Delaware Riverkeeper Network v. FERC, 753 F.3d 

1304 (D.C. Cir. 2014), which remanded without vacating a similar order of the 

Federal Energy Regulatory Commission (“FERC”), after finding deficiencies in the 

environmental review of an operational interstate natural gas pipeline.  En banc 

review is needed to reaffirm “the law of this circuit” that “in deciding whether to 

vacate a flawed agency action,” a court “should be guided by [the] factors” set forth 

in Allied-Signal, Inc. v. Nuclear Regulatory Commission, 988 F.2d 146, 150-51 

(D.C. Cir. 1993).  Heartland Reg’l Med. Ctr. v. Sebelius, 566 F.3d 193, 197 (D.C. 

Cir. 2009). 

INTRODUCTION 

Industry Intervenors seek rehearing on remedy.  Intervenors ask the Court to 

modify its opinion and judgment to remand without vacating the challenged orders 

while FERC supplements its analysis under the National Environmental Policy Act 

(“NEPA”) to comply with the Court’s decision.  Under longstanding Circuit 

precedent, a panel determines remedy after considering “the seriousness of the 

order’s deficiencies (and thus the extent of doubt whether the agency chose 

correctly) and the disruptive consequences of an interim change that may itself be 

changed.”  Allied-Signal, 988 F.2d at 150-51 (citation omitted); see also In re Core 
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Commc’ns, Inc., 531 F.3d 849, 862 (D.C. Cir. 2008) (Griffith, J., concurring) 

(“Remand without vacatur is common in this circuit ....”). 

Here, both factors weigh strongly against vacatur.  First, this Court remanded 

for FERC to further explain its original action, and supplement the existing 477-page 

(excluding appendices) environmental impact statement by either quantifying the 

downstream greenhouse gas emissions or explaining more specifically why it could 

not do so.  FERC has now begun that process by issuing a detailed draft supplemental 

environmental impact statement quantifying end-user emissions.  See Ex. D 

(“SEIS”).  Second, vacating the orders and potentially forcing the shutdown of major 

interstate natural gas pipelines that provide critical capacity and reliability benefits 

would cause severe disruption, not only for the pipeline owners and their electric-

utility customers, but also for the regional pipeline grid and millions of Florida 

residents who rely on electricity generated at plants served by the pipelines.  A 

shutdown would inflict environmental and economic harms, forcing utilities to resort 

to higher-emitting or more expensive fuels to meet demand. 

Delaware Riverkeeper, 753 F.3d at 1309, 1320, declined invitations to set 

aside a FERC order, remanding without vacatur after finding NEPA violations in the 

environmental review of a gas pipeline that had already entered service.  The 

grounds for remanding without vacatur are far stronger here.  Delaware Riverkeeper

held that FERC should have analyzed four related pipeline upgrade projects in a 
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single environmental document.  Id. at 1313-20.  FERC had “not consider[ed] any 

of the other upgrade projects.”  Id. at 1308.  Here, the Court identified a discrete 

issue that FERC can remedy by quantifying downstream carbon emissions and 

explaining whether its position on the Social Cost of Carbon still holds.  Op. 24. 

Given the disruption caused by vacating orders related to natural gas and 

power infrastructure, this Court has not hesitated to remand FERC orders without 

vacatur.  E.g., Black Oak Energy, LLC v. FERC, 725 F.3d 230, 244 (D.C. Cir. 2013); 

Apache Corp. v. FERC, 627 F.3d 1220, 1223 (D.C. Cir. 2010); Williston Basin 

Interstate Pipeline Co. v. FERC, 519 F.3d 497, 504 (D.C. Cir. 2008).  The same 

considerations are present here ten-fold, given the pipelines’ importance to the 

ability of two of Florida’s largest electric utilities to provide reliable electric service 

at a reasonable price.  The Court should remand without vacatur, allowing the 

pipelines to continue serving essential needs while FERC completes the process of 

addressing the discrete, remediable defects this Court identified. 

BACKGROUND 

Petitioners challenge FERC’s approval of three new interstate natural gas 

pipelines—collectively the Southeast Market Pipelines Project (“Project”).  Op. 2.  

The Project “serve[s] Florida’s growing demand for natural gas and the electric 

power that natural gas can generate.”  Id. at 3.  Only two other major natural gas 

pipelines serve Florida, and both are near capacity.  Id.  Florida Power & Light and 
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Duke Energy Florida (“Duke”) contracted for nearly all the Project’s transportation 

capacity.  Without the new pipelines, Florida Power & Light’s gas needs could 

exceed its alternative pipeline supply this year.  Id. at 3-4.  Assured gas supply 

provided by the Project will allow the utilities to reduce their reliance on coal- and 

oil-fired power, which produces more greenhouse gases and conventional emissions 

than gas-fired generation, at a higher cost.  Id. at 4, 25; SEIS 2-3; Stubblefield Decl. 

¶ 6 (Ex. G); JA917 (“For a typical (baseload) case, . . . lifecycle emissions of 

electricity from natural gas are less than half that of coal.”).  The Project also 

diversifies the region’s access to domestic natural gas supplies, by providing an 

interconnection with a variety of substantial gas supplies at Transco Station 85.  

JA54. 

FERC, the Eleventh Circuit, and this Court all declined to stay Project 

construction.  See Florida Southeast Connection, LLC, 154 FERC ¶ 61,264 (2016); 

Florida Southeast Connection, LLC, 156 FERC ¶ 61,233 (2016); Order, Gulf 

Restoration Network, Inc. v. U.S. Army Corps of Eng’rs, No. 16-15545-F (11th Cir. 

Sept. 1, 2016); Order 2, Sierra Club v. FERC, No. 16-1329 (D.C. Cir. Nov. 17, 

2016).  Construction of the Project’s first and largest phase is now nearly complete.  

Shammo Decl. ¶ 4 (Ex. E).  Phase I of the Project entered full-design-capacity service 

on July 3, 2017, months after oral argument in this case.  See Notice of 

Commencement of Service and Acquisition of Lease Capacity, FERC Docket CP15-
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17 (July 11, 2017), https://goo.gl/PZugFo.  Sabal Trail is currently providing 

400,000 dekatherms per day of firm transportation service to Florida Power & Light, 

and is scheduled soon to begin providing 300,000 dekatherms per day to Duke.  See 

Shammo Decl. ¶ 10. 

Shortly after the pipelines entered service, Intervenors informed the Court.  

See 7/3/17 Letter 2, ECF No. 1682523.  Noting the “longstanding precedents 

supporting remand without vacatur,” Intervenors requested “supplemental briefing 

on remedy” if the panel “agree[d] with any of Petitioners’ merits claims.”  Id.

This Court rejected all of Petitioners’ challenges, except one.  The panel 

concluded that FERC “should have either given a quantitative estimate of the 

downstream greenhouse emissions that will result from burning the natural gas that 

the pipelines will transport or explained more specifically why it could not have done 

so.”  Op. 24.  The Court also ordered FERC to explain whether (and if so, why) it 

continues to maintain that the Social Cost of Carbon tool is not useful for NEPA 

purposes—a position FERC adopted, and this Court upheld, in EarthReports, Inc. v. 

FERC, 828 F.3d 949, 956 (D.C. Cir. 2016).  See Op. 27.1  Without further analysis 

or briefing on remedy, the panel “vacated” the orders and remanded for FERC to 

prepare a supplemental “environmental impact statement.”  Op. 35. 

1 Judge Brown dissented on these issues. 
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On September 27, 2017, FERC issued a draft supplemental environmental 

impact statement, requesting comments by November 20.  See SEIS Letter 2.  The 

draft estimates that under the most conservative assumptions—i.e., every molecule 

of gas in the pipelines’ full capacity is burned—“downstream consumption could 

produce up to a maximum of 22.1 million metric tons of [carbon-dioxide 

equivalents] per year.”  SEIS 3-4.  Under less extreme, but still conservative, 

assumptions accounting for the actual characteristics of the power plants in question, 

FERC estimates potential downstream emissions of 14.5 million metric tons per 

year.  Id. at 3.  The draft further acknowledges that the pipelines will facilitate 

retirement of higher-emitting coal- and oil-fired generation, for a savings of 6.14 

million metric tons per year—yielding a net figure of only 8.36 million metric tons.  

Id. at 2-3.  The latter figure, the draft explains, represents less than 0.2% of national 

annual greenhouse-gas emissions.  Id. at 4.  On this basis, FERC proposes to reaffirm 

its conclusion that the Project will “not result in a significant impact on the 

environment.”  Id. at 2. 

The draft also restates and reaffirms the three reasons FERC previously 

identified (and this Court upheld) for concluding that the Social Cost of Carbon tool 

is inappropriate for NEPA analysis of particular infrastructure projects.  Compare 

id. at 5, with EarthReports, 828 F.3d at 956. 
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ARGUMENT 

I. Rehearing Is Needed To Consider The Established Test For Determining 
Remedy. 

Rehearing is appropriate where a panel vacates agency action without 

applying this Court’s precedents on selecting remedy.  See North Carolina v. EPA, 

550 F.3d 1176 (D.C. Cir. 2008) (per curiam) (granting rehearing and remanding 

without vacatur); U.S. Sugar Corp. v. EPA, 844 F.3d 268 (D.C. Cir. 2016) (per 

curiam) (same).  Granting rehearing is particularly appropriate here because (1) 

Petitioners raised numerous issues, making it difficult for Respondents to predict 

how the Court might rule and tailor remedial arguments, (2) a key factual 

development—the pipelines’ entering service—did not occur until months after 

briefing and oral argument, and (3) Intervenors thereafter requested “supplemental 

briefing on remedy,” 7/3/17 Letter 2, if the Court sustained any of Petitioners’ 

challenges. 

II. Circuit Precedent Counsels Remand Without Vacatur. 

Remand without vacatur is appropriate “where there is a likelihood of (1) cure 

on remand, and (2) a substantial disruptive effect that would result from vacatur.”  

U.S. Sugar Corp. v. EPA, 830 F.3d 579, 630 (D.C. Cir. 2016) (per curiam).  Either 

factor alone can preclude vacatur.  See North Carolina, 550 F.3d at 1177-78 

(remanding without vacatur to avoid disruptive consequences, despite “several fatal 

flaws in the rule”); Fox Television Stations, Inc. v. FCC, 280 F.3d 1027, 1048-49 
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(D.C. Cir. 2002) (no vacatur even though disruptive consequences “might not be 

great”), amended in other respects by 293 F.3d 537 (D.C. Cir. 2002).  Here, both 

factors strongly counsel against vacatur. 

A. FERC Is Free To Reach The Same Result On Remand.  

A cure on remand need not be certain; rather, the Court seeks only “a serious 

possibility that” the agency “will be able to substantiate its decision.”  Allied-Signal, 

988 F.2d at 151; see also Black Oak Energy, 725 F.3d at 244 (“plausible” FERC 

could cure deficiency).  That test is readily met here. 

This Court required FERC to “quantify and consider the project’s downstream 

carbon emissions or explain in more detail why it cannot do so,” and to explain 

“whether [FERC’s] position on the Social Cost of Carbon . . . still holds, and why.”  

Op. 26-27.  As the September 27 draft demonstrates, FERC can easily accomplish 

those tasks.  On the Social Cost of Carbon, remand without vacatur is “generally 

appropriate” where an agency has “insufficiently or inappropriately explained” its 

position, but there is a serious possibility that it can do so on remand.  Radio-

Television News Directors Ass’n v. FCC, 184 F.3d 872, 888 (D.C. Cir. 1999).  The 

September 27 draft reaffirms FERC’s prior rationale declining to use the Social Cost 

of Carbon tool.  See supra p. 6.  This Court recently upheld that rationale.  

EarthReports, 828 F.3d at 956.  Far more than “a serious possibility” exists that on 
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remand FERC will adequately explain its position on this issue.  Allied-Signal, 988 

F.2d at 151. 

FERC can also “quantify and consider the project’s downstream carbon 

emissions or explain in more detail why it cannot do so.”  Op. 26.  In approving other 

recent pipeline projects, FERC has “estimated the [greenhouse-gas] emissions 

associated with burning the gas to be transported by [a pipeline], consistent with the 

quantification” contemplated by this Court’s decision.  See NEXUS Gas 

Transmission, LLC, 160 FERC ¶ 61,022, P 173 n.191 (2017).  The September 27 

draft continues that approach, estimating downstream emissions as 8.36 to 22.1 

million metric tons per year.  SEIS 3-4. 

Further consideration of downstream carbon emissions need not change 

FERC’s ultimate decision whether to approve the pipelines—never mind in a 

manner that would bar their continued operation.  In the September 27 draft, FERC 

reasonably proposed to reaffirm its conclusion that the Project will “not result in a 

significant impact on the environment.”  SEIS 2.  FERC’s maximum upper-bound 

emissions estimate would represent only 0.41% of annual national greenhouse-gas 

emissions; its less extreme, but still conservative, estimate accounting for retiring 
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higher-emitting plants represents only 0.2% of annual national emissions.  Id. at 3-

4.2

Because NEPA “does not mandate” any “particular” substantive outcome or 

preclude an agency “from deciding that other values outweigh the environmental 

costs,” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989), 

FERC may approve the Project under its balancing test, which considers a range of 

benefits and costs, see Myersville Citizens for a Rural Community, Inc. v. FERC, 

783 F.3d 1301, 1309 (D.C. Cir. 2015), regardless of the magnitude of end-user 

greenhouse-gas emissions.  E.g., 1 Final Environmental Impact Statement 4-318, 

Atlantic Sunrise Project, FERC Docket No. CP15-138 (Dec. 2016), 

https://goo.gl/Q6Qd49 (approving pipeline after upper-bound estimate of 32.9 

million tons per year). 

Quantification will not change certain extrinsic realities.  Florida has a 

growing demand for electric power.  The Florida Public Service Commission 

(“Florida Commission”)—the only entity authorized to decide how Florida will meet 

its electric-generating needs, see Fla. Stat. Ann. §403.519; Fla. Chapter of Sierra 

Club v. Orlando Utils. Comm’n, 436 So. 2d 383, 388 (Fla. Dist. Ct. App. 1983)—

2 Global emissions (an appropriate benchmark because greenhouse gases mix 
globally) are far higher—45 billion metric tons in 2010, of which 8.36 million 
represents less than 0.02%.  See U.S. EPA, Climate Change Indicators: Global 
Greenhouse Gas Emissions (2014), https://goo.gl/FJjbaF.   
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chose additional gas-fired generation.  See JA1076.3  “[W]ithout this new project,” 

Florida Power & Light’s “gas needs” could “exceed its [alternative pipeline] supply 

this year.”  Op. 3-4.  FERC may conclude the Project “is or will be required by the 

present or future public convenience and necessity,” 15 U.S.C. § 717f(e), even if it 

peripherally affects aggregate greenhouse gas emissions. 

B. Vacating Authorization Of Operational Pipelines Would Cause 
Significant Disruption.

Vacatur would have severely “disruptive consequences” for the pipeline 

developers, their electric-utility customers, millions of Florida consumers, the 

environment, and the region’s economy.  Allied-Signal, 988 F.2d at 150-51. 

1. Vacatur Would Interfere With Power-Generation Plans And 
Harm The Environment.  

Sabal Trail entered full Phase I service on July 3, 2017, with approved 

capacity of 830,000 dekatherms per day.  Sabal Trail is currently providing 400,000 

dekatherms per day of firm transportation service to Florida Power & Light, and is 

scheduled to begin providing 300,000 dekatherms per day to Duke later this month.4

3 See also Florida Commission, In re Okeechobee Clean Energy Center Unit 1, PSC-
16-0032-FOF-EI, at 15, 24 (Jan. 19, 2016), https://goo.gl/mNiV4M (finding need 
for new gas-fired generation, even accounting for “renewable resources” and 
demand-side management); JA11-12 (“additional gas capacity [i]s necessary for 
assuring the reliability of Florida’s electric generating system”). 
4 FERC authorization to place into service a lateral pipeline providing a delivery 
point for Duke’s Citrus County facility would not increase the 830,000-dekatherm 
service capacity that FERC previously authorized.  See Authorization to Commence 
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Shammo Decl. ¶ 10.  Without the Project, Duke cannot begin bringing online its new 

Citrus County Combined Cycle Project, a gas-fired plant needed to meet peak load 

“in the immediate future.”  Sideris Aff. ¶¶3, 6 (Ex. F).  Florida Southeast entered 

full commercial service on June 14, 2017, with approved capacity of 640,000 

dekatherms per day, and is currently delivering 400,000 dekatherms per day of firm 

transportation service to Florida Power & Light.  Macon Decl. ¶ 4 (Ex. H).  Florida 

Power & Light is currently relying on Project-transported gas from Sabal Trail and 

Florida Southeast to fuel gas-fired power plants.  Stubblefield Decl. ¶¶3, 6. 

Florida utilities rely heavily on natural gas.  See Stubblefield Decl. ¶ 3 (72% 

of Florida Power & Light generation gas-fueled); Sideris Aff. ¶4 (56% for Duke in 

2013; expected to be 75% in 2018).  The Florida Commission found a need for 

additional gas-fired generation to meet growing needs.  Supra n.3.  Florida has no 

natural gas storage and minimal production, Stubblefield Decl. ¶ 3, and the two other 

gas pipelines serving Florida are at or near capacity, Op. 3; see also Shammo Decl. 

¶ 10 (other pipelines’ firm capacity “insufficient”).  As the Florida Commission 

found, “without having additional gas transportation infrastructure available in 

South Florida, [Florida Power & Light’s] natural gas-fired generating units will not 

be able to serve its customers efficiently and reliably.”  JA16. 

Service of Additional Phase I Facilities, FERC Docket No. CP15-17-000 (July 3, 
2017). 
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“[Duke] needs the natural gas from the . . . Project” beginning this month to 

conduct necessary testing, so the Citrus County plant currently under construction 

can enter service as scheduled in 2018.  Sideris Aff. ¶ 6.  “[Duke] cannot retire 

[1960s-era coal-fired power plants] until the [Citrus County plant] is brought into 

service, and [that plant] is dependent on the . . . Project.”  Id.; see also Stubblefield 

Decl. ¶6 (“efforts to reduce coal-fired and oil-fired generation . . . will be seriously 

jeopardized” if Project suspended).  Similarly, if FERC’s certificates are vacated, 

Florida Southeast will be unable to construct the 5.2-mile lateral pipeline (scheduled 

for first-quarter 2018) that will serve as “the only source of natural gas” for the new 

Okeechobee Clean Energy Center, needed to meet growing demand.  Macon Decl. 

¶ 9.  Without the Project, Florida Power & Light and Duke will likely have to deploy 

more costly, less efficient, and less “clean” fuels, such as coal and fuel oil, to meet 

demand.  See Stubblefield Decl. ¶¶ 5-7; Sideris Aff. ¶¶5-6.  Remand is appropriate 

where vacatur “would have serious adverse implications for . . . the environment.”  

North Carolina, 550 F.3d at 1178 (Rogers, J., concurring in granting rehearing in 

part); accord U.S. Sugar Corp., 844 F.3d at 270. 

2. Vacatur Would Cause Significant Collateral Disruption. 

Vacatur would jeopardize continued operation of the Project’s Central Florida 

Hub, which provides “important supply reliability and flexibility benefits” for the 

regional pipeline grid.  Shammo Decl. ¶ 11.  Vacatur could also interfere with 

USCA Case #16-1329      Document #1697633            Filed: 10/06/2017      Page 21 of 29



14 

ongoing mitigation, cleanup, and environmental-restoration efforts authorized by the 

certificate orders, as well as necessary maintenance, inspection, and safety measures 

such as cathodic protection.  Id. ¶¶ 12, 14.  Shutting down major pipelines requires 

complex, time-consuming, and costly activities; so too before the Project could be 

returned to service.  Id. ¶ 14; Macon Decl. ¶ 10; Duvall Decl. ¶ 13 (Ex. I). 

Given a FERC certificate’s central role in obtaining other required 

authorizations, vacatur could cause a wave of collateral litigation, disrupting settled 

judgments and expectations.  Affected landowners have already moved to dismiss 

pending condemnation actions (needed to calculate landowner compensation for 

pipeline easements), arguing that the panel’s vacating the certificates nullified 

eminent-domain authority under 15 U.S.C. § 717f(h).  See, e.g., Mot. to Dismiss, 

Sabal Trail Transmission, LLC v. Real Estate, Nos. 4:16-cv-97 et al. (M.D. Ga. Sept. 

18, 2017).  Further litigation is likely regarding, inter alia, preemption of state or 

local laws and scores of associated permits and authorizations. 

3. Vacatur Would Inflict Significant Economic Harm. 

Halting pipeline service even temporarily would inflict significant economic 

harm.  If utilities must resort to “more expensive alternative fuels,” JA12, ratepayers 

will bear higher costs.  Requiring utilities to change fuel sources on short notice will 

increase cost volatility and sacrifice the stability of long-term contracting.  See 

Sideris Aff. ¶ 6; Stubblefield Decl. ¶6. 
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Shutdown would also impose significant, irreparable losses on the pipeline 

developers.  See E. Tenn. Natural Gas Co. v. Sage, 361 F.3d 808, 830 (4th Cir. 2004) 

(“increased construction costs and losses from [pipeline’s] breach of gas supply 

contracts” constitute “irreparable harm”).  If the Project were forced to cease 

operations even temporarily, Sabal Trail would lose roughly $1 million of revenue 

per day; Florida Southeast, $240,920 per day; and Transco, up to $246,037 per day 

absent certain costly system modifications.  See Shammo Decl. ¶ 13; Macon Decl. 

¶ 7; Duvall Decl. ¶ 12.  Shutdown would interfere with existing contracts between 

the pipelines and their customers—“preclud[ing] a set of voluntary transactions that 

[parties] find advantageous.”  Louisiana Fed. Land Bank Ass’n v. Farm Credit 

Admin., 336 F.3d 1075, 1085 (D.C. Cir. 2003); see also Shammo Decl. ¶¶ 13-14; 

Macon Decl. ¶ 8; Duvall Decl. ¶ 15.  An extended shutdown would severely harm 

Florida Southeast, which would default on $200 million in private placement bond 

financing, with potential negative consequences for investors.  Macon Decl. ¶ 12.  

Vacatur fails to give account to the massive up-front capital commitments needed to 

develop and execute major pipeline projects.  Shammo Decl. ¶ 15. 

C. NEPA Violations Do Not Mandate Vacatur. 

No special rule exempts NEPA cases from Allied-Signal.  See Public Emps. 

for Envtl. Responsibility v. Hopper, 827 F.3d 1077, 1083-84 (D.C. Cir. 2016) (NEPA 
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violation “does not necessarily mean that the project must be halted”).5  To the 

contrary, despite finding a NEPA violation in FERC’s certification of an operational 

pipeline affecting the overall scope of NEPA review, this Court remanded without 

vacatur.  See Delaware Riverkeeper, 753 F.3d at 1309, 1320.  The same approach 

should apply here.6  Intervenors are unaware of any case vacating FERC’s 

certification of an operational gas pipeline based on a NEPA violation.  This case 

should not be the first. 

III. There Is No Reason For Concern About Agency Delay. 

Here, remand without vacatur carries no risk of “agency indifference” or 

protracted delays.  Cf. Core Commc’ns, 531 F.3d at 862 (Griffith, J., concurring).  

FERC already began complying with the panel’s decision, by issuing the September 

27 draft.  There is no reason to doubt that FERC will promptly take final action after 

the comment period closes on November 20.  SEIS Letter 2.  After considering 

comments, FERC could issue a substantive order on remand simultaneously with a 

final supplemental impact statement—as soon as January 2, 2018 (i.e., 90 days after 

5 Allied-Signal effectively subsumed the discussion of NEPA remedies in Natural 
Resources Defense Council, Inc. v. U.S. Nuclear Regulatory Commission, 606 F.2d 
1261, 1272 (D.C. Cir. 1979).  
6 See also Minnesota v. U.S. Nuclear Regulatory Comm’n, 602 F.2d 412, 418 (D.C. 
Cir. 1979) (despite NEPA violation, declining to vacate license amendments because 
doing so “would effectively shut down the [nuclear power] plants”); Arkansas 
Power & Light Co. v. Fed. Power Comm’n, 517 F.2d 1223, 1237 (D.C. Cir. 1975) 
(similar); Flaherty v. Pritzker, 17 F. Supp. 3d 52, 58 n.5 (D.D.C. 2014) (similar). 
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FERC’s publication of a notice of availability in the Federal Register, on October 4, 

2017).  See 82 Fed. Reg. 46,233-34 (Oct. 4, 2017); 40 C.F.R. § 1506.10(b).  If this 

Court is nonetheless concerned about delay, it could set a reasonable deadline in 

remanding without vacatur.  See Rodway v. U.S. Dep’t of Agriculture, 514 F.2d 809, 

817-19 (D.C. Cir. 1975). 

IV. Alternatively, The En Banc Court Should Reaffirm The Allied-Signal
Test. 

If the panel denies rehearing, the Court should reaffirm en banc that a panel 

should conduct an Allied-Signal analysis before selecting a remedy for a NEPA 

violation.  Further review is necessary to ensure the consistency of this Court’s 

precedents, given the divergence from Delaware Riverkeeper, 753 F.3d at 1320.  En 

banc review could confirm that “the law of this circuit [is] (as it ha[s] been since 

1993) that in deciding whether to vacate a flawed agency action,” a court “should be 

guided by [the Allied-Signal] factors.”  Heartland, 566 F.3d at 197; accord

Honeywell Int’l Inc. v. EPA, 374 F.3d 1363, 1381 (D.C. Cir. 2004) (Rogers, J., 

concurring) (under Allied-Signal, “absent en banc review, our precedent requires that 

the rule be remanded to [the agency] for further explanation [without vacatur]”).  

Vacating agency action immediately upon finding a NEPA violation—as the panel 

did here—would have a profound chilling effect on every manner of infrastructure 

development that relies on federal-agency authorizations subject to NEPA.  See 

Shammo Decl. ¶¶ 15-16. 
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CONCLUSION 

The Court should grant rehearing and remand FERC’s orders without vacatur.  

If the Court denies rehearing, it should ensure that the mandate’s issuance is delayed 

for seven days per D.C. Circuit Rule 41(a)(1), to permit respondents to move to stay 

or delay the mandate’s issuance. 
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Opinion concurring in part and dissenting in part filed by 
Circuit Judge BROWN. 

GRIFFITH, Circuit Judge: Environmental groups and 
landowners have challenged the decision of the Federal Energy 
Regulatory Commission to approve the construction and 
operation of three new interstate natural-gas pipelines in the 
southeastern United States. Their primary argument is that the 
agency's assessment of the environmental impact of the 
pipelines was inadequate. We agree that FERC's 
environmental impact statement did not contain enough 
information on the greenhouse-gas emissions that will result 
from burning the gas that the pipelines will carry. In all other 
respects, we conclude that FERC acted properly. We thus grant 
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Sierra Club's petition for review and remand for preparation of 
a conforming environmental impact statement. 

I 

The Southeast Market Pipelines Project comprises three 
natural-gas pipelines now under construction in Alabama, 
Georgia, and Florida. The linchpin of the project is the Sabal 
Trail pipeline, which will wend its way from Tallapoosa 
County in eastern Alabama, across southwestern Georgia, and 
down to Osceola County, Florida, just south of Orlando: a 
journey of nearly five hundred miles. Sabal Trail will connect 
the other two portions of the project. The first—the Hillabee 
Expansion—will boost the capacity of an existing pipeline in 
Alabama, which will feed gas to Sabal Trail's upstream end for 
transport to Florida. At the downstream end of Sabal Trail will 
be the Florida Southeast Connection, which will link to a power 
plant in Martin County, Florida, 120 miles away. Shorter spurs 
will join Sabal Trail to other proposed and existing power 
plants and pipeline networks. By its scheduled completion in 
2021, the project will be able to carry over one billion cubic 
feet of natural gas per day. 

The three segments of the project have different owners,1  
but they share a common purpose: to serve Florida's growing 
demand for natural gas and the electric power that natural gas 
can generate. At present, only two major natural-gas pipelines 
serve the state, and both are almost at capacity. Two major 
utilities, Florida Power & Light and Duke Energy Florida, have 

1  Sabal Trail is owned by Spectra Energy Partners, NextEra 
Energy, and Duke Energy; the Hillabee Expansion is owned by the 
Williams Companies; and Florida Southeast Connection is owned by 
NextEra. Duke Energy, and NextEra's subsidiary Florida Power & 
Light, will also be the project's primary customers. 
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already committed to buying nearly all the gas the project will 
be able to transport. Florida Power & Light claims that without 
this new project, its gas needs will begin to exceed its supply 
this year. But the project's developers also indicate that the 
increased transport of natural gas will make it possible for 
utilities to retire older, dirtier coal-fired power plants. 

Despite these optimistic predictions, the project has drawn 
opposition from several quarters. Environmental groups fear 
that increased burning of natural gas will hasten climate change 
and its potentially catastrophic consequences. Landowners in 
the pipelines' path object to the seizure of their property by 
eminent domain. And communities on the project's route are 
concerned that pipeline facilities will be built in low-income 
and predominantly minority areas already overburdened by 
industrial polluters. 

Section 7 of the Natural Gas Act places these disputes into 
the bailiwick of the Federal Energy Regulatory Commission 
(FERC), which has jurisdiction to approve or deny the 
construction of interstate natural-gas pipelines. See 15 U.S.C. 
§ 717f. Before any such pipeline can be built, FERC must grant 
the developer a "certificate of public convenience and 
necessity," id. § 717f(c)(1)(A), also called a Section 7 
certificate, upon a finding that the project will serve the public 
interest, see id. § 717f(e). FERC is also empowered to attach 
"reasonable terms and conditions" to the certificate, as 
necessary to protect the public. Id. A certificate holder has the 
ability to acquire necessary rights-of-way from unwilling 
landowners by eminent domain proceedings. See id. § 717f(h). 

FERC launched an environmental review of the proposed 
project in the fall of 2013. The agency understood that it would 
need to prepare an environmental impact statement (EIS) 
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before approving the project, as the National Environmental 
Policy Act of 1969 (NEPA) requires for each "major Federal 
action[] significantly affecting the quality of the human 
environment." See 42 U.S.C. § 4332(2)(C). FERC solicited 
public comment and held thirteen public meetings on the 
project's environmental effects, and made limited 
modifications to the project plan in response to public 
concerns, before releasing a draft impact statement in 
September 2015 and a final impact statement in December 
2015. In the meantime, the pipeline developers formally 
applied for their Section 7 certificates in September and 
November 2014. 

In the Certificate Order, issued on February 2, 2016, FERC 
granted the requested Section 7 certificates and approved 
construction of all three project segments, subject to 
compliance with various conditions not at issue here. Order 
Issuing Certificates and Approving Abandonment, Fla. Se. 
Connection, LLC, 154 FERC ¶ 61,080 (2016) (Certificate 
Order). This order recognized a number of parties as 
intervenors in the agency proceedings, among them three 
environmental groups (Sierra Club, Flint Riverkeeper, and 
Chattahoochee Riverkeeper) and two Georgia landowners 
whose land Sabal Trail will cross (GBA Associates and K. 
Gregory Isaacs). These parties timely sought rehearing and a 
stay of construction; FERC agreed to entertain their arguments 
but denied a stay. Construction on the pipelines began in 
August 2016. On September 7, 2016, FERC issued its 
Rehearing Order, denying rehearing and declining to rescind 
the pipelines' certificates. Order on Rehearing, Fla. Se. 
Connection, LLC, 156 FERC ¶ 61,160 (2016) (Rehearing 
Order). 
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Both the environmental groups (collectively, "Sierra 
Club") and the landowners timely petitioned our court for 
review of the Certificate Order and the Rehearing Order. Sierra 
Club argues that FERC's environmental impact statement 
failed to adequately consider the project's contribution to 
greenhouse-gas emissions and its impact on low-income and 
minority communities. Sierra Club also contends that Sabal 
Trail's service rates were based on an invalid methodology. 
The landowners allege further oversights in the EIS, dispute the 
public need for the project, and assert that FERC used an 
insufficiently transparent process to approve the pipeline 
certificates. Their petitions were consolidated before us. 

II 

We have jurisdiction to hear these petitions under the 
Natural Gas Act. See 15 U.S.C. § 717r(b). Any party to a 
proceeding under the Act who is "aggrieved" by a FERC order 
may petition for review of that order in our court, provided that 
they first seek rehearing before FERC. Id. § 717r(a)-(b). Sierra 
Club was an intervenor in the proceedings on all three pipeline 
applications, see Certificate Order App. A, and the landowner 
petitioners were intervenors in the Sabal Trail proceedings, see 
id. 

A party is "aggrieved" by a FERC order if it challenges the 
order under NEPA and asserts an environmental harm. See 
Gunpowder Riverkeeper v. FERC, 807 F.3d 267, 273-74 (D.C. 
Cir. 2015). A landowner forced to choose between selling to a 
FERC-certified developer and undergoing eminent domain 
proceedings is also "aggrieved" within the meaning of the Act. 
See B&J Oil & Gas v. FERC, 353 F.3d 71, 75 (D.C. Cir. 2004); 
Moreau v. FERC, 982 F.2d 556, 564 n.3 (D.C. Cir. 1993). 
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Sierra Club falls into the former camp, and the Georgia 
landowners into the latter. 

We also have an independent duty to ensure that at least 
one petitioner has standing under Article III of the Constitution. 
See Ams. for Safe Access v. DEA, 706 F.3d 438, 442-43 (D.C. 
Cir. 2013). A petitioner invoking federal-court jurisdiction has 
the burden to establish that she has suffered an injury in fact 
that is fairly traceable to the challenged action of the defendant 
and "likely" to be redressed by a favorable judicial decision. 
WildEarth Guardians v. Jewell, 738 F.3d 298, 305 (D.C. Cir. 
2013). And an association, like Sierra Club, can sue on behalf 
of its members if at least one member would have standing to 
sue in her own right, the organization is suing to vindicate 
interests "germane to its purpose," and nothing about the claim 
asserted or the relief requested requires an individual member 
to be a party. Sierra Club v. FERC, 827 F.3d 36, 43 (D.C. Cir. 
2016). On direct review of agency action, an association can 
establish its standing by having its individual members submit 
affidavits to accompany the association's opening brief. See 
Pub. Citizen, Inc. v. Nat'l Highway Traffic Safety Admin., 489 
F.3d 1279, 1289 (D.C. Cir. 2007). 

Several individual Sierra Club members submitted such 
affidavits, explaining how the pipeline project would harm 
their "concrete aesthetic and recreational interests." WildEarth, 
738 F.3d at 305. For example, one member, Robin Koon, 
explained that the Sabal Trail pipeline will cross his property 
(on an easement taken by eminent domain), that construction 
noise will impair his enjoyment of his daily activities, and that 
trees shading his house will be permanently removed. Other 
Sierra Club members similarly averred that the pipeline project 
will affect their homes and daily lives. "Such credible claims 
of exposure to increased noise and its disruption of daily 
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activities, backed up by specific factual representations in an 
affidavit or declaration, are sufficient to satisfy Article III's 
injury-in-fact requirement." Sierra Club, 827 F.3d at 44. And 
nobody disputes that the prevention of this sort of injury is 
germane to Sierra Club's conservation-oriented purposes, or 
cites any reason why these individual members would need to 
join the petition in their own names. 

Because they allege concrete injury from FERC's order 
certifying the pipeline project, and because that certification 
was based on an allegedly inadequate environmental impact 
statement, these Sierra Club members, and therefore Sierra 
Club itself, have standing to object to any deficiency in the 
environmental impact statement.2  See WildEarth Guardians, 
738 F.3d at 306-08. The deficiency need not be directly tied to 
the members' specific injuries. For example, Sierra Club may 
argue that FERC did not adequately consider the pipelines' 
contribution to climate change. See id. The members' injuries 
are caused by the allegedly unlawful Certificate Order, and 
would be redressed by vacatur of that order on the basis of any 
defect in the environmental impact statement. See id. at 308.3  

2  Though GBA Associates and Isaacs raise different arguments 
as to why the Certificate and Rehearing Orders are unlawful, the 
standing analysis does not differ for them, as they seek the same 
remedy and allege similar injuries to their property interests. 

3  The same reasoning goes for Sierra Club's argument that 
FERC used an arbitrary and capricious methodology in determining 
Sabal Trail's initial rates. A finding that FERC failed to justify its 
approach to this issue would lead us to "hold unlawful and set aside" 
Sabal Trail's certificate, see 5 U.S.C. § 706(2), which would in turn 
redress the Sierra Club members' environmentally based injuries in 
fact. See Ctr. for Biological Diversity v. U.S. Dep't of Interior, 563 
F.3d 466, 479 (D.C. Cir. 2009) (finding Article III standing on the 
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Transco, owner of the Hillabee Expansion, argues that no 
Sierra Club member has alleged an injury caused by Transco's 
section of the overall project, which would suggest that Sierra 
Club lacks standing to seek the vacatur of Hillabee's certificate. 
Transco thus implicitly argues that the Certificate Order is 
severable. Under this view, if Sierra Club succeeds on the 
merits, but has standing to challenge only Sabal Trail's 
certificate, we could vacate only the portion of the Certificate 
Order pertaining to Sabal Trail, and leave the rest intact. 

The question whether an agency order is severable turns 
on the agency's intent. See Epsilon Elecs., Inc. v. U.S. Dep't of 
Treasury, 857 F.3d 913, 929 (D.C. Cir. 2017). "Where there is 
substantial doubt that the agency would have adopted the same 
disposition regarding the unchallenged portion if the 
challenged portion were subtracted, partial affirmance is 
improper." Id. (quoting North Carolina v. FERC, 730 F.2d 790, 
795-96 (D.C. Cir. 1984)). Since the beginning of its 
environmental review, FERC has treated the project as a single, 
integrated proposal. See Notice of Intent to Prepare an 
Environmental Impact Statement for the Planned Southeast 
Market Pipelines Project, 79 Fed. Reg. 10,793, 10,794 (Feb. 
26, 2014) (explaining that FERC would prepare a single EIS 
for the three pipelines, to help the agency determine "whether 
the SMP Project is in the public convenience and necessity"). 
That characterization carried through to the Certificate Order. 
See J.A. 1075 (describing the pipelines as "separate but 
connected" and noting that the Hillabee Expansion's purpose 

grounds that an agency's "irrationally based" permitting program 
threatened the arctic animals that the petitioners wanted to observe, 
and that "setting aside and remanding" the program would redress 
this threat). 
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is to give Sabal Trail's customers access to upstream gas 
supplies); J.A. 1096 (explaining that in the absence of Sabal 
Trail, existing pipelines will not be able to deliver the gas that 
the Florida Southeast Connection requires). 

We substantially doubt that FERC would have approved 
the Southeast Market Pipelines Project only in part, and we 
especially doubt that the agency would have certified either of 
the other two segments if Sabal Trail were not part of the 
project. Because Sierra Club and the landowners have alleged 
injury-in-fact caused by Sabal Trail, and because the 
Certificate Order is not severable, both sets of petitioners have 
standing to challenge the Certificate Order as a whole. 

Having concluded that we have jurisdiction to entertain all 
of petitioners' claims, we turn to the merits of those claims. 

III 

Both sets of petitioners rely heavily on the National 
Environmental Policy Act of 1969, Pub. L. No. 91-190, 83 Stat. 
852 (1970). NEPA "declares a broad national commitment to 
protecting and promoting environmental quality," and brings 
that commitment to bear on the operations of the federal 
government. Robertson v. Methow Valley Citizens Council, 
490 U.S. 332, 348 (1989). The statute "commands agencies to 
imbue their decisionmaking, through the use of certain 
procedures, with our country's commitment to environmental 
salubrity." Citizens Against Burlington, Inc. v. Busey, 938 F.2d 
190, 193-94 (D.C. Cir. 1991). One of the most important 
procedures NEPA mandates is the preparation, as part of every 
"major Federal action[] significantly affecting the quality of the 
human environment," of a "detailed statement" discussing and 
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disclosing the environmental impact of the action. 42 U.S.C. 
§ 4332(2)(C). 

This environmental impact statement, as it has come to be 
called, has two purposes. It forces the agency to take a "hard 
look" at the environmental consequences of its actions, 
including alternatives to its proposed course. See id. 
§ 4332(2)(C)(iii); Balt. Gas & Elec. Co. v. Nat. Res. Def. 
Council, Inc., 462 U.S. 87, 97 (1983). It also ensures that these 
environmental consequences, and the agency's consideration 
of them, are disclosed to the public. See WildEarth Guardians, 
738 F.3d at 302. Importantly, though, NEPA "directs agencies 
only to look hard at the environmental effects of their 
decisions, and not to take one type of action or another." 
Citizens Against Burlington, 938 F.2d at 194. That is, the 
statute is primarily information-forcing. 

The role of the courts in reviewing agency compliance 
with NEPA is accordingly limited. Furthermore, because 
NEPA does not create a private right of action, we can entertain 
NEPA-based challenges only under the Administrative 
Procedure Act and its deferential standard of review. See 
Theodore Roosevelt Conservation P 'ship v. Salazar, 616 F.3d 
497, 507 (D.C. Cir. 2010). That is, our mandate "is 'simply to 
ensure that the agency has adequately considered and disclosed 
the environmental impact of its actions and that its decision is 
not arbitrary or capricious.'" WildEarth Guardians, 738 F.3d 
at 308 (quoting City of Olmsted Falls v. FAA, 292 F.3d 261, 
269 (D.C. Cir. 2002)). We should not "'flyspeck' an agency's 
environmental analysis, looking for any deficiency no matter 
how minor "Nevada v. Dep't of Energy, 457 F.3d 78, 93 (D.C. 
Cir. 2006) (citation omitted). 
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But at the same time, we are responsible for holding 
agencies to the standard the statute establishes. An EIS is 
deficient, and the agency action it undergirds is arbitrary and 
capricious, if the EIS does not contain "sufficient discussion of 
the relevant issues and opposing viewpoints," Nevada, 457 
F.3d at 93 (quoting Nat. Res. Def. Council v. Hodel, 865 F.2d 
288, 294 (D.C. Cir. 1988)), or if it does not demonstrate 
"reasoned decisionmaking," Del. Riverkeeper Network v. 
FERC, 753 F.3d 1304, 1313 (D.C. Cir. 2014) (quoting Found. 
on Econ. Trends v. Heckler, 756 F.2d 143, 154 (D.C. Cir. 
1985)). The overarching question is whether an EIS's 
deficiencies are significant enough to undermine informed 
public comment and informed decisionmaking. See Nevada, 
457 F.3d at 93. This is NEPA's "rule of reason." See Dep't of 
Transp. v. Pub. Citizen, 541 U.S. 752, 767 (2004). 

With those principles in mind, we direct our attention to 
the specific deficiencies the petitioners have alleged in the EIS 
for the Southeast Market Pipelines Project. As noted above, 
FERC prepared a single unified EIS for the project's three 
pipelines, and no party has challenged that approach. Thus, for 
purposes of our NEPA analysis, we will consider the project as 
a whole. 

A 

The principle of environmental justice encourages 
agencies to consider whether the projects they sanction will 
have a "disproportionately high and adverse" impact on low-
income and predominantly minority communities.4  See J.A. 
1353-54. Executive Order 12,898 required federal agencies to 

4  Like petitioners, we refer to these two types of community 
collectively as "environmental-justice communities." 
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4 Like petitioners, we refer to these two types of community 

collectively as “environmental-justice communities.” 
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include environmental justice analysis in their NEPA reviews, 
and the Council on Environmental Quality, the independent 
agency that implements NEPA, see 42 U.S.C. § 4344, has 
promulgated environmental justice guidance for agencies, see 
J.A. 1369-78. 

Sierra Club argues that the EIS failed to adequately take 
this principle into account. Like the other components of an 
EIS, an environmental justice analysis is measured against the 
arbitrary-and-capricious standard. See Cmtys. Against Runway 
Expansion, Inc. v. FAA, 355 F.3d 678, 689 (D.C. Cir. 2004).5  
The analysis must be "reasonable and adequately explained," 
but the agency's "choice among reasonable analytical 
methodologies is entitled to deference." Id. As always with 
NEPA, an agency is not required to select the course of action 
that best serves environmental justice, only to take a "hard 
look" at environmental justice issues. See Latin Ams. for Social 
& Econ. Dev. v. Fed. Highway Admin., 756 F.3d 447, 475-77 
(6th Cir. 2014). We conclude that FERC's discussion of 
environmental justice in the EIS satisfies this standard. 

The EIS explained that 83.7% of the pipelines' proposed 
route would cross through, or within one mile of, 
environmental justice communities (defined as census tracts 
where the population is disproportionately below the poverty 
line and/or disproportionately belongs to racial or ethnic 
minority groups). That percentage varied from 54 to 80 percent 
for the alternative routes proposed by stakeholders and 

5  Because FERC voluntarily performed an environmental-
justice review, we need not decide whether Executive Order 12,898 
is binding on FERC. See Runway Expansion, 355 F.3d at 689 
(explaining that arbitrary-and-capricious analysis applies to every 
section of an EIS, even sections included solely at the agency's 
discretion). 
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commenters, albeit with only one option below 70 percent. 
This type of data appeared not only in the section of the EIS 
specifically dedicated to environmental justice, but also in the 
chapter that compared the various alternative routes. That later 
chapter weighed environmental justice statistics alongside 
factors like total route length, wetlands impact, and the number 
of homes near the route. It also discussed one additional 
proposed route, which would cross the Gulf of Mexico and 
avoid Georgia completely. This option would affect far fewer 
environmental justice communities, but in FERC's assessment 
would be infeasible because it would cost an additional two 
billion dollars. 

FERC concluded that the various feasible alternatives 
"would affect a relatively similar percentage of environmental 
justice populations," and that the preferred route thus would not 
have a disproportionate impact on those populations. See J.A. 
836. The agency also independently concluded that the project 
would not have a "high and adverse" impact on any population, 
meaning, in the agency's view, that it could not have a 
"disproportionately high and adverse" impact on any 
population, marginalized or otherwise.6  

Sierra Club contends that FERC misread 
"disproportionately high and adverse," the standard for when a 
particular environmental effect raises an environmental justice 
concern. By Sierra Club's lights, any effect can fulfill the test, 
regardless of its intensity, extent, or duration, if it is not 
beneficial and falls disproportionately on environmental- 

6  Sierra Club argues that the project will in fact have "high and 
adverse" impacts, but does so only in a brief and cursory fashion. See 
CTS Corp. v. EPA, 759 F.3d 52, 64 (D.C. Cir. 2014) (explaining that 
we need not address cursory arguments). 
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justice communities. But even if we assume that understanding 
to be correct, we cannot see how this EIS was deficient. It 
discussed the intensity, extent, and duration of the pipelines' 
environmental effects, and also separately discussed the fact 
that those effects will disproportionately fall on environmental-
justice communities. Recall that the EIS informed readers and 
the agency's ultimate decisionmakers that 83.7% of the 
pipelines' length would be in or near environmental justice 
communities. The EIS also evaluated route alternatives in part 
by looking at the number of environmental justice 
communities each would cross, and the mileage of pipeline 
each would place in low-income and minority areas. FERC 
thus grappled with the disparate impacts of the various possible 
pipeline routes. Perhaps Sierra Club would have a stronger 
claim if the agency had refused entirely to discuss the 
demographics of the populations that will feel the pipelines' 
effects, and had justified this refusal by pointing to the limited 
intensity, extent, and duration of those effects. However, as the 
EIS stands, we see no deficiencies serious enough to defeat the 
statute's goals of fostering well-informed decisionmaking and 
public comment. See Nevada, 457 F.3d at 93. 

The same goes for Sierra Club's other arguments. The 
agency's methodology was reasonable, even where it deviated 
from what Sierra Club would have preferred. See Runway 
Expansion, 355 F.3d at 689. Take the agency's decision to 
compare the demographics along the various proposed routes 
to each other instead of "the general population." Sierra Club 
Opening Br. 18. An EIS is meant to help agency heads choose 
among the relevant alternatives, including the alternative of 
taking no action, and to help the public weigh in. Thus, FERC's 
decision to directly compare the proposed alternatives to one 
another, rather than to some broader population, was 
reasonable under the circumstances. See id. (approving an 
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environmental justice review that compared "the population 
predicted to be affected by . . . [a] project to the demographics 
of the population that otherwise might conceivably be affected" 
by the project). Another methodology might be more 
appropriate in a case where some feasible alternative, with a 
lower environmental justice impact, has been left out of the 
analysis. However, no party has offered any such alternative 
here. 

Sierra Club is particularly concerned about Sabal Trail's 
plan to build a compressor station (a facility that helps "pump" 
gas along the pipeline, and gives off air and noise pollution 
while doing so) in an African American neighborhood of 
Albany, Dougherty County, Georgia. The agency identified 
environmental justice communities by looking at the 
demographics of census tracts, which are county subdivisions 
created to organize census data. The neighborhood in question 
is a 100% African American census block, an even smaller 
census subdivision, but because it sits in the midst of a 
majority-white census tract, FERC did not designate it an 
environmental justice community Sierra Club's objection to 
this omission elevates form over substance. The goal of an 
environmental justice analysis is satisfied if an agency 
recognizes and discusses a project's impacts on predominantly-
minority communities, even if it does not formally label each 
such community an "environmental justice community " 
FERC did recognize the existence and demographics of the 
neighborhood in question, and discussed the neighborhood 
extensively. The EIS listed community features, including 
subdivisions, schools, and churches, along with their distances 
from the proposed compressor station, and explained that the 
station's noise and air-quality effects on these locations were 
expected to remain within acceptable limits 

16 
 

 

environmental-justice review that compared “the population 
predicted to be affected by . . . [a] project to the demographics 
of the population that otherwise might conceivably be affected” 
by the project). Another methodology might be more 
appropriate in a case where some feasible alternative, with a 
lower environmental-justice impact, has been left out of the 
analysis. However, no party has offered any such alternative 
here. 

 
Sierra Club is particularly concerned about Sabal Trail’s 

plan to build a compressor station (a facility that helps “pump” 
gas along the pipeline, and gives off air and noise pollution 
while doing so) in an African American neighborhood of 
Albany, Dougherty County, Georgia. The agency identified 
environmental-justice communities by looking at the 
demographics of census tracts, which are county subdivisions 
created to organize census data. The neighborhood in question 
is a 100% African American census block, an even smaller 
census subdivision, but because it sits in the midst of a 
majority-white census tract, FERC did not designate it an 
environmental-justice community. Sierra Club’s objection to 
this omission elevates form over substance. The goal of an 
environmental-justice analysis is satisfied if an agency 
recognizes and discusses a project’s impacts on predominantly-
minority communities, even if it does not formally label each 
such community an “environmental justice community.” 
FERC did recognize the existence and demographics of the 
neighborhood in question, and discussed the neighborhood 
extensively. The EIS listed community features, including 
subdivisions, schools, and churches, along with their distances 
from the proposed compressor station, and explained that the 
station’s noise and air-quality effects on these locations were 
expected to remain within acceptable limits.  

 

USCA Case #16-1329      Document #1697633            Filed: 10/06/2017      Page 19 of 103



17 

More persuasive is Sierra Club's argument that FERC 
disregarded the extent to which Dougherty County is already 
overburdened with pollution sources. A letter to FERC from 
four members of Georgia's congressional delegation cites the 
grim statistics: southern Dougherty County has 259 hazardous-
waste facilities, 78 air-polluting facilities, 20 toxic-polluting 
facilities, and 16 water-polluting facilities. The EIS did not 
mention these existing polluters in its discussion of Dougherty 
County. Sierra Club thus argues that FERC inadequately 
considered the project's "cumulative impacts," that is, its 
effects taken in combination with existing environmental 
hazards in the same area. See 40 C.F.R. § 1508.7; Del. 
Riverkeeper, 753 F.3d at 1319-20. 

Perhaps FERC could have said more, but the discussion it 
undertook of the cumulative impacts of the proposed route 
fulfilled NEPA' s goal of guiding informed decisionmaking. 
The EIS acknowledged that the Sabal Trail project will 
generate air pollution and noise pollution in Albany, and it 
projected cumulative levels of both of these types of pollution 
from all sources in the vicinity of the compressor station, 
finding that both would remain below harmful thresholds.?  We 
are sensitive to Sierra Club's broader contention that it is unjust 
to locate a polluting facility in a community that already has a 
high concentration of polluting facilities, even if those older 

FERC appropriately relied on EPA's national ambient air 
quality standards (NAAQS) as a standard of comparison for air-
quality impacts. By presenting the project's expected emissions 
levels and the NAAQS standards side-by-side, the EIS enabled 
decisionmakers and the public to meaningfully evaluate the project's 
air-pollution effects by reference to a generally accepted standard. 
See Runway Expansion, 355 F.3d at 689 (explaining that in an 
environmental-justice analysis, the agency's "choice among 
reasonable analytical methodologies is entitled to deference"). 
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facilities produce pollution of a different type or in different 
locations. We note, however, that FERC took seriously 
commenters' concerns about locating Sabal Trail facilities in 
Dougherty County. The agency reopened the comment period 
on the EIS to seek input on relocating the compressor station, 
and then actually secured Sabal Trail's agreement to relocate 
the station, moving it in part to mitigate effects on 
environmental justice communities. The EIS also considered 
four route alternatives proposed by Sierra Club and its fellow 
environmental petitioners that would have partially or 
completely avoided Albany, but rejected them all, mainly on 
the ground that they would have had a greater overall impact 
on residences and populated areas. 

To sum up, the EIS acknowledged and considered the 
substance of all the concerns Sierra Club now raises: the fact 
that the Southeast Market Pipelines Project will travel 
primarily through low-income and minority communities, and 
the impact of the pipeline on the city of Albany and Dougherty 
County in particular. The EIS also laid out a variety of 
alternative approaches with potential to address those concerns, 
including those proposed by petitioners, and explained why, in 
FERC's view, they would do more harm than good. The EIS 
also gave the public and agency decisionmakers the qualitative 
and quantitative tools they needed to make an informed choice 
for themselves. NEPA requires nothing more. 

B 

It's not just the journey, though, it's also the destination. 
All the natural gas that will travel through these pipelines will 
be going somewhere: specifically, to power plants in Florida, 
some of which already exist, others of which are in the planning 
stages. Those power plants will burn the gas, generating both 
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electricity and carbon dioxide. And once in the atmosphere, 
that carbon dioxide will add to the greenhouse effect, which the 
EIS describes as "the primary contributing factor" in global 
climate change. J.A. 915. The next question before us is 
whether, and to what extent, the EIS for this pipeline project 
needed to discuss these "downstream" effects of the pipelines 
and their cargo. We conclude that at a minimum, FERC should 
have estimated the amount of power-plant carbon emissions 
that the pipelines will make possible. 

An agency conducting a NEPA review must consider not 
only the direct effects, but also the indirect environmental 
effects, of the project under consideration. See 40 C.F.R. 
§ 1502.16(b). "Indirect effects" are those that "are caused by 
the [project] and are later in time or farther removed in 
distance, but are still reasonably foreseeable." Id. § 1508.8(b). 
The phrase "reasonably foreseeable" is the key here. Effects 
are reasonably foreseeable if they are "sufficiently likely to 
occur that a person of ordinary prudence would take [them] into 
account in reaching a decision." EarthReports, Inc. v. FERC, 
828 F.3d 949, 955 (D.C. Cir. 2016) (citation omitted). 

What are the "reasonably foreseeable" effects of 
authorizing a pipeline that will transport natural gas to Florida 
power plants? First, that gas will be burned in those power 
plants. This is not just "reasonably foreseeable," it is the 
project's entire purpose, as the pipeline developers themselves 
explain. See Intervenor Br. 4-5 (explaining that the project 
"will provide capacity to transport natural gas to the electric 
generating plants of two Florida utilities"). It is just as 
foreseeable, and FERC does not dispute, that burning natural 
gas will release into the atmosphere the sorts of carbon 
compounds that contribute to climate change. 
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The pipeline developers deny that FERC would be the 
legally relevant cause of any power plant carbon emissions, and 
thus contend that FERC had no obligation to consider those 
emissions in its NEPA analysis. They rely on Department of 
Transportation v. Public Citizen, 541 U.S. 752 (2004), a case 
involving the Federal Motor Carrier Safety Administration's 
development of safety standards for Mexican trucks operating 
in the United States. The agency had proposed those standards 
because the President planned to lift a moratorium on Mexican 
motor carriers operating in this country. These standards would 
require roadside inspections, which had the potential to create 
adverse environmental effects. The agency's EIS discussed the 
effects of these roadside inspections, but Public Citizen 
contended that the EIS was also required to address the 
environmental effects of increased truck traffic between the 
two countries. See id. at 765. 

The Supreme Court sided with the agency. The Court 
noted that the agency would have no statutory authority to 
exclude Mexican trucks from the United States once the 
President lifted the moratorium; it would only have power to 
set safety rules for those trucks. See id. at 766-67. And because 
the agency could not exclude Mexican trucks from the United 
States, it would have no reason to gather data about the 
environmental harms of admitting them. The purpose of NEPA 
is to help agencies and the public make informed decisions. But 
when the agency has no legal power to prevent a certain 
environmental effect, there is no decision to inform, and the 
agency need not analyze the effect in its NEPA review. See id. 
at 770. 

We recently applied the Public Citizen rule in three 
challenges to FERC decisions licensing liquefied natural gas 
(LNG) terminals. See Sierra Club v. FERC (Freeport), 827 

20 
 

 

The pipeline developers deny that FERC would be the 
legally relevant cause of any power plant carbon emissions, and 
thus contend that FERC had no obligation to consider those 
emissions in its NEPA analysis. They rely on Department of 
Transportation v. Public Citizen, 541 U.S. 752 (2004), a case 
involving the Federal Motor Carrier Safety Administration’s 
development of safety standards for Mexican trucks operating 
in the United States. The agency had proposed those standards 
because the President planned to lift a moratorium on Mexican 
motor carriers operating in this country. These standards would 
require roadside inspections, which had the potential to create 
adverse environmental effects. The agency’s EIS discussed the 
effects of these roadside inspections, but Public Citizen 
contended that the EIS was also required to address the 
environmental effects of increased truck traffic between the 
two countries. See id. at 765.  

 
The Supreme Court sided with the agency. The Court 

noted that the agency would have no statutory authority to 
exclude Mexican trucks from the United States once the 
President lifted the moratorium; it would only have power to 
set safety rules for those trucks. See id. at 766-67. And because 
the agency could not exclude Mexican trucks from the United 
States, it would have no reason to gather data about the 
environmental harms of admitting them. The purpose of NEPA 
is to help agencies and the public make informed decisions. But 
when the agency has no legal power to prevent a certain 
environmental effect, there is no decision to inform, and the 
agency need not analyze the effect in its NEPA review. See id. 
at 770. 

 
We recently applied the Public Citizen rule in three 

challenges to FERC decisions licensing liquefied natural gas 
(LNG) terminals. See Sierra Club v. FERC (Freeport), 827 

USCA Case #16-1329      Document #1697633            Filed: 10/06/2017      Page 23 of 103



21 

F.3d 36 (D.C. Cir. 2016); Sierra Club v. FERC (Sabine Pass), 
827 F.3d 59 (D.C. Cir. 2016); EarthReports, Inc. v. FERC, 828 
F.3d 949 (D.C. Cir. 2016). Companies can export natural gas 
from the United States through an LNG terminal, but such 
natural gas exports require a license from the Department of 
Energy. See Freeport, 827 F.3d at 40. They also require 
physical upgrades to a terminal's facilities. The Department of 
Energy has delegated to FERC the authority to license those 
upgrades. See id. A question presented to us in all of these cases 
was whether FERC, in licensing physical upgrades for an LNG 
terminal, needed to evaluate the climate-change effects of 
exporting natural gas. Relying on Public Citizen, we answered 
no in each case. FERC had no legal authority to consider the 
environmental effects of those exports, and thus no NEPA 
obligation stemming from those effects. See Freeport, 827 F.3d 
at 47; accord Sabine Pass, 827 F.3d at 68-69; EarthReports, 
828 F.3d at 956. 

An agency has no obligation to gather or consider 
environmental information if it has no statutory authority to act 
on that information. That rule was the touchstone of Public 
Citizen, see 541 U.S. at 767-68, and it distinguishes this case 
from the LNG-terminal trilogy. Contrary to our dissenting 
colleague's view, our holding in the LNG cases was not based 
solely on the fact that a second agency's approval was 
necessary before the environmental effect at issue could 
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that "its commitments on Sabal Trail's and Florida Southeast's 
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Certificate Order ¶ 85, J.A. 1100. So even if the dissent were correct 
that Florida regulators' authority over power-plant construction 
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premise that FERC had no legal authority to prevent the 
adverse environmental effects of natural gas exports. See 
Freeport, 827 F.3d at 47. 

This raises the question: what did the Freeport court mean 
by its statement that FERC could not prevent the effects of 
exports? After all, FERC did have legal authority to deny an 
upgrade license for a natural gas export terminal. See Freeport, 
827 F.3d at 40-41. And without such an upgrade license, 
neither gas exports nor their environmental effects could have 
occurred. 

The answer must be that FERC was forbidden to rely on 
the effects of gas exports as a justification for denying an 
upgrade license. Cf. Motor Vehicle Mfrs. Ass 'n of U.S. v. State 
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (explaining 
that an agency acts arbitrarily and capriciously if it makes a 
decision based on "factors which Congress had not intended it 
to consider"). The holding in Freeport, then, turned not on the 
question "What activities does FERC regulate?" but instead on 
the question "What factors can FERC consider when regulating 
in its proper sphere?" In the LNG cases, FERC was acting not 
on its own statutory authority but under a narrow delegation 
from the Department of Energy. See Freeport, 827 F.3d at 40-
41. Thus, the agency would have acted unlawfully had it 
refused an upgrade license on grounds that it did not have 
delegated authority to consider. See State Farm, 463 U.S. at 43. 

Here, FERC is not so limited. Congress broadly instructed 
the agency to consider "the public convenience and necessity" 

power plants, that argument would not apply to the significant 
portion of these pipelines' capacity that is earmarked for existing 
plants. 
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plants. 
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when evaluating applications to construct and operate interstate 
pipelines. See 15 U.S.C. § 717f(e). FERC will balance "the 
public benefits against the adverse effects of the project," see 
Minisink Residents for Envtl. Pres. & Safety v. FERC, 762 F.3d 
97, 101-02 (D.C. Cir. 2014) (internal quotation marks omitted), 
including adverse environmental effects, see Myersville 
Citizens fora Rural Cmty. v. FERC, 783 F.3d 1301, 1309 (D.C. 
Cir. 2015). Because FERC could deny a pipeline certificate on 
the ground that the pipeline would be too harmful to the 
environment, the agency is a "legally relevant cause" of the 
direct and indirect environmental effects of pipelines it 
approves. See Freeport, 827 F.3d at 47. Public Citizen thus did 
not excuse FERC from considering these indirect effects.9  

FERC next raises a practical objection, arguing that it is 
impossible to know exactly what quantity of greenhouse gases 
will be emitted as a result of this project being approved. True, 
that number depends on several uncertain variables, including 
the operating decisions of individual plants and the demand for 
electricity in the region. But we have previously held that 
NEPA analysis necessarily involves some "reasonable 
forecasting," and that agencies may sometimes need to make 
educated assumptions about an uncertain future. See Del. 
Riverkeeper, 753 F.3d at 1310. Indeed, FERC has already 
estimated how much gas the pipelines will transport: about one 

9  The dissent contends that if FERC refused to approve these 
pipelines, Florida utilities would find a way to deliver an equivalent 
amount of natural gas to the state regardless. See Dissenting Op. 7. 
This argument, however, does not bear on the question whether 
FERC is legally authorized to consider downstream environmental 
effects when evaluating a Section 7 certificate application. In any 
case, the record suggests that there is no other viable means of 
delivering the amount of gas these pipelines propose to deliver. See 
J.A. 920-25. 
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million dekatherms (roughly 1.1 billion cubic feet) per day. 
The EIS gave no reason why this number could not be used to 
estimate greenhouse-gas emissions from the power plants, and 
even cited a Department of Energy report that gives emissions 
estimates per unit of energy generated for various types of 
plant. 

We conclude that the EIS for the Southeast Market 
Pipelines Project should have either given a quantitative 
estimate of the downstream greenhouse emissions that will 
result from burning the natural gas that the pipelines will 
transport or explained more specifically why it could not have 
done so. As we have noted, greenhouse-gas emissions are an 
indirect effect of authorizing this project, which FERC could 
reasonably foresee, and which the agency has legal authority to 
mitigate. See 15 U .S .C. § 717f(e). The EIS accordingly needed 
to include a discussion of the "significance" of this indirect 
effect, see 40 C.F.R. § 1502.16(b), as well as "the incremental 
impact of the action when added to other past, present, and 
reasonably foreseeable future actions," see WildEarth 
Guardians, 738 F.3d at 309 (quoting 40 C.F.R. § 1508.7). 

Quantification would permit the agency to compare the 
emissions from this project to emissions from other projects, to 
total emissions from the state or the region, or to regional or 
national emissions-control goals. Without such comparisons, it 
is difficult to see how FERC could engage in "informed 
decision making" with respect to the greenhouse-gas effects of 
this project, or how "informed public comment" could be 
possible. See Nevada, 457 F.3d at 93; see also WildEarth 
Guardians, 738 F.3d at 309 (accepting an agency's contention 
that the "estimated level of [greenhouse-gas] emissions can 
serve as a reasonable proxy for assessing potential climate 
change impacts, and provide decision makers and the public 
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with useful information for a reasoned choice among 
alternatives"). 

We do not hold that quantification of greenhouse-gas 
emissions is required every time those emissions are an indirect 
effect of an agency action. We understand that in some cases 
quantification may not be feasible. See, e.g., Sierra Club v. U.S. 
Dep't of Energy, --- F.3d ---, No. 15-1489, slip op. at 22 (D.C. 
Cir. Aug. 15, 2017). But FERC has not provided a satisfactory 
explanation for why this is such a case. We understand that 
"emission estimates would be largely influenced by 
assumptions rather than direct parameters about the project," 
see J.A. 916, but some educated assumptions are inevitable in 
the NEPA process, see Scientists' Inst. for Pub. Info. v. Atomic 
Energy Comm'n, 481 F.2d 1079, 1092 (D.C. Cir. 1973). And 
the effects of assumptions on estimates can be checked by 
disclosing those assumptions so that readers can take the 
resulting estimates with the appropriate amount of salt. See 
WildEarth Guardians, 738 F.3d at 309 (approving an EIS that 
took this approach). 

Nor is FERC excused from making emissions estimates 
just because the emissions in question might be partially offset 
by reductions elsewhere. We thus do not agree that the EIS was 
absolved from estimating carbon emissions by the fact that 
some of the new pipelines' transport capacity will make it 
possible for utilities to retire dirtier, coal-fired plants. The 
effects an EIS is required to cover "include those resulting from 
actions which may have both beneficial and detrimental 
effects, even if on balance the agency believes that the effect 
will be beneficial." 40 C.F.R. § 1508.8. In other words, when 
an agency thinks the good consequences of a project will 
outweigh the bad, the agency still needs to discuss both the 
good and the bad. In any case, the EIS itself acknowledges that 

25 
 

 

with useful information for a reasoned choice among 
alternatives”). 
 

We do not hold that quantification of greenhouse-gas 
emissions is required every time those emissions are an indirect 
effect of an agency action. We understand that in some cases 
quantification may not be feasible. See, e.g., Sierra Club v. U.S. 
Dep’t of Energy, --- F.3d ---, No. 15-1489, slip op. at 22 (D.C. 
Cir. Aug. 15, 2017). But FERC has not provided a satisfactory 
explanation for why this is such a case. We understand that 
“emission estimates would be largely influenced by 
assumptions rather than direct parameters about the project,” 
see J.A. 916, but some educated assumptions are inevitable in 
the NEPA process, see Scientists’ Inst. for Pub. Info. v. Atomic 
Energy Comm’n, 481 F.2d 1079, 1092 (D.C. Cir. 1973). And 
the effects of assumptions on estimates can be checked by 
disclosing those assumptions so that readers can take the 
resulting estimates with the appropriate amount of salt. See 
WildEarth Guardians, 738 F.3d at 309 (approving an EIS that 
took this approach). 

 
Nor is FERC excused from making emissions estimates 

just because the emissions in question might be partially offset 
by reductions elsewhere. We thus do not agree that the EIS was 
absolved from estimating carbon emissions by the fact that 
some of the new pipelines’ transport capacity will make it 
possible for utilities to retire dirtier, coal-fired plants. The 
effects an EIS is required to cover “include those resulting from 
actions which may have both beneficial and detrimental 
effects, even if on balance the agency believes that the effect 
will be beneficial.” 40 C.F.R. § 1508.8. In other words, when 
an agency thinks the good consequences of a project will 
outweigh the bad, the agency still needs to discuss both the 
good and the bad. In any case, the EIS itself acknowledges that 

USCA Case #16-1329      Document #1697633            Filed: 10/06/2017      Page 28 of 103



26 

only "portions" of the pipelines' capacity will be employed to 
reduce coal consumption. See J.A. 916. An agency 
decisionmaker reviewing this EIS would thus have no way of 
knowing whether total emissions, on net, will be reduced or 
increased by this project, or what the degree of reduction or 
increase will be. In this respect, then, the EIS fails to fulfill its 
primary purpose. 

We also recognize that the power plants in question will 
be subject to "state and federal air permitting processes." J.A. 
917. But even if we assume that power plants' greenhouse-gas 
emissions will be subject to regulation in the future, see Exec. 
Order No. 13,783, § 4(a), 82 Fed. Reg. 16,093, 16,095 (Mar. 
28, 2017) (instructing the EPA administrator to consider 
"whether to revise or withdraw" federal regulation of these 
emissions), the existence of permit requirements overseen by 
another federal agency or state permitting authority cannot 
substitute for a proper NEPA analysis. See Calvert Cliffs' 
Coordinating Comm. v. Atomic Energy Comm'n, 449 F.2d 
1109, 1122-23 (D.C. Cir. 1971). In any event, FERC quantified 
the project's expected emissions of other air pollutants, despite 
the fact that the project will presumably comply with the 
requirements of the Clean Air Act and state air-pollution laws. 

Our discussion so far has explained that FERC must either 
quantify and consider the project's downstream carbon 
emissions or explain in more detail why it cannot do so. Sierra 
Club proposes a further analytical step. The EIS might have 
tried to link those downstream carbon emissions to particular 
climate impacts, like a rise in the sea level or an increased risk 
of severe storms. The EIS explained that there is no standard 
methodology for making this sort of prediction. Cf. WildEarth 
Guardians, 738 F.3d at 309 ("[C]urrent science does not allow 
for the specificity demanded" by environmental challengers.). 
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In its rehearing request, Sierra Club asked FERC to convert 
emissions estimates to concrete harms by way of the Social 
Cost of Carbon. This tool, developed by an interagency 
working group, attempts to value in dollars the long-term harm 
done by each ton of carbon emitted. But FERC has argued in a 
previous EIS that the Social Cost of Carbon is not useful for 
NEPA purposes, because several of its components are 
contested and because not every harm it accounts for is 
necessarily "significant" within the meaning of NEPA. See 
EarthReports, 828 F.3d at 956. We do not decide whether those 
arguments are applicable in this case as well, because FERC 
did not include them in the EIS that is now before us. On 
remand, FERC should explain in the EIS, as an aid to the 
relevant decisionmakers, whether the position on the Social 
Cost of Carbon that the agency took in EarthReports still holds, 
and why. 

C 

GBA Associates alleges two further flaws in the EIS, but 
we find neither charge persuasive. 

First, the landowners contend that "FERC has erroneously 
limited the scope of its examination of alternatives" to the 
proposed project. GBA Assocs. Br. 21. However, GBA 
provides no arguments in support of this claim, nor does it cite 
any reasonable alternatives that FERC failed to consider. As 
the agency explained, the EIS considered, and ultimately 
rejected, twelve major route alternatives, as well as the "no 
action" alternative. We defer to the agency's discussion of 
alternatives, and uphold it "so long as the alternatives are 
reasonable and the agency discusses them in reasonable detail." 
Citizens Against Burlington, 938 F.2d at 196. GBA has given 
us no reason to reach any other conclusion here. 
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GBA also accuses FERC of giving too little consideration 
to the safety risks involved in the construction of the pipeline, 
and specifically to the fact that in some places, new pipeline 
will cross, or run alongside, existing pipeline. As GBA's own 
brief recognizes, though, the EIS recognized and discussed the 
risk of pipeline crossings, ultimately concluding that some 
crossings were necessary to minimize impacts on natural 
resources and homes. GBA's only response is that commenters, 
including the owner of one of the existing pipelines, submitted 
letters to FERC expressing safety concerns. But the EIS 
responded to those comments, and GBA does not explain why 
the responses were insufficient. Again, NEPA does not require 
a particular substantive result, like the elimination of all 
pipeline crossings; it only requires the agency to take a "hard 
look" at the problem. This FERC has done. 

IV 

All of these pipelines, of course, are being built for a 
reason: to make a profit for their shareholders, and their 
shareholders' shareholders. But the profits they can make are 
constrained by the Natural Gas Act, the "fundamental purpose" 
of which "is to protect natural gas consumers from the 
monopoly power of natural gas pipelines." Nat'l Fuel Gas 
Supply Corp. v. FERC, 468 F.3d 831, 833 (D.C. Cir. 2006). 
FERC carries out that purpose by, among other duties, 
regulating the rates that a newly authorized pipeline can charge 
its customers. See Atl. Ref Co. v. Pub. Serv. Comm 'n, 360 U.S. 
378, 388-91 (1959). The rate derives from a complicated 
calculation that boils down to three elements: (1) the pipeline's 
cost of doing business; (2) the "rate base," which is roughly the 
total value of the pipeline's assets; and (3) a rate of return, 
calculated as a percentage of the rate base, that is "sufficient to 
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ensure that pipeline investors are fairly compensated." See N.C. 
Utils. Comm'n v. FERC (NCUC), 42 F.3d 659, 661 (D.C. Cir. 
1994). These three factors, together, determine the total amount 
of revenue that a pipeline is entitled to earn through the rates it 
charges its customers. See id.'°  

Drilling down further, we can see that the rate of return 
itself has two main components. Like most businesses, a 
pipeline company is funded by both equity (i.e., investments 
made by shareholders) and debt. See NCUC, 42 F.3d at 661. A 
pipeline's ratio of equity financing to debt financing is called 
its "capital structure." See id. Typically, equity investors will 
earn a higher rate of return than debt investors (i.e., creditors) 
because an equity investment is riskier. See id. at 664; 
MarkWest Pioneer, LLC, 125 FERC ¶ 61,165, at ¶ 27 (2008). 
Therefore, all else being equal, the more a pipeline's financing 
takes the form of equity, the greater the total amount the 
pipeline will pay its investors, and the higher its rates will be. 
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In its original application for a Section 7 certificate, Sabal 
Trail sought to design its rates based on a capital structure with 
60% equity and 40% debt. It anticipated that the interest rate 

10  For a highly simplified illustration, suppose that the rate base 
is $1 billion and the rate of return allowed is 10%. In that case, the 
pipeline can earn a total annual return of $100 million Thus, if the 
pipeline's annual costs are $150 million, then the pipeline can collect 
total annual revenues of $250 million, and can set its rates 
accordingly. 
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on its debt would be 6.2%, and proposed to pay a 14% return 
to its equity investors. The weighted average of those two rates 
would yield an overall rate of return of 10.88%. 

FERC, however, felt that a 14% rate of return on equity 
was too high for a pipeline with only 40% debt. (Recall that a 
high rate of return must be justified by a high investment risk, 
and that pipelines with less debt are less risky for equity 
investors.) The agency explained that Sabal Trail could design 
its rates around a 14% return on equity if it wanted to, but only 
if it also changed the proposed capital structure. With a 50% 
equity/50% debt capital structure, FERC explained, a 14% rate 
of return on equity would be reasonable. 

Sierra Club objects to FERC's decision to allow Sabal 
Trail to base its rates on a "hypothetical capital structure." It 
argues that, having concluded that Sabal Trail's proposed 
return on equity was too high, FERC should have either cut the 
rate of return or denied the pipeline a certificate altogether. We 
review FERC's capital-structure decision under the deferential 
standard of the Administrative Procedure Act, and may disturb 
that decision only if it is "arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law." See 
NCUC, 42 F.3d at 663 (quoting 5 U.S.C. § 706(2)(A)). 

We think that FERC adequately explained its decision to 
allow Sabal Trail to employ a hypothetical capital structure. 
FERC's job, when evaluating a proposed rate for a new 
pipeline, is to see that the pipeline's investors receive a 
reasonable, but not excessive, return on their investment. See 
id. at 661. The returns must be proportionate to the business 
and financial risk the investors take on: more risk, more reward. 
See id.; MarkWest, 125 FERC ¶ 61,165, at ¶ 27. In the case of 
pipeline financing, as discussed above, the "risk" for investors 
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depends in part on the pipeline's level of indebtedness, and the 
"reward" is the return on equity. If the risk and reward are out 
of alignment, there are two ways to fix the problem: decrease 
the reward by lowering the return on equity, or increase the risk 
by increasing the pipeline's debt level. FERC determined that 
with a 14% return on equity, and only 40% debt, the risk and 
reward would be out of alignment. As FERC explained, by 
imposing a hypothetical capital structure that raised the debt 
level to 50%, the agency brought the risk and reward into sync. 

Sierra Club's objection stems, in part, from a 
misunderstanding of FERC's role in the rate-setting process. 
FERC does not directly control either the pipeline's return on 
equity or its capital structure. FERC merely approves the initial 
rates the pipeline will charge, a price that is based in part on an 
anticipated return on equity and an anticipated debt level. See 
NCUC, 42 F.3d at 661, 664; MarkWest, 125 FERC If 61,165, at 
'Irlf 26-27. So whichever methodology FERC chooses for 
ensuring that risk matches reward—lowering the hypothetical 
return on equity, or raising the hypothetical debt—the practical 
effect is the same: FERC requires the pipeline to charge a lower 
rate than it had originally requested. 

Nothing in our precedent is to the contrary. Sierra Club 
claims that in NCUC we disapproved FERC's use of a 
hypothetical capital structure. That's true, but our reasoning 
there is inapposite here. In that case FERC had used a 
hypothetical capital structure to increase, rather than decrease, 
the rates the pipeline could charge, and to "mask an otherwise 
anomalous [ly high] return as something more appealing." See 
42 F.3d at 664. We expressly recognized, however, that FERC 
is allowed to do the opposite: use a hypothetical capital 
structure to decrease a pipeline's proposed rates, in the interest 
of consumer protection. See id. FERC has done just that here. 
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FERC also acted consistently with its own precedent. Its 
approach in this case was identical to its order in MarkWest. 
See 125 FERC ¶ 61,165, at ¶¶ 26-27. There, too, a pipeline 
proposed a 14% return on equity and a capital structure with 
60% equity and 40% debt. FERC saw the proposed return on 
equity as too high, and rectified the situation by applying a 
hypothetical capital structure with 50% equity and 50% debt. 
See id. Sierra Club also points to Panhandle Eastern Pipe Line 
Co., 71 FERC ¶ 61,228 (1995), where FERC explained that its 
"policy is to use the actual capital structure of the entity that 
does the financing for the regulated pipeline," id. at 61,827 
(emphasis added). But in Panhandle Eastern FERC promoted 
a flexible approach, noting that it "may use a different capital 
structure where the actual capital structure is not representative 
of the pipeline's risk profile." See id. at 61,828. Panhandle 
Eastern was also decided under section 4 of the Act (which 
governs existing pipelines), rather than section 7 (new 
pipelines), and so is silent on what to do when a pipeline does 
not yet have an "actual capital structure." Id. at 61,822, 61,827-
28. Pine Needle LNG Co., 77 FERC ¶ 61,229 (1996), is also 
cited by Sierra Club but supports FERC's position, because it 
confirms that FERC has the option to "resort to a hypothetical 
capital structure if the equity ratio of the actual capitalization is 
abnormally high," id. at 61,916. 

Though we see nothing arbitrary or capricious in FERC's 
choice to use a hypothetical capital structure in rate-setting, 
substantial evidence must support the capital structure FERC 
ultimately uses in the rate calculation, hypothetical or not. See 
NCUC, 42 F.3d at 663. FERC explained that a 14% return on 
equity, combined with a 50% equity/50% debt capital structure, 
was justified because FERC had approved the same 
combination of capital structure and return on equity in prior 
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cases. We confess to being skeptical that a bare citation to 
precedent, derived from another case and another pipeline, 
qualifies as the requisite "substantial evidence." See NCUC, 42 
F.3d at 664 (citing Maine Pub. Serv. Co. v. FERC, 964 F.2d 5, 
9 (D.C. Cir. 1992), for the proposition that "FERC's use of a 
particular percentage in a ratemaking calculation was not 
adequately justified by citation of a prior use of the same 
percentage without further reasoning or explanation"). 

However, Sierra Club does not make this argument in its 
opening brief, confining itself to attacking the use of a 
hypothetical capital structure more generally. See Sierra Club 
Opening Br. 43 ("FERC has not stated an adequate explanation 
for allowing a high rate of return based upon a hypothetical 
capital structure."); see also, e.g., Fox v. Gov't of Dist. of 
Columbia, 794 F.3d 25, 30 (D.C. Cir. 2015) ("[W]here a 
litigant has forfeited an argument by not raising it in the 
opening brief, we need not reach it."). On the arguments 
presented to us, we see no basis for setting aside FERC's 
ratemaking determination. 

V 

We turn to GBA's two remaining arguments, both of 
which we find unavailing. 

The landowners challenge FERC's conclusion that the 
Southeast Market Pipelines Project will serve the public 
convenience and necessity. As mentioned previously, a finding 
that a proposed natural-gas pipeline "is or will be required by 
the present or future public convenience and necessity" is a 
prerequisite for FERC certification. See 15 U.S.C. § 717f(e). 
The "public convenience and necessity" analysis has two 
components. First, the applicant must show that the project will 
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"stand on its own financially" because it meets a "market 
need." See Myersville, 783 F.3d at 1309 (internal quotation 
marks omitted). The applicant can make this showing by 
presenting evidence of "preconstruction contracts" for gas 
transportation service. If FERC finds market need, it will then 
proceed to balance the benefits and harms of the project, and 
will grant the certificate if the former outweigh the latter. See 
id. 

The landowner petitioners take issue with FERC's market-
need analysis, alleging that this project serves only the profit 
motive of the pipeline developers, rather than any public need. 
See GBA Opening Br. 28. That argument misunderstands our 
test. The criterion is "market need"—whether the pipelines will 
be self-supporting—which the applicants here satisfied by 
showing that 93% of their capacity has already been contracted 
for. The landowners also assert that the pipeline will be 
"redundant as it largely parallels existing pipelines," see GBA 
Opening Br. 29, but as FERC found, and the petitioners do not 
refute, the "expansion of existing pipelines will not satisfy the 
identified need," see J.A. 1101. 

The landowner petitioners also assert that FERC violated 
the Government in the Sunshine Act, 5 U.S.C. § 552b, by 
approving the pipelines' certificates via notational voting, a 
procedure where the members of a multimember agency cast 
their votes individually and separately, rather than at a public 
meeting. But we have expressly approved of notational voting, 
and held it to be consistent with the Sunshine Act, on multiple 
occasions. See R.R. Comm'n of Tex. v. United States, 765 F.2d 
221, 230-31 (D.C. Cir. 1985) (citing cases). "The Sunshine Act 
does not require that meetings be held in order to conduct 
agency business; rather, that statute requires only that, if 
meetings are held, they be open to the public." Id. at 230 
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(emphasis added). GBA also suggests that there should be a 
presumption that meetings are required when controversial 
issues are under consideration, but we have rejected that exact 
argument as well. See id. 

VI 

The petition for review in No. 16-1329 is granted. The 
orders under review are vacated and remanded to FERC for the 
preparation of an environmental impact statement that is 
consistent with this opinion. The petition for review in No. 16-
1387 is denied. 

So ordered. 
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BROWN, Circuit Judge, concurring in part and dissenting 
in part: I join today's opinion on all issues save the Court's 
decision to vacate and remand the pipeline certificates on the 
issue of downstream greenhouse emissions. Case law is clear: 
When an agency "'has no ability to prevent a certain effect due 
to' [its] 'limited statutory authority over the relevant action[],' 
then that action 'cannot be considered a legally relevant 
cause' of an indirect environmental effect under the National 
Environmental Policy Act ("NEPA"). Sierra Club (Freeport) 
v. FERC, 827 F.3d 36, 47 (D.C. Cir. 2016) (quoting Dep't of 
Transp. v. Pub. Citizen, 541 U.S. 752, 770 (2004)). Thus, when 
the occurrence of an indirect environmental effect is contingent 
upon the issuance of a license from a separate agency, the 
agency under review is not required to address those indirect 
effects in its NEPA analysis. Although this case seems 
indistinguishable from earlier precedent, the Court now insists 
the action taken by the Federal Energy Regulatory Commission 
("FERC" or "the Commission") is the cause of an 
environmental effect, even though the agency has no authority 
to prevent the effect. But see Pub. Citizen, 541 U.S. at 767 
(holding "but for" causation is insufficient to make an agency 
responsible for a particular effect under NEPA). More 
significantly, today's opinion completely omits any discussion 
of the role Florida's state agencies play in the construction and 
expansion of power plants within the state—a question that 
should be dispositive. Because the Court's holding is legally 
incorrect and contravenes our duty to examine all arguments 
presented, I respectfully dissent. 

When examining a NEPA claim, our role is limited to 
ensuring the relevant agency took a "hard look at the 
environmental consequences" of its decisions and "adequately 
considered and disclosed the environmental impact of its 
actions." Balt. Gas & Elec. Co. v. Nat. Res. Def. Council, 462 
U.S. 87, 97-98 (1983). We examine the agency's 
determinations under the "deferential rule of reason," which 
governs which environmental impacts the agency must discuss 
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and the "extent to which it must discuss them." WildEarth 
Guardians v. Jewell, 738 F.3d 298, 310 (D.C. Cir. 2013). 
FERC thus has broad discretion to determine "whether and to 
what extent to [discuss environmental impacts] based on the 
usefulness of any new potential information to [its] 
decisionmaking process." Pub. Citizen, 541 U.S. at 767. Here, 
FERC declined to engage in an in-depth examination of 
downstream greenhouse gas emissions because there is no 
causal relationship between approval of the proposed pipelines 
and the downstream greenhouse emissions; and, even if a 
causal relationship exists, any additional analysis would not 
meaningfully contribute to its decisionmaking. Both 
determinations were reasonable and entitled to deference. 

Regarding causation, the Court is correct that NEPA 
requires an environmental analysis to include indirect effects 
that are "reasonably foreseeable," Freeport, 827 F.3d at 46, but 
it misunderstands what qualifies as reasonably foreseeable. 
The Court blithely asserts it is "not just the journey," it is "also 
the destination." Maj. Op. at 18. In fact, NEPA is a procedural 
statute that is all about the journey. It compels agencies to 
consider all environmental effects likely to result from the 
project under review, but it "does not dictate particular 
decisional outcomes." Sierra Club v. U.S. Army Corps of 
Engineers, 803 F.3d 31, 37 (D.C. Cir. 2015) (emphasis added). 
The statute therefore "requires a reasonably close causal 
relationship between the environmental effect and the alleged 
cause" that is "akin to proximate cause in tort law." Pub. 
Citizen, 541 U.S. at 754, 767. Thus, the fact that the 
Commission's action is a "but for" cause of an environmental 
effect is insufficient to make it responsible for a particular 
environmental effect. Id. Instead, the effect must be 
"sufficiently likely to occur that a person of ordinary prudence 
would take it into account in reaching a decision." Freeport, 
827 F.3d at 47. There is a further caveat: An effect the agency 
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is powerless to prevent does not fall within NEPA's ambit. 
Here, the Commission explained in its denial of rehearing that 
any "environmental effects resulting from end use emissions 
from natural gas consumption are generally neither caused by 
a proposed pipeline (or other natural gas infrastructure) project 
nor are they reasonably foreseeable consequences of our 
approval of an infrastructure project." JA 1330. FERC's 
conclusion is both logical and consistent with this Court's 
precedent. While the Court concludes FERC's approval of the 
proposed pipelines will be the cause of greenhouse gas 
emissions because a significant portion of the natural gas 
transported through the pipeline will be burned at power plants, 
see Maj. Op. at 19, the truth is that FERC has no control over 
whether the power plants that will emit these greenhouse gases 
will come into existence or remain in operation. 

In several recent cases, petitioners sought review of a 
downstream environmental effect that fell within the oversight 
of another agency. We held the occurrence of a downstream 
environmental effect, contingent upon the issuance of a license 
from another agency with the sole authority to authorize the 
source of those downstream effects, cannot be attributed to the 
Commission; its actions "cannot be considered a legally 
relevant cause of the effect for NEPA purposes." See Freeport, 
827 F.3d at 47; Sierra Club (Sabine Pass) v. FERC, 827 F.3d 
59, 68 (D.C. Cir. 2016); EarthReports, Inc. v. FERC, 828 F.3d 
949, 952 (D.C. Cir. 2016); see also Sierra Club v. FERC, 672 
F. App'x 38, 39 (D.C. Cir. 2016). In Freeport, for example, 
the petitioners argued the Commission failed to adequately 
consider the downstream greenhouse gas emissions that would 
result from increased exports of natural gas because the 
Commission authorized construction of a natural gas export 
facility. We said the Commission's NEPA analysis did not 
have to address these downstream effects because the 
Department of Energy ("DOE") had the "sole authority to 
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license the export of any natural gas going through [the export 
facility]." See Freeport, 827 F.3d at 47; see also EarthReports, 
828 F.3d at 955. Relying on binding precedent from the 
Supreme Court, we reasoned causation could not exist where 
an agency "'has no ability to prevent a certain effect due to' 
that agency's 'limited statutory authority over the relevant 
action.'" Freeport, 827 F.3d at 47 (quoting Pub. Citizen, 541 
U.S. at 770) (alteration omitted); see also EarthReports, 828 
F.3d at 955. 

This case presents virtually identical circumstances. 
Under the Florida Electrical Power Plant Siting Act, "a power 
plant cannot be built unless a site certification is obtained" from 
the Florida Power Plant Siting Board ("the Board"). Ecodyne 
Cooling Div. of Ecodyne Corp. v. City of Lakeland, 893 F.2d 
297, 299 (11th Cir. 1990) (citing Fla. Stat. §§ 403.506, 
403.511). "Such certification constitutes the sole license for a 
power plant's construction and operation." Id. (citing Fla. Stat. 
§ 403.511); see also Seminole Tribe of Fla. v. Hendry Cty., 114 
So. 3d 1073, 1075 (Fla. Dist. Ct. App. 2013) ("It is clear from 
this statutory language that the [Florida Electrical Power Plant 
Siting Act] is a centrally coordinated, one-stop licensing 
process."). Accordingly, no power plant is built or expanded 
in the state of Florida—and consequently no greenhouse gases 
are emitted from Florida power plants—without the Board's 
approval. See Fla. Stat. § 403.506(1) (stating no power plant 
may be constructed or expanded "without first obtaining 
certification" from the Board). This breaks the chain of 
causation. See Pub. Citizen, 541 U.S. at 754 (analogizing the 
NEPA causal relationship to "proximate cause in tort law"). 
NEPA does not require FERC to address indirect 
environmental effects resulting from the Board's licensing 
decision. See Freeport, 827 F.3d at 47-48 (holding the 
Commission need not address downstream environmental 
effects if "triggering [the] chain of events" leading to those 
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effects requires the "critical . . . intervening action" of another 
agency). 

Despite this clearly-controlling case law and the exclusive 
authority of the state Board to license the construction and 
expansion of power plants in Florida, the Court concludes 
FERC's approval of the pipeline is a "legally relevant cause" 
of the greenhouse gas emissions from the Florida power plants. 
See Maj. Op. at 23. But its attempt to explain why NEPA 
operates more expansively when applied to pipelines compared 
to export terminals, as well as its arguments as to why the 
Florida Board should be treated differently than DOE under 
NEPA, are both ultimately unpersuasive. Both projects qualify 
as "major [flederal actions significantly affecting the quality of 
the human environment," 42 U.S.C. § 4332(C), so there is no 
reason why NEPA's requirement to consider indirect 
environmental effects would not apply equally to both. 
Moreover, nothing in the statutory language empowering the 
Commission to regulate export terminals and pipelines 
suggests the Commission's authority is more limited in one 
circumstance than another. Congress has granted the 
Commission "the exclusive authority to approve or deny an 
application for the siting, construction, expansion, or operation 
of an [export] terminal," 15 U.S.C. § 717b(e)(1), and to impose 
any conditions on those terminals the Commission finds to be 
"necessary or appropriate," id. § 717b(e)(3)(A). Thus, the 
Commission has the power to approve or deny the construction 
and operation of export terminals subject to any conditions it 
wishes to impose. Likewise, Congress requires any applicant 
seeking to construct or extend natural gas transportation 
facilities to obtain a "certificate of public convenience and 
necessity" from the Commission. Id. § 717f(c)(1)(A). The 
Commission "shall" issue a certificate if "the applicant is able 
and willing properly to do the acts and to perform the service 
proposed" and if the proposed service or construction "is or 
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will be required by the present or future public convenience and 
necessity." Id. § 717f(e). FERC also has the "power to attach 
to the issuance of the certificate . . . such reasonable terms and 
conditions as the public convenience and necessity may 
require." Id. Accordingly, nothing in the text of either statute 
empowers the Commission to entirely deny the construction of 
an export terminal or the issuance of a certificate based solely 
on an adverse indirect environmental effect regulated by 
another agency. See id. §§ 717b(e), 717f(e). 

The actual distinction between this case and the DOE cases 
discussed above is doctrinally invisible. We stated in Freeport 
that "Mil the specific circumstances where . . . an agency has 
no ability to prevent a certain effect due to that agency's limited 
statutory authority over the relevant action, then that action 
cannot be considered a legally relevant 'cause' of the effect for 
NEPA purposes." 827 F.3d at 47. Those "specific 
circumstances" exist here. FERC's statutory authority is 
limited by the fact that the Board, not FERC, has the "sole 
authority" to authorize or prohibit the construction or 
expansion of power plants in Florida. See id. at 48. If this 
Court wishes to apply the "touchstone of Public Citizen" that 
lain agency has no obligation to gather or consider 
environmental information if it has no statutory authority to act 
on that information," Maj. Op. at 21, it must consider not only 
whether an agency can act, but whether the results of such 
action would have an effect on the indirect environmental 
impact. 

Even if the Court is correct that the Commission has the 
power to deny pipeline certificates based on indirect 
environmental concerns, such a denial represents the limit of 
the Commission's statutory power. Nothing would prevent the 
Florida Board from independently approving the construction 
or expansion of the power plants at issue. In fact, the record 
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shows the Board has already approved some of these projects 
prior to the Commission reaching a decision on the proposed 
pipelines. JA 910-11. Moreover, there is also nothing 
preventing the Intervenors from pursuing an alternative method 
of delivery to account for the same amount of natural gas. 
Practical considerations point in the opposite direction. Both 
the Board and the Commission have concluded Florida has a 
need for additional natural gas, and nothing in today's opinion 
takes issue with those holdings. Additionally, the Commission 
has concluded that the failure to take action to address this 
natural-gas shortage "could result in . . . fuel shortages" and 
"could lead to insufficient energy production to meet expected 
demands." JA 920. Given the dire consequences of failing to 
act, it is inconceivable that the Intervenor utility companies 
would stand idly by and allow a power crisis to develop. The 
much more likely result is that they would simply choose 
another alternative—albeit a much more inconvenient, 
expensive, and possibly environmentally-harmful 
alternative—in response to a denial of a certificate by FERC. 
See Oral Arg. Rec. at 59:45-59:50 (stating the Intervenors are 
"going to keep the lights on" regardless of whether FERC 
approves the pipelines). 

Thus, just as FERC in the DOE cases and the Federal 
Motor Carrier Safety Administration in Public Citizen did not 
have the legal power to prevent certain environmental effects, 
the Commission here has no authority to prevent the emission 
of greenhouse gases through newly-constructed or expanded 
power plants approved by the Board. To be sure, the 
Commission could make it extremely inconvenient to deliver 
the same amount of natural gas to the plants, but this is an issue 
of practicality, which, as conceded by the majority, is irrelevant 
under NEPA. See Maj. Op. at 23. Accordingly, the 
Commission was not obligated under NEPA to discuss 
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downstream greenhouse gas emissions, and I would deny the 
entire petition for review. 
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downstream greenhouse gas emissions, and I would deny the 
entire petition for review.   
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES  

Pursuant to D.C. Circuit Rules 28(a)(1) and 35(c), Intervenor-Respondents 

Duke Energy Florida, LLC; Florida Power & Light Company; Florida Southeast 

Connection, LLC; Sabal Trail Transmission, LLC; and Transcontinental Gas Pipe 

Line Company, LLC ("Intervenors") hereby certify: 

1. Parties and Amici 

Because these consolidated cases are petitions for review filed directly in this 

Court, the requirement of D.C. Circuit Rule 28(a)(1) to list parties, intervenors, and 

amici that appeared below does not apply. The parties, intervenors, and amici in this 

Court are listed below. 

Petitioners: Sierra Club; Flint Riverkeeper; Chattahoochee Riverkeeper; 

G.B.A. Associates, LLC; and K. Gregory Isaacs. 

Respondent: Federal Energy Regulatory Commission. 

Intervenors for Respondent: Duke Energy Florida, LLC; Florida Power & 

Light Company; Florida Southeast Connection, LLC; Sabal Trail Transmission, 

LLC; and Transcontinental Gas Pipe Line Company, LLC. 

Amicus Curiae for Respondent: Florida Reliability Coordinating Council, Inc. 

2. Rulings Under Review  

Petitioners sought review of two orders of the Respondent Federal Energy 

Regulatory Commission: 
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a. Order granting certificates of public convenience and necessity 

authorizing construction and operation of the Southeast Market Pipelines Project to 

Florida Southeast Connection, LLC; Transcontinental Gas Pipe Line Company, 

LLC; and Sabal Trail Transmission, LLC, Florida Southeast Connection, LLC, 154 

FERC ¶ 61,080 (Feb. 2, 2016) [JA1074-1183]; and 

b. Order denying Petitioners' Request for Rehearing, Florida Southeast 

Connection, LLC, 156 FERC ¶ 61,160 (Sept. 7, 2016) [JA1305-43]. 

3. Related Cases  

These consolidated cases have not previously been before this Court or any 

other court, within the meaning of D.C. Circuit Rule 28(a)(1)(C).* At this time, 

undersigned counsel is not aware of any other related cases currently pending in this 

court or in any other court, within the meaning of D.C. Circuit Rule 28(a)(1)(C). 

* On August 17, 2016, two of the petitioners here (Sierra Club and Flint Riverkeeper, 
together with one other entity not a party in this Court) petitioned for review in the 
U.S. Court of Appeals for the Eleventh Circuit of a Record of Decision by the U.S. 
Army Corps of Engineers documenting its decision to issue certain permits under 
Section 404 of the Clean Water Act in connection with the Southeast Market 
Pipelines Project. See Gulf Restoration Network, Inc. v. U.S. Army Corps of Eng 'rs, 
No. 16-15545 (11th Cir.). Although that case involved the same project authorized 
by the orders of the Commission challenged here, it involved different legal 
challenges to actions by a different federal agency. After the Eleventh Circuit 
summarily denied their request to stay the Corps permits at issue, the petitioners in 
the Eleventh Circuit voluntarily dismissed their petition. 
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P. Martin Teague 
Associate General Counsel 
Sabal Trail Management, LLC 
as operator of Sabal Trail 
Transmission, LLC 
2701 North Rocky Point Drive, 
Suite 1050 
Tampa, FL 33607 
Phone: 813.282.6605  

/s/ Jeremy C. Marwell  
Michael B. Wigmore 
Jeremy C. Marwell 
Vinson & Elkins LLP 
2200 Pennsylvania Avenue, NW 
Suite 500 West 
Washington, DC 20037 
Phone: 202.639.6507 
Email: mwigmore@velaw.com  
Email: jmarwell@velaw.com  

James D. Seegers 
Vinson & Elkins LLP 
1001 Fannin Street 
Suite 2500 
Houston, TX 77002 
Phone: 713.758.2939 
Email: jseegers@velaw.com  

Counsel for Sabal Trail Transmission, LLC 

3 3 

Date:  October 6, 2017 Respectfully submitted, 

/s/ Jeremy C. Marwell      
P. Martin Teague 
Associate General Counsel 
Sabal Trail Management, LLC 
as operator of Sabal Trail 
Transmission, LLC 
2701 North Rocky Point Drive, 
Suite 1050 
Tampa, FL  33607 
Phone: 813.282.6605 

Michael B. Wigmore 
Jeremy C. Marwell 
Vinson & Elkins LLP 
2200 Pennsylvania Avenue, NW 
Suite 500 West 
Washington, DC   20037 
Phone: 202.639.6507 
Email: mwigmore@velaw.com 
Email: jmarwell@velaw.com 

James D. Seegers 
Vinson & Elkins LLP 
1001 Fannin Street 
Suite 2500 
Houston, TX  77002 
Phone:  713.758.2939 
Email:  jseegers@velaw.com 

Counsel for Sabal Trail Transmission, LLC 

USCA Case #16-1329      Document #1697633            Filed: 10/06/2017      Page 50 of 103



/s/ James H. Jeffries IV (by permission) 
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Suite 4700 
Charlotte, NC 28202 
Phone: 704.331.1079 
Email: jimjeffries@mvalaw.com  

Counsel for Duke Energy 
Florida, LLC 

/s/ Charles L. Schlumberger (by 
permission)  
Charles L. Schlumberger 
Senior Litigation Counsel 
Florida Power & Light Company 
700 Universe Blvd. 
Juno Beach, FL 33408 
Phone: 561.304.6742 
Charles.Schlumberger@fpl.com  

Counsel for Florida Power & Light 
Company 

/s/ Anna M Manasco (by permission) 
Anna M. Manasco 
Bradley Arant Boult Cummings LLP 
1819 Fifth Avenue North 
Birmingham, AL 35203 
Phone: 205.521.8868 
Email: amanasco@bradley.com  

Attorneys for Transcontinental Gas Pipe 
Line Company, LLC 

/s/ Brian D. O'Neill (by permission) 
Brian D. O'Neill 
Michael R. Pincus 
Van Ness Feldman, LLP 
1050 Thomas Jefferson St., NW 
Washington, DC 20007 
Phone: 202.298.1800 
Email: bdo@vnf.com  
Email: mip@vnEcom  

William Lavarco 
NextEra Energy, Inc. 
801 Pennsylvania Ave, NW 
Suite 220 
Washington, DC 20004 
Phone: 202.347.7082 
Email: william.lavarco@nee.com  

Counsel for Florida Southeast 
Connection, LLC 

4 4 

/s/ James H. Jeffries IV (by permission) 
James H. Jeffries IV 
Moore & Van Allen, PLLC 
100 North Tryon Street 
Suite 4700 
Charlotte, NC 28202 
Phone:  704.331.1079 
Email: jimjeffries@mvalaw.com 

Counsel for Duke Energy  
Florida, LLC

/s/ Charles L. Schlumberger (by 
permission) 
Charles L. Schlumberger 
Senior Litigation Counsel 
Florida Power & Light Company 
700 Universe Blvd. 
Juno Beach, FL 33408 
Phone:  561.304.6742 
Charles.Schlumberger@fpl.com 

Counsel for Florida Power & Light 
Company 

/s/ Anna M. Manasco (by permission) 
Anna M. Manasco 
Bradley Arant Boult Cummings LLP 
1819 Fifth Avenue North 
Birmingham, AL 35203 
Phone:  205.521.8868 
Email:  amanasco@bradley.com 

Attorneys for Transcontinental Gas Pipe 
Line Company, LLC

/s/ Brian D. O’Neill (by permission) 
Brian D. O’Neill 
Michael R. Pincus 
Van Ness Feldman, LLP 
1050 Thomas Jefferson St., NW 
Washington, DC 20007 
Phone:  202.298.1800 
Email:  bdo@vnf.com 
Email:  mrp@vnf.com 

William Lavarco 
NextEra Energy, Inc. 
801 Pennsylvania Ave, NW 
Suite 220 
Washington, DC 20004 
Phone:  202.347.7082 
Email:  william.lavarco@nee.com 

Counsel for Florida Southeast 
Connection, LLC

USCA Case #16-1329      Document #1697633            Filed: 10/06/2017      Page 51 of 103



Exhibit C Exhibit C 

USCA Case #16-1329      Document #1697633            Filed: 10/06/2017      Page 52 of 103



CORPORATE DISCLOSURE STATEMENTS 

1. Duke Energy Florida, LLC, is a wholly owned subsidiary of Florida 

Progress LLC, which is a wholly owned subsidiary of Progress Energy, Inc., which 

is a wholly owned subsidiary of Duke Energy Corporation (NYSE: DUK), a 

publicly traded electric power holding company. 

2. Transcontinental Gas Pipe Line Company, LLC, is a limited 

liability company engaged in the interstate transportation of natural gas. It is owned 

by Williams Partners Operating LLC. 

3. Williams Partners Operating LLC, is owned by Williams Partners 

L.P. (NYSE: WPZ). WPZ GP LLC is the general partner of Williams Partners L.P. 

4. Williams Companies, Inc. (NYSE: WMB) owns WPZ GP LLC and 

has a greater than 10 percent stake in Williams Partners L.P. 

5. Florida Power & Light Company is a wholly owned subsidiary of 

NextEra Energy, Inc. (NYSE: NEE), which is a publicly traded company. 

6. Florida Southeast Connection, LLC, is a wholly owned subsidiary of 

NextEra Energy, Inc. (NYSE: NEE), which is a publicly traded company. 

7. Sabal Trail Transmission, LLC, is a Delaware limited liability 

company formed to construct and own assets to engage in the interstate 

transportation of natural gas. It is owned by three companies: Duke Energy Sabal 
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publicly traded electric power holding company. 

2. Transcontinental Gas Pipe Line Company, LLC, is a limited 

liability company engaged in the interstate transportation of natural gas.  It is owned 

by Williams Partners Operating LLC.  

3. Williams Partners Operating LLC, is owned by Williams Partners 
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6. Florida Southeast Connection, LLC, is a wholly owned subsidiary of 
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Trail, LLC; U.S. Southeastern Gas Infrastructure, LLC; and Spectra Energy Partners 

Sabal Trail Transmission, LLC. 

8. Duke Energy Sabal Trail, LLC, is a wholly owned subsidiary of Duke 

Energy Pipeline Holding Company, LLC, which, in turn, is a wholly owned 

subsidiary of Duke Energy Corporation. 

9. Duke Energy Corporation (NYSE: DUI), is a publicly traded 

electric power holding company. 

10. U.S. Southeastern Gas Infrastructure, LLC, is a wholly owned 

subsidiary of NextEra Energy Sabal Trail Transmission Holdings, LLC, which, in 

turn, is a wholly owned subsidiary of NextEra Energy Pipeline Holdings, LLC, 

which, in turn, is a wholly owned subsidiary of USG Energy Gas Producer Holdings, 

LLC, which, in turn, is a wholly owned subsidiary of NextEra Energy Power 

Marketing, LLC, which, in turn, is a wholly owned subsidiary of NextEra Energy 

Resources, LLC, which, in turn, is a wholly owned subsidiary of NextEra Energy 

Capital Holdings, Inc., which, in turn, is a wholly owned subsidiary of NextEra 

Energy, Inc. 

11. NextEra Energy, Inc. (NYSE: NEE), is a publicly traded energy 

company. 
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12. Spectra Energy Partners Sabal Trail Transmission, LLC, is wholly 

owned by Spectra Energy Partners, LP. Spectra Energy Partners, LP, is owned in 

part by Spectra Energy Corp. 

13. Spectra Energy Partners, LP ("Spectra Partners"), which owns a 

member of Sabal Trail Transmission, LLC (i.e., Spectra Energy Partners Sabal Trail 

Transmission, LLC), is a publicly traded master limited partnership. Spectra 

Partners is managed by a general partner, Spectra Energy Partners (DE) GP, LP, 

which in turn is managed by its general partner, Spectra Energy Partners GP, LLC. 

14. Spectra Energy Partners GP, LLC, is a direct, wholly owned 

subsidiary of Spectra Energy Transmission, LLC, which is a direct, wholly owned 

subsidiary of Spectra Energy Capital, LLC. Spectra Energy Capital, LLC, is a direct, 

wholly owned subsidiary of Spectra Energy Corp. Spectra Energy Corp. is a direct 

wholly owned subsidiary of Enbridge (U.S.) Inc., which in turn is a wholly owned 

subsidiary of Enbridge US Holdings Inc., which in turn is a wholly owned subsidiary 

of Enbridge Inc. 

15. Enbridge Inc. (NYSE: ENB), is a publicly held corporation that has 

no parent companies. 
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Date: October 6, 2017 Respectfully submitted, 

P. Martin Teague 
Associate General Counsel 
Sabal Trail Management, LLC 
as operator of Sabal Trail 
Transmission, LLC 
2701 North Rocky Point Drive, 
Suite 1050 
Tampa, FL 33607 
Phone: 813.282.6605  

/s/ Jeremy C. Marwell  
Michael B. Wigmore 
Jeremy C. Marwell 
Vinson & Elkins LLP 
2200 Pennsylvania Avenue, NW 
Suite 500 West 
Washington, DC 20037 
Phone: 202.639.6507 
Email: mwigmore@velaw.com  
Email: jmarwell@velaw.com  

James D. Seegers 
Vinson & Elkins LLP 
1001 Fannin Street 
Suite 2500 
Houston, TX 77002 
Phone: 713.758.2939 
Email: jseegers@velaw.com  

Counsel for Sabal Trail Transmission, LLC 
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/s/ James H. Jeffries IV (by permission) 
James H. Jeffries IV 
Moore & Van Allen, PLLC 
100 North Tryon Street 
Suite 4700 
Charlotte, NC 28202 
Phone: 704.331.1079 
Email: jimjeffries@mvalaw.com  

Counsel for Duke Energy 
Florida, LLC 

/s/ Charles L. Schlumberger (by 
permission)  
Charles L. Schlumberger 
Senior Litigation Counsel 
Florida Power & Light Company 
700 Universe Blvd. 
Juno Beach, FL 33408 
Phone: 561.304.6742 
Charles.Schlumberger@fpl.com  

Counsel for Florida Power & Light 
Company 

/s/ Anna M Manasco (by permission) 
Anna M. Manasco 
Bradley Arant Boult Cummings LLP 
1819 Fifth Avenue North 
Birmingham, AL 35203 
Phone: 205.521.8868 
Email: amanasco@bradley.com  

Attorneys for Transcontinental Gas Pipe 
Line Company, LLC 

/s/ Brian D. O'Neill (by permission) 
Brian D. O'Neill 
Michael R. Pincus 
Van Ness Feldman, LLP 
1050 Thomas Jefferson St., NW 
Washington, DC 20007 
Phone: 202.298.1800 
Email: bdo@vnf.com  
Email: mrp@vnf.com  

William Lavarco 
NextEra Energy, Inc. 
801 Pennsylvania Ave, NW 
Suite 220 
Washington, DC 20004 
Phone: 202.347.7082 
Email: william.lavarco@nee.com  

Counsel for Florida Southeast 
Connection, LLC 
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FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D.C. 20426 

OFFICE OF ENERGY PROJECTS 

In Reply Refer To: 
OEP/DG2E/Gas Branch 3 
Florida Southeast Connection, 
LLC; Transcontinental Gas Pipe 
Line Company, LLC; Sabal Trail 
Transmission, LLC 
Docket Nos. CP14-554-002; 
CP15-16-003; CP15-17-002 

TO THE PARTY ADDRESSED: 

The staff of the Federal Energy Regulatory Commission (FERC or Commission) 
has prepared the enclosed draft supplemental environmental impact statement (SEIS) to 
address the August 22, 2017 Opinion issued by the United States Court of Appeals for the 
District of Columbia regarding the Commission's environmental review of the Southeast 
Market Pipelines (SMP) Project. 

On December 18, 2015, the Commission issued the Final Environmental Impact 
Statement (FEIS) for the SMP Project. The enclosed draft SEIS incorporates by 
reference and expands the analysis contained within the FEIS. The draft SEIS estimates 
the greenhouse gas emissions generated by the SMP Project's customers' downstream 
facilities, describes the methodology used to determine these estimates, discusses context 
for understanding the magnitude of these emissions, and addresses the value of using the 
social cost of carbon tool. 

Commission staff has mailed copies of the draft SEIS to federal, state, and local 
government representatives and agencies; elected officials; environmental and public 
interest groups; Native American tribes; potentially affected landowners and other 
interested individuals and groups; newspapers and libraries in the project area; and parties 
to this proceeding. Additionally, the draft SEIS is available for public viewing on the 
FERC's website (www.ferc.gov) using the eLibrary link. A limited number of copies are 
available for distribution and public inspection at: 

Federal Energy Regulatory Commission 
Public Reference Room 

888 First Street NE, Room 2A 
Washington, DC 20426 

(202) 502-8371 

FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D.C. 20426 

 
 
OFFICE OF ENERGY PROJECTS  
 In Reply Refer To: 

OEP/DG2E/Gas Branch 3 
Florida Southeast Connection, 
LLC; Transcontinental Gas Pipe 
Line Company, LLC; Sabal Trail 
Transmission, LLC  
Docket Nos. CP14-554-002; 
CP15-16-003; CP15-17-002 

 
TO THE PARTY ADDRESSED: 
 

The staff of the Federal Energy Regulatory Commission (FERC or Commission) 
has prepared the enclosed draft supplemental environmental impact statement (SEIS) to 
address the August 22, 2017 Opinion issued by the United States Court of Appeals for the 
District of Columbia regarding the Commission’s environmental review of the Southeast 
Market Pipelines (SMP) Project.     

On December 18, 2015, the Commission issued the Final Environmental Impact 
Statement (FEIS) for the SMP Project.  The enclosed draft SEIS incorporates by 
reference and expands the analysis contained within the FEIS.  The draft SEIS estimates 
the greenhouse gas emissions generated by the SMP Project’s customers’ downstream 
facilities, describes the methodology used to determine these estimates, discusses context 
for understanding the magnitude of these emissions, and addresses the value of using the 
social cost of carbon tool.   

Commission staff has mailed copies of the draft SEIS to federal, state, and local 
government representatives and agencies; elected officials; environmental and public 
interest groups; Native American tribes; potentially affected landowners and other 
interested individuals and groups; newspapers and libraries in the project area; and parties 
to this proceeding.  Additionally, the draft SEIS is available for public viewing on the 
FERC’s website (www.ferc.gov) using the eLibrary link.  A limited number of copies are 
available for distribution and public inspection at:  
 

Federal Energy Regulatory Commission 
Public Reference Room 

888 First Street NE, Room 2A 
Washington, DC  20426 

(202) 502-8371 
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Any person wishing to comment on the draft SEIS may do so. The Commission 
will only consider comments on the draft SEIS, and not on the FEIS or the Commission's 
orders in this proceeding, on which the public has already been provided the opportunity 
to comment. Comments on the draft SEIS must be filed on or before November 20, 
2017. While the Commission makes every effort to consider all comments, it cannot 
guarantee that late comments will be considered. 

For your convenience, there are three methods you can use to submit your 
comments to the Commission. In all instances, please reference docket numbers CP14-
554-002; CP15-16-003; and CP15-17-002 with your submission. The Commission 
encourages electronic filing of comments and has expert staff available to assist you at 
(202) 502-8258 or FercOnlineSupport@ferc.gov. Please carefully follow these 
instructions so that your comments are properly recorded. 

1) You can file your comments electronically using the eComment feature on 
the Commission's website (www.ferc.gov) under the link to Documents and 
Filings. This is an easy method for submitting brief, text-only comments 
on a project; 

2) You can file your comments electronically by using the eFiling feature on 
the Commission's website (www.ferc.gov) under the link to Documents and 
Filings. With eFiling, you can provide comments in a variety of formats by 
attaching them as a file with your submission. New eFiling users must first 
create an account by clicking on "eRegister." If you are filing a comment 
on a particular project, please select "Comment on a Filing" as the filing 
type; or 

3) You can file a paper copy of your comments by mailing them to the 
following address. Be sure to reference the project docket numbers (CP14-
554-002, CP15-16-003, and CP15-17-002) with your submission: 

Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street NE, Room lA 
Washington, DC 20426 

Questions?  

Additional information about the SMP Project is available from the Commission's 
Office of External Affairs, at (866) 208-FERC, or on the FERC website (www.ferc.gov) 
using the eLibrary link. Click on the eLibrary link, click on "General Search," and enter 
the docket number excluding the last three digits in the Docket Number field (i.e., CP14-
554, CP15-16, and CP15-17). Be sure you have selected an appropriate date range. 
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554-002, CP15-16-003, and CP15-17-002) with your submission:   

 
Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street NE, Room 1A 
Washington, DC  20426 
 

Questions? 
 

Additional information about the SMP Project is available from the Commission’s 
Office of External Affairs, at (866) 208-FERC, or on the FERC website (www.ferc.gov) 
using the eLibrary link.  Click on the eLibrary link, click on “General Search,” and enter 
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For assistance, please contact FERC Online Support at FERCOnlineSupport@ferc.gov  or 
toll free at (866) 208-3676; for TTY, contact (202) 502-8659. The eLibrary link also 
provides access to the texts of formal documents issued by the Commission, such as 
orders, notices, and rulemakings. 

In addition, the Commission offers a free service called eSubscription that allows 
you to keep track of all formal issuances and submittals in specific dockets. This can 
reduce the amount of time you spend researching proceedings by automatically providing 
you with notification of these filings, document summaries, and direct links to the 
documents. Go to www.ferc.gov/docs-filing/esubscription.asp.  

 
 

 

- 3 - 

For assistance, please contact FERC Online Support at FERCOnlineSupport@ferc.gov or 
toll free at (866) 208-3676; for TTY, contact (202) 502-8659.  The eLibrary link also 
provides access to the texts of formal documents issued by the Commission, such as 
orders, notices, and rulemakings. 

In addition, the Commission offers a free service called eSubscription that allows 
you to keep track of all formal issuances and submittals in specific dockets.  This can 
reduce the amount of time you spend researching proceedings by automatically providing 
you with notification of these filings, document summaries, and direct links to the 
documents.  Go to www.ferc.gov/docs-filing/esubscription.asp.   

20170927-3025 FERC PDF (Unofficial) 09/27/2017

USCA Case #16-1329      Document #1697633            Filed: 10/06/2017      Page 61 of 103

mailto:FERCOnlineSupport@ferc.gov
http://www.ferc.gov/docs-filing/esubscription.asp


20170927-3025 FERC PDF (Unofficial) 09/27/2017 

SOUTHEAST MARKET PIPELINES PROJECT 
Draft Supplemental Environmental Impact Statement 

INTRODUCTION 

The Southeast Market Pipelines Project (SMP Project) is composed of three 
separate, but related, interstate natural gas transmission pipeline projects subject to the 
jurisdiction of the Federal Energy Regulatory Commission (FERC or Commission). 
These projects are: Transcontinental Gas Pipe Line Company, LLC's (Transco) Hillabee 
Expansion Project in Docket No. CP15-16-000; Sabal Trail Transmission, LLC's (Sabal 
Trail) Sabal Trail Project in Docket No. CP15-17-000; and Florida Southeast Connection, 
LLC's (FSC) Florida Southeast Connection Project in Docket No. CP14-554-000. 
Together, these projects involve the construction and operation of approximately 685 
miles of pipeline and associated facilities including compressor stations, valves, and 
inspection equipment. 

In compliance with the National Environmental Policy Act (NEPA), Commission 
staff prepared a draft and final environmental impact statement to identify and assess 
potential impacts on the natural and human environment resulting from construction and 
operation of the SMP Project; describe and evaluate reasonable alternatives to the SMP 
Project; identify and recommend specific mitigation measures to avoid or 
reduce/minimize environmental impacts; and encourage and facilitate involvement by the 
public and interested agencies in the environmental review process. 

Commission staff issued the final environmental impact statement (FEIS) for the 
SMP Project in December 2015. The Commission issued an Order Issuing Certificates 
and Approving Abandonment (Order) in February 2016, and on September 7, 2016, an 
Order Denying Rehearing. Project construction began in August 2016, and in June and 
July 2017, Commission staff authorized the pipelines to commence service on completed 
facilities. In August 2017, the United States Court of Appeals for the District of 
Columbia Circuit remanded the Commission's orders for preparation of a supplemental 
environmental impact statement consistent with the court's opinion. 

The analysis provided in this draft supplemental environmental impact statement 
(SEIS) was prepared to supplement the information and analyses contained within the 
December 2015 FEIS for the SMP Project, which discussed the direct greenhouse gas 
(GHG) emissions of the SMP Project and summarized climate change impacts on 
Florida. The cumulative impacts analysis presented in the FEIS included air emissions 
from the known power plants served by the SMP Project. However, GHG emissions; 
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the natural gas to be transported by the SMP Project were excluded from that analysis. 
The analysis in this draft SEIS focuses on downstream GHG emissions and discusses the 
potential cumulative impacts of these emissions. 

As described in the executive summary of the FEIS, and based on the 
environmental analysis section of the FEIS and this draft supplemental environmental 
impact statement (SEIS), we conclude that constructing and operating the SMP Project 
would result in temporary and permanent impacts on the environment. We also conclude 
that with the applicants' implementation of their respective impact avoidance, 
minimization, and mitigation measures, as well as their adherence to the measures we 
have required to further avoid, minimize, and mitigate these impacts, operating the SMP 
Project would not result in a significant impact on the environment. 

GREENHOUSE GAS EMISSIONS 

As of May 2017, natural gas represents Florida's largest electric generation source 
at 69 percent of total generation. Coal-fired and nuclear power represent 15 and 13 
percent, respectively, and non-hydroelectric renewable generation represents 2 percent. 
Since 1980, electric generation has represented between 41 to 51 percent of total GHG 
emissions from Florida. Florida emissions of GHG as a whole and from the electric 
power sector peaked in 2006.1  

Over the next 5 years, available data indicates a Florida power generation trend 
toward retiring coal and oil facilities and replacing that capacity with natural gas and 
renewable energy. Florida is projected to retire 4,100 megawatts (MW) of power 
generation capacity, including 2,718 MW from coal, 1,348 MW from natural gas, and 34 
MW from fuel oil. At the same time, 5,561 MW2  of new generation capacity is projected 
to be added for a net increase of 1,461 MW. The new capacity is expected to be 
principally from natural gas (3,395 MW) and solar (1,846 MW), with biomass and 
landfill gas units making up an additional 320 MW.3  

The SMP Project would have the potential to increase the flow of natural gas into 
Florida by 1.1 billion cubic feet per day (bcf/day). Three power plants have been 
specifically identified as end-use consumers of the SMP volumes: the new Florida Power 
and Light Company (FPL) Okeechobee Clean Energy Center; the Duke Energy Citrus 
County Combined Cycle Plant; and the existing FPL Martin County Power Plant. 
Service to these power plants was the primary purpose for which the SMP Project was 

1  Velocity Suite ABB. 
2  This estimate includes the Duke Energy, Citrus County Combined Cycle Plant but not the Martin 

County Power Plant nor Okeechobee Clean Energy Center as these are in operation. 
3  Velocity Suite, ABB. 
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constructed. In addition, approximately 100 million cubic feet per day (MMcf/d) of the 
SMP Project capacity is unsubscribed. 

We consider downstream GHG emissions to be a combination of potential-to-emit 
(PTE)4  GHG emissions from the three power plants plus an assumed full combustion of 
the remaining 100 MMcf/d of natural gas. Table 1 provides the PTE GHG emissions, as 
carbon dioxide equivalents5  (CO20, for the three power plants (as provided in the Florida 
Department of Environmental Protection air quality permits), quantifies the potential 
CO2e  emissions from consumption of the unsubscribed volume,6  and provides the known 
reductions in GHG emissions resulting from the projected displacement of coal or oil as 
the primary fuel.7  

Table 1 
Facility Annual CO2e 

(million metric tons)1  
FPL Okeechobee Clean Energy Center 5.46 
Duke Energy Citrus County Combined Cycle Plant 5.64 
FPL Martin County Power Plant 1.40 
Uncommitted capacity 2.0 
Total Downstream CO2 Emissions 14.5 
Duke Energy Citrus County coal retirement change -3.87 
FPL Martin County change due to switch from 
oil/natural gas to only natural gas 

-2.27 

Net Increase in Downstream Permitted Emissions 8.36 

'Annual potential-to-emit emissions from Florida Department of Environmental Protection air quality 
permits. 

We note that it is unlikely that the full capacity of the power plants would be 
utilized at all times. When the power plants are not running at full power, the gas could 
be sold to other customers. As the power plants' utilization of the SMP Project will vary, 
we also calculated the GHG emissions from combustion of the total pipeline capacity 

4  PTE refers to the Permitted facility's operational emissions at 8,760 hours per year. 
5  Emissions of GHGs are typically expressed in terms of CO2e, where the potential of each gas to increase 

heating in the atmosphere is expressed as a multiple of the heating potential of CO2 over a specific 
timeframe, or its global warming potential (GWP). The 100-year GWP of CO2  is 1, CH4  is 25 and N20 
is 298. 

6  From https://www.eia.gov/totalenergy/data/monthly/pdf/sec13  4.pdf, and 
https://www.epa.gov/sites/production/files/2016-04/documents/us-ghg-inventory-2016-annex-2-
emissions-fossil-fuel-combustion.pdf.  
Derived from existing and proposed Florida Department of Environmental Protection air quality permits 
for each facility. 
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(full burn) and determined that such downstream consumption could produce up to a 
maximum of 22.1 million metric tons of CO2e  per year. 

In an effort to provide some context to the GHG emissions from the SMP Project, 
we provide the GHG inventory for both the State of Florida and at a national level. We 
used 2014 GHG inventory data from the Energy Information Administration (EIA) for 
our analysis. 8  The EIA inventory identified that fossil-fuel related sources emitted 228 
million metric tons of GHGs in Florida in 2014. Table 2 compares the range of 
downstream emissions to this inventory and identifies the potential increase in relative 
GHG emissions in Florida as well as the 2015 National GHG inventory of 5.4 billion 
metric tons per year.9  

Table 2 
Net PTE 

Emissions' 
Gross PTE 
Emissions 

Full Burn 
Emissions 

GHG Volume 
(Million Metric tons per year) 

8.36 14.5 22.1 

Percentage of 2014 Florida Inventory 3.7 6.4 9.7 
Percentage of 2015 National 
Inventory 

0.02 0.27 0.41 

'These projections account for the offset from coal retirement and oil to natural gas conversion. 

Based on this analysis, we estimate that the downstream use of the natural gas to 
be transported by the SMP Project would potentially increase the Florida GHG emission 
inventory between 3.7 and 9.7 percent. As previously indicated, we note that the latter 
figure represents an unlikely, upper bound scenario. 

We could not find a suitable method to attribute discrete environmental effects to 
GHG emissions. The atmospheric modeling used by the Intergovernmental Panel on 
Climate Change, Environmental Protection Agency, National Aeronautics and Space 
Administration and others is not reasonable for project-level analysis for a number of 
reasons. For example, these global models are not suited to determine the incremental 
impact of individual projects, due both to scale and overwhelming complexity. We 
reviewed simpler models and mathematical techniques to determine global physical 
effects caused by GHG emissions, such as increases in global atmospheric CO2 
concentrations, atmospheric forcing, or ocean CO2 absorption. We could not identify a 
reliable, less complex model for this task and we are not aware of a tool to meaningfully 

8  Derived from existing and proposed Florida Department of Environmental Protection air quality permits 
for each facility. 

9  https://www.epa.gov/sites/production/files/2017-02/documents/2017  complete report.pdf 
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attribute specific increases in global CO2 concentrations, heat forcing, or similar global 
impacts to SMP Project GHG emissions. Similarly, the ability to determine localized or 
regional impacts from GHGs by use of these models is not possible at this time. 

SOCIAL COST OF CARBON 

The Interagency Working Group on Social Cost of Greenhouse Gases to  developed 
a tool to estimate the social cost of carbon (SCC). The SCC tool attempts to quantify the 
comprehensive costs associated with a project's carbon dioxide emissions." The SCC 
tool provides monetized values for addressing climate change impacts on a global level. 

While we recognize the availability of this tool, it is not appropriate for use in any 
project-level NEPA review for the following reasons: (1) the U.S. Environmental 
Protection Agency (EPA) states that "no consensus exists on the appropriate [discount] 
rate to use for analyses spanning multiple generations" 12  and consequently, significant 
variation in output can result; 13  (2) the tool does not measure the actual incremental 
impacts of a project on the environment; and (3) there are no established criteria 
identifying the monetized values that are to be considered significant for NEPA reviews. 
The SCC tool may be useful for rulemakings or comparing regulatory alternatives using 
cost-benefit analyses where the same discount rate is consistently applied; however, it is 
not appropriate for estimating a specific project's impacts or informing our analysis under 
NEPA. 

1° Interagency Working Group on Social Cost of Carbon consisted of the Council of Economic Advisers, 
Council on Environmental Quality, Department of Agriculture, Department of Commerce, Department 
of Energy, Department of Transportation, Environmental Protection Agency, National Economic 
Council, Office of Energy and Climate Change, Office of Management and Budget, Office of Science 
and Technology Policy, and the Department of the Treasury. 

11  The social cost of carbon only addresses impacts from CO2, not methane, N20 or other GHGs. 
12  See Fact Sheet: Social Cost of Carbon issued by EPA in November 2013, available at 

http://www.epa.gov/climatechange/Downloads/EPAactivities/scc-fact-sheet.pdf.  
13  Depending on the selected discount rate, the tool can project widely different present day cost to avoid 

future climate change impacts. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 16-1329 

SIERRA CLUB, et al., 

Petitioners, 

v. 

FEDERAL ENERGY REGULATORY COMMISSION, 

Respondent, 

and 

SABAL TRAIL TRANSMISSION, LLC, et al., 

Intervenors. 

DECLARATION OF DAVID A. SHAMMO  

I, David A. Shammo, hereby depose and state that I am over the age of 18 

and am in all respects competent and qualified to make this Declaration. All facts 

stated are within my personal knowledge and are true and correct. 

1. I am the Vice President, Business Development Southeast, of Sabal 

Trail Management, LLC. Sabal Trail Management, LLC is the operator of Sabal 

Trail Transmission, LLC ("Sabal Trail"), and is a wholly-owned affiliate of 

Spectra Energy Partners, LP ("SEP"). SEP is owned in substantial part by, and is 

controlled by, Enbridge Inc. ("Enbridge"), the parent company of the General 

Partner of SEP. SEP indirectly owns a 50 percent interest in Sabal Trail 

1 1
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Transmission, LLC ("Sabal Trail"). NextEra Energy, Inc. ("NextEra") and Duke 

Energy Florida, LLC ("Duke Energy") own the remaining 42.5 percent and 7.5 

percent interests in Sabal Trail, respectively. 

2. As Vice President of Business Development, I have more than 36 

years of experience overseeing various accounting, project performance, 

marketing, and business development components of transmission projects for 

Enbridge and its predecessor companies, including the Sabal Trail Project. I have 

been actively involved for a number of years in market assessments in the 

southeast U.S. generally, and in Florida specifically, and I oversaw all commercial 

discussions that resulted in the customer commitments to Sabal Trail. 

I. The Sabal Trail Project 

3. The greenfield portion of the Sabal Trail Project involves the 

construction and operation of approximately 516.73 miles of natural gas pipeline 

and related facilities. The pipeline facilities consist of approximately 482.23 miles 

of 36-inch-diameter mainline pipeline spanning across Alabama, Georgia, and 

Florida, and terminating at a new market interconnection hub in Osceola County, 

Florida; approximately 13.10 miles of 36-inch-diameter pipeline and 

approximately 21.40 miles of a 24-inch-diameter pipeline in Florida; five new 

compressor stations; mainline valves; metering and regulating stations; and other 

appurtenant facilities. 

2 2
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4. Construction is complete for nearly all of the Phase I Project facilities 

and nearly all of the Phase I Project facilities have commenced service. Phase I of 

the Project involves construction of all of the pipeline facilities, three of the five 

new compressor stations, and six metering and regulating stations. 

5. The Sabal Trail Project is one of three separate, but related, interstate 

natural gas transmission pipeline projects. The Hillabee Expansion Project was 

constructed by Transcontinental Gas Pipe Line Company, LLC ("Transco"), and 

the Florida Southeast Connection Project was constructed by Florida Southeast 

Connection, LLC ("Florida Southeast"). Together, the three projects are referred to 

as the Southeast Market Pipelines Project. 

6. The Project offers additional natural gas capacity necessary to serve 

the growing energy demands in the southeastern United States. The Project will 

provide capacity to transport 1,075,000 dekatherms per day of natural gas after all 

of the phases are constructed. 

7. On February 2, 2016, Sabal Trail received certificates of public 

convenience and necessity and related authorizations from the Federal Energy 

Regulatory Commission ("FERC"). Pursuant to the February 2 Order and 

subsequent delegated letter orders, Sabal Trail completed nearly all of the 

construction of Phase I of the Project in the summer of 2017. 

3 3
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of the phases are constructed. 

7. On February 2, 2016, Sabal Trail received certificates of public 

convenience and necessity and related authorizations from the Federal Energy 

Regulatory Commission (“FERC”). Pursuant to the February 2 Order and 

subsequent delegated letter orders, Sabal Trail completed nearly all of the 

construction of Phase I of the Project in the summer of 2017.  
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8. It is my understanding that the August 22, 2017 decision by the U.S. 

Court of Appeals for the District of Columbia Circuit in Sierra Club v. FERC, No. 

16-1329, vacated the certificates of public convenience and necessity issued by the 

FERC. This declaration is intended to inform the Court of the practical and 

financial consequences if there were to be a lapse in the certificate authorizations, 

which are necessary to complete the construction of the Project and continue the 

operation of the Project. 

9. Any decision to shut down the Sabal Trail Project will cause 

immediate, extensive harm to the public, the environment, the shippers on the 

Sabal Trail Project, and the Southeast Market Pipelines Project sponsors, Sabal 

Trail, Transco, and Florida Southeast. 

II. Harms Incurred from a Shutdown of the Project 

10. A shutdown of the Project will cause immediate and substantial harm 

to the public, including end-users of gas and end-users of electricity generated 

from that gas. The Florida Public Service Commission has specifically found that 

current natural gas infrastructure is not sufficient to meet the increased electricity 

needs in central and southern Florida, a state with no natural gas storage facilities 

and negligible natural gas production. Of the two other interstate natural gas 

pipelines that provide service into central and southern Florida, only one has 

available firm and uncommitted capacity, which is limited to only approximately 
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97,000 dekatherms per day ("Dth/d"), just two percent of total capacity with 

deliverability into central Florida. This capacity is insufficient to meet the 

requirements for the existing natural-gas fired power plants that are receiving gas 

transported on the Sabal Trail Project. The greenfield portion of the Sabal Trail 

Project currently has pipeline capacity in service capable of delivering 830,000 

Dth/d of natural gas into major energy consuming markets in the Southeast. Of 

this 830,000 Dth/d of currently available pipeline capacity, 400,000 Dth/d is 

currently dedicated on a firm basis to and serving Florida Power & Light to fuel 

gas-fired power plants that serve the public. In addition, when the connection to a 

new natural-gas fired power plant built by Duke Energy in Citrus County, Florida 

is placed into service later this month, an additional 300,000 Dth/d of this capacity 

will be available on a firm basis to Duke Energy to serve the public. These plants 

would no longer be able to receive gas supply from Sabal Trail if the Project's 

operation is suspended, with immediate effects on energy reliability in a densely 

populated region in the midst of hurricane season. 

11. Removal of the certificate authorizations will also risk additional 

reliability impacts from discontinuing operation of Sabal Trail's Central Florida 

Hub in Osceola County, Florida that is part of the Project. The Central Florida Hub 

currently allows for pipeline transportation hub service among Sabal Trail, Florida 

Southeast and Gulfstream Natural Gas System, L.L.C., thus providing natural gas 
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receipt and delivery access among three of the four interstate pipelines serving the 

rapidly expanding central and south Florida energy consuming regions. The 

Central Florida Hub, which also will connect to the fourth interstate pipeline in the 

central and south Florida regions, Florida Gas Transmission Company, LLC, is 

currently providing important supply reliability and flexibility benefits for natural 

gas-fired electric generation connected to the pipeline grid in these regions. 

12. Preventing continued operation of the Sabal Trail Project could also 

raise questions about Sabal Trail's ability to continue and complete those 

environmental restoration efforts that are authorized pursuant to the February 2 

Order. The Sabal Trail Project involves a host of ongoing mitigation, cleanup, and 

restoration efforts following construction of the pipeline and related facilities. The 

lapse of certificate authorizations for the Project could hinder and potentially 

prevent these efforts. Sabal Trail's most recent monthly status report to FERC 

describes ongoing mitigation, cleanup, and restoration efforts. Efforts to perform 

final mitigation for the depression features associated with the pipeline and 

horizontal directional drills continue at various mileposts. FERC environmental 

inspectors continue to monitor conditions to ensure compliance with stormwater-

related permits. Sabal Trail is also performing ongoing re-vegetation activities 

across the Project rights of way. Any lapse in federal authorizations could halt 

these efforts, increasing the risk of environmental harm. Mitigation efforts help 
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reduce the effects of natural phenomena, such as erosion, and decrease the risk of 

damage in karst sensitive areas. Without certificate authorization, Sabal Trail may 

not have authority to continue with these efforts that minimize environmental 

impacts. 

13. A shutdown of the Sabal Trail facilities will result in a severe, certain, 

and unrecoverable economic loss to Sabal Trail, its shippers, and the other 

sponsors of the Southeast Market Pipelines Project. At a construction cost of $3.2 

billion for the Sabal Trail Project and over $4 billion for the Southeast Market 

Pipelines Projects combined, the inability to collect revenue upon a shutdown of 

the pipeline would irreparably harm Sabal Trail and the other project sponsors. 

Sabal Trail's current revenues associated with the Project, which would be lost 

during any period that operation is disrupted, are approximately $568,000 per day. 

By mid-October 2017, Sabal Trail's lost revenues from a suspension of operations 

will increase to $1,003,000 per day, or approximately $30.5 million per month. 

Sabal Trail will also incur unrecoverable costs necessary to maintain the facilities 

during any operational shutdown and start-up periods, which will further 

exacerbate the negative financial effects of an operational shutdown. 

14. Shutting down the pipeline involves additional operational and 

economic impacts beyond lost revenue. Vacating the certificate could jeopardize 

Sabal Trail's ability to continue implementing key safety measures such as 
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cathodic protection against corrosion, and other safety-related activities required 

for compliance with regulations of the Pipeline and Hazardous Materials Safety 

Administration. From a logistical and engineering standpoint, temporarily shutting 

down a major interstate natural gas pipeline such as Sabal Trail after operations 

have already begun involves numerous complex and costly activities including 

blowing down and purging the pipeline of natural gas, isolating sources and 

decommissioning or possibly removing facilities and appurtenances. The cost 

associated with these activities would be $5 - $10 million. Permanently shutting 

down and abandoning the pipeline would require additional measures including 

additional removals and protections, particularly at road and waterbody crossings, 

which would cost $15 - $20 million. To bring the pipeline back online in the 

future, additional costly and complex activities would be required, including 

integrity assessments and inspections, as well as recommissioning and testing of 

the pipeline and associated facilities, systems and equipment, and would be 

estimated to take approximately 12-18 months before the pipeline could resume 

operations. These shutdown and startup activities will increase the delay and harm 

to the public, the Project customers and end-users, as well as Sabal Trail and the 

other Southeast Market Pipeline Project sponsors. In addition, if the pipeline were 

required to be blown down as a result of a shutdown, there would be air emission 

impacts to the environment which could cause permitting issues. 
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15. Vacating the authorizations for the Project will also have far-reaching 

consequences for the energy industry beyond these economic impacts to Sabal 

Trail and its customers. Because substantial capital investment—in this case over 

$4 billion—is required for successful development of pipeline projects, project 

sponsors and customers rely on regulatory stability and predictability in funding 

and implementing projects like Sabal Trail. Years of project development and 

regulatory proceedings are often necessary before new pipeline facilities can be 

placed into service, requiring long-term capital commitments on the part of 

pipelines, their investors and their lenders. Removal of existing certificate 

authorizations for the Project after the Project has entered operation will have a 

chilling effect on development of needed infrastructure projects necessary to serve 

the energy needs of growing populations, industrial consumers and other market 

demand. Developers and those financing such projects will need to account for 

(and price) the added risk of authorizations being vacated due to a procedural issue 

after extensive regulatory proceedings and construction have occurred. 

16. Such a chilling effect on pipeline development will in turn harm the 

public utilities and end-users that rely on pipelines for supply of natural gas and 

electricity generated by the same, reducing predictability and certainty and 

ultimately increasing the cost of obtaining firm transportation service for natural 

gas. Pipeline customers, such as Florida Power & Light and Duke Energy, contract 
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for long-term firm transportation service to ensure consistent delivery of natural 

gas to avoid price spikes and constraints during peak seasons and to meet long-

term demand projections for the populations they serve. 

17. In addition to impacts on the development of needed infrastructure, 

removal of authorization for the Sabal Trail Project will threaten the economic 

benefits that the Project is providing in Alabama, Georgia, and Florida, including 

creation of 527 jobs as a result of the Project's operation, $22 million in wages, 

and $74 million in total economic output in these states. The counties in Alabama, 

Georgia, and Florida along the existing Sabal Trail Project will also stand to lose 

$1.4 billion in ad valorem tax revenue estimated to be generated over the Project's 

60-year useful life. An operational shutdown will thus harm the economy of the 

region in addition to the other environmental and economic impacts discussed 

above. 

18. Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that 

the foregoing is true and correct. 

Dated: October 5, 2017 K 
David A. Shammo 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 16-1329 

SIERRA CLUB, et al., 
Petitioners, 

v. 

FEDERAL ENERGY REGULATORY COMMISSION, 
Respondent, 

and 

SABAL TRAIL TRANSMISSION, LLC, et al., 
Intervenors. 

AFFIDAVIT OF HARRY K. SIDERIS  
IN SUPPORT OF PETITION FOR REHEARING AS TO REMEDY 

STATE OF FLORIDA 

COUNTY OF PINELLAS 

BEFORE ME, the undersigned authority duly authorized to administer 

oaths, personally appeared Harry K. Sideris, who being first duly sworn, on oath 

deposes and says that: 

1. My name is Harry K. Sideris. I am over the age of 18 years old and I 

have been authorized by Duke Energy Florida, LLC (hereinafter "DEF" or the 

"Company") to give this affidavit in the above-styled proceeding on DEF's behalf 

and in support of the petition for rehearing as to remedy, filed by DEF and other 
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respondent-intervenors. The facts attested to in my affidavit are based upon my 

personal knowledge. 

2. I am the State President of Duke Energy Florida, LLC. In that 

capacity, I have first-hand knowledge of the facts and information stated herein. 

3. DEF serves over 1.8 million customers in the state of Florida. It 

operates several natural gas-fired power plants throughout Florida that rely on 

natural gas, including plants located in Citrus County, Pinellas County, Polk 

County, and Pasco County. Due to rapid population growth, DEF will need 

additional natural gas capacity to meet its peak load in the immediate future. Part 

of this need will be met by DEF's new Citrus County Combined Cycle Project 

("CCCP"), a 1,640 megawatt natural gas-fired plant with a 2018 planned in-service 

date. The planned fuel source for the CCCP is the Citrus County Line on the Sabal 

Trail pipeline, which is part of the Southeastern Market Pipeline Project ("SMP 

Project"). 

4. In 2013, over 56 percent of DEF's total electricity generation capacity 

was fueled by natural gas, and that share is expected to increase to 75 percent in 

2018, once the CCCP is in service. DEF currently has long-term transportation 

agreements supporting its operating gas plants. This transportation capacity is 

nearly equally divided between two pipelines — Gulfstream and Florida Gas 

2 

USCA Case #16-1329      Document #1697633            Filed: 10/06/2017      Page 81 of 103



Transmission. With construction of the SMP Project, DEF will have firm 

transportation service that is approximately evenly divided among three pipelines. 

5. In 2014, the Florida Public Service Commission ("FPSC") determined 

that DEF's selection of the proposed SMP Project to serve the CCCP could reduce 

fuel cost volatility and provide a reliable fuel supply. The FPSC also held that the 

CCCP will increase DEF's fuel diversity and supply reliability via its new fuel 

transportation provider, i.e. the SMP Project. DEF therefore contracted for firm 

transportation on the SMP Project ("Sabal Trail Precedent Agreement") to support 

CCCP operation. 

6. I understand that the August 22, 2017 decision by a panel of the U.S. 

Court of Appeals for the District of Columbia Circuit in Sierra Club v. FERC, No. 

16-1329, "vacated" the certificates of public convenience and necessity issued by 

the Federal Energy Regulatory Commission authorizing construction and operation 

of the SMP Project. This affidavit is intended to advise the Court of the 

consequences for DEF and its customers if there were to be a lapse in the federal 

authorizations needed to construct and operate the SMP Project, such that the SMP 

Project may be delayed or even cancelled. The SMP Project is a critical 

infrastructure project that will benefit Florida's, and DEF s, customers. DEF will 

be harmed, as will Florida residents dependent on clean natural gas-fired electrical 

generation, if the SMP Project is delayed or cancelled. The SMP Project provides 
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critical infrastructure needed for growing natural gas generation, provides direct 

access to secure, diverse and reliable onshore fuel supply, and will reduce fuel 

cost volatility, which are in the interests of all Florida residents. Specifically, DEF 

needs the natural gas from the SMP Project to support the CCCP. Pursuant to the 

Sabal Trail Precedent Agreement, DEF's agreement on the SMP Project starts in 

October 2017 to ensure that the CCCP can be timely tested and brought on-line in 

2018. Delay of CCCP operation would force DEF to keep older, less efficient, and 

more expensive units running longer, which would result in additional 

environmental compliance costs and could cause reliability issues. If DEF cannot 

bring the CCCP online in 2018, it will be forced to keep two 1960's vintage coal 

units, Crystal River Units 1 and 2, in operation that are scheduled for retirement in 

2018. DEF cannot retire those units until the CCCP is brought into service, and 

the CCCP is dependent on the SMP Project. As a result, DEF would expect to see 

significant increases in criteria pollutant emissions as well as CO2 due to the 

continued operation of these units. In addition, if the SMP were terminated DEF 

would consider conversion of the CCCP to fuel oil operation in order to ensure 

energy supply and system reliability. Each of these steps would increase the costs 

to DEF customers as well as their impacts on system pollutant emissions. 

7. This concludes my affidavit. 

Further affiant sayeth not. 
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Irk," HELEN M. KYRIAKOU 
S4 Commission # FF 038690 

Expires October 24, 2017 
Bailed Tin Tow Fmt Inman 113:1415-70111 

" Dated the 5 day of October, 2017. 

(Sign re) 
Harry K. Sideris 
President — State FL 
Duke Energy Florida, LLC. 
299 First Avenue North 
St. Petersburg, FL 33701 

THE FOREGOING INSTRUMENT was sworn to and subscribed before me 
this 5 day of October, 2017 by Harry Sideris. He is personally  known to me  or 
has produced his driver's license, or his 

 as identification. 

eic /42  
(Signature) 

H EL-A-) ni e',f2 ifIkate,  
(Printed Name) 

(AFFIX NOTARIAL SEAL) NOTARY PUBLIC, STATE OF  FL_  

/0/ ,4 1///7  
(Commission Expiration Date) 

rc,3s6.90 
(Serial Number, If Any) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

SIERRA CLUB, et al. 

Petitioners 

v. No. 16-1329 

FEDERAL ENERGY REGULATORY 
COMMISSION 

Respondent 

DECLARATION OF HEATHER STUBBLEFIELD  

Pursuant to 28 U.S.C. § 1746, I, Heather Stubblefield, state the following: 

1. My name is Heather Stubblefield. I am a resident of Martin County, 

Florida. I am employed by Florida Power & Light Company ("FPL"), an 

intervenor in this proceeding. I hold the position of Senior Manager of Project 

Development. In that capacity, I have first-hand knowledge of the facts and 

information stated herein. 

2. FPL is the largest electric utility in Florida, serving over 4.8 million 

customer accounts in its territories. Those territories include most of the 

peninsula's coast and some of the most heavily populated areas of the state. FPL's 
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coastal territories begin south of Jacksonville and proceed south along the Atlantic 

Coast through Miami, around the southern tip of the peninsula, and continuing 

north along the Gulf Coast to (but not including) Tampa. FPL also has several 

inland territories. The Tri-County area (Palm Beach, Broward and Miami-Dade 

Counties) alone has a population in excess of six million. 

3. Over 72% of FPL's total energy production is fueled by natural gas. 

Florida has no natural gas storage and minimal natural gas production. 

Accordingly, FPL is dependent upon interstate pipelines to deliver the fuel 

necessary to operate its natural gas-fired plants. Florida's other two existing 

pipelines are at capacity or near-capacity, and the Southeast Markets Pipeline 

Project ("the Project"), which commenced operation in June 2017, is vital to FPL's 

mission to provide cleaner and less expensive energy to its customers. Indeed, the 

Project currently is providing natural gas to FPL plants. 

4. FPL has been shifting from oil-fired generation to gas-fired generation 

over the past several years, which has resulted in lower costs to customers as well 

as reduced GHG and other emissions. Moreover, in an effort to decrease overall 

Florida coal-fired energy production in favor of cleaner natural gas-fueled 

generation, and relying upon the availability of the new pipeline, FPL acquired two 

coal-fired cogeneration facilities (Indiantown, a 330 MW plant, and Cedar Bay, a 

258 MW plant), which it intends to close by the end of this year. Additionally, 
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FPL co-owns with the City of Jacksonville the St. Johns River Power Park, a 1280 

MW coal-fired plant, and FPL and the City have decided to decommission that 

plant by the end of this year. 

5. It is my understanding that in its recent decision in Sierra Club v. 

FERC, No. 16-1329, the U.S. Court of Appeals for the District of Columbia Circuit 

"vacated" the FERC's previous grant of certificates of public convenience and 

necessity needed in order to construct and operate the Project. This declaration 

is provided to inform the Court of the potential consequences if there were to be a 

lapse in the federal authorizations needed to operate the Project, which would 

result in suspension of current Project operations on which FPL is relying, as well 

as construction of remaining spurs. 

6. If operation of the Project is suspended, FPL's efforts to reduce coal-

fired and oil-fired generation and thereby reduce greenhouse gas and other 

emissions will be seriously jeopardized. Absent the availability of gas through the 

other two capacity-taxed pipelines, FPL will be constrained to invoke either or 

both of the following alternatives: 

(a) Postponement of the closure of the aforementioned coal-fired 

plants and continued coal-fired generation in order to meet FPL's service 

obligations. This will both increase costs to FPL customers and cause higher 

greenhouse gas and other emissions associated with coal-fired plants. 
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(b) Burning heavy fuel oil at FPL's existing conventional units and 

converting existing natural gas-fueled plants to their "stand-by" capability to burn 

distillate fuel oil, which also will increase costs to customers and cause higher 

greenhouse gas and other emissions. 

7. The risk of these consequences is real and present, particularly given 

that FPL is still in its peak demand season. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED October 5, 2017. 

ICIAC)r4v- 6-EiZVfLeA././Ct)  
Heather Stubblefield 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

SIERRA CLUB, 
FLINT RIVERKEEPER, and 
CHATTAHOOCHEE 
RIVERKEEPER, 

Petitioners, Case No. 16-1329 

v. 

FEDERAL ENERGY 
REGULATORY COMMISSION, 

Respondent 

DECLARATION OF MAX MACON 

I, MAX MACON, do hereby affirm and state: 

1. I am employed by NextEra Energy Resources, LLC, which is 

responsible for the operation and management of Florida Southeast Connection, 

LLC ("Florida Southeast"). 

2. Florida Southeast is a wholly owned subsidiary of NextEra Energy, 

Inc. ("NextEra"). 

3. Florida Southeast is a new interstate natural gas pipeline that was 

approved by the Federal Energy Regulatory Commission on February 2, 2016. 

Florida Southeast Connection, LLC, 154 FERC ¶ 61,080 (2016) ("Certificate 

Order"). 
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4. Florida Southeast was constructed from August 2016 to June 2017 

and was placed into commercial operation on June 14, 2017. Florida Southeast is 

currently delivering up to 400,000 dekatherms a day of natural gas to Florida 

Power & Light Company ("FPL"). 

5. In the course of my employment, I oversee the management and 

further development of Florida Southeast. 

6. In the course of my employment, I have acquired knowledge of the 

following: 

a. Florida Southeast's lost revenue if the Certificate Order were to 

be vacated and operation were to cease; 

b. The need for continued operation of Florida Southeast to meet 

the binding contractual commitments of its customer, FPL; 

c. The effect that a vacatur of the Certificate Order would have on 

a currently proposed expansion of Florida Southeast to meet the 

needs of FPL's electricity customers; 

d. The impact that a disruption in service would have on Florida 

Southeast; 

e. The loss of revenue to local governments if Florida Southeast 

were to cease operating; 

2 
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f. The financing structure for Florida Southeast and the impact 

that vacatur of the Certificate Order would have on such 

financing. 

7. If the Certificate Order is vacated and Florida Southeast is forced to 

cease operations, it would declare a force majeure under its FERC Gas Tariff 

After a 10-day grace period, Florida Southeast would lose $240,920 per day for 

each day that it is not able to provide fiun transportation service to FPL, or 

approximately $1.7 million per week. 

8. Florida Southeast is contractually committed to transport on a firm 

basis up to 400,000 dekatherms per day of natural gas to FPL. FPL uses this 

natural gas to generate electricity at its currently existing electric generation plants 

in south Florida. The two other interstate natural gas pipelines serving south 

Florida, Gulfstream Natural Gas System, LLC and Florida Gas Transmission, 

LLC, do not have sufficient firm pipeline capacity to substitute for the loss of the 

capacity from Florida Southeast. 

9. Florida Southeast filed with FERC in June 2017 to construct a 5.2 

mile long lateral that will serve a new power plant currently under construction by 

FPL, the Okeechobee Clean Energy Center ("OCEC") in Okeechobee County, 

Florida. Florida Southeast requested approval to construct the lateral under its 

blanket certificate authority that was granted in the Certificate Order. If the 

3 
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Certificate Order is vacated, Florida Southeast will be unable to construct this 

lateral under its blanket certificate authority. Florida Southeast is the only source 

of natural gas for the OCEC and if it is unable to construct the lateral in early 2018 

and place such lateral into commercial operation by summer 2018, the OCEC will 

be unable to obtain the natural gas supply required to test and commission the 

plant. If Florida Southeast were to continue not operating, the OCEC will be 

unable to go into commercial operation and thus will not be available to serve the 

growing needs of FPL's customers. 

10. Shutting down the pipeline involves additional operational and 

economic impacts beyond lost revenue. Vacating the certificate could jeopardize 

Florida Southeast's ability to continue implementing key safety measures such as 

cathodic protection against corrosion, and other safety-related activities required 

for compliance with regulations of the Pipeline and Hazardous Materials Safety 

Administration. From a logistical and engineering standpoint, temporarily shutting 

down a major interstate natural gas pipeline such as Florida Southeast after 

operations have already begun involves numerous complex and costly activities 

including blowing down and purging the pipeline of natural gas, isolating sources 

and decommissioning or possibly removing facilities and appurtenances. The cost 

associated with these activities is substantial. In order to bring the pipeline back 

online in the future, additional costly and complex activities would be required, 

4 
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including integrity assessments and inspections, as well as recommissioning and 

testing of the pipeline and associated facilities. These shutdown and startup 

activities will increase the delay and harm to the public, Florida Southeast's 

customers, as well as to Florida Southeast. 

11. In addition to impacts on the development of needed infrastructure, 

removal of authorization for Florida Southeast will threaten the economic benefits 

that the project is providing in Florida. The counties in Florida along the existing 

Florida Southeast route will also stand to lose $262 million in ad valorem tax 

revenue estimated to be generated over the Project's 60-year useful life. An 

operational shutdown will thus harm the economy of the region in addition to the 

other environmental and economic impacts discussed above. 

12. In late July 2017, Florida Southeast closed on a $200 million private 

placement bond financing. If the Certificate Order is vacated, and the vacatur were 

to last for 60 days, Florida Southeast would be in default under the financing 

agreement and the total amount outstanding and owed could be accelerated and 

become due. In addition, the occurrence of the vacatur would likely lead to the 

credit rating of the bonds being downgraded and thereby negatively impact the 

investors who hold the bonds. 

5 
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Personally Known 

Type of Identification Produced  

Or Produced Identification 

( 

I declare under penalty of perjury that the foregoing is true and correct 

to be best of my knowledge. 

7-- 
Date Max Macon 

DISTRICT OF COLUMBIA 

CITY OF WASHINGTON 

Sworn to (or affirmed) and subscribed before me this  day of October, 
2017, by Max Macon. 

My Commission Expires:  /0774- ;2-07  ei 

YVETTE SHIRD 
NOTARY PUBLIC DISTRICT OF COLUMBIA 
*Commission Expires October 14,2018 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 16-1329 

SIERRA CLUB, et al.. 

Petitioners, 

v. 

FEDERAL ENERGY REGULATORY COMMISSION, 

Respondent, 

and 

SABAL TRAIL TRANSMISSION, LLC, et al.. 

Intervenors. 

On Petition for Review of Orders of the Federal Energy Regulatory 
Commission, 154 FERC ¶ 61,080 (Feb. 2, 2016) and 

156 FERC If 61,160 (Sept. 7, 2016) 

DECLARATION OF GARY M. DUVALL  

I, Gary M. Duvall, hereby depose and state that I am over the age of 18 and 

am in all respects competent and qualified to make this Declaration. All facts stated 

are within my personal knowledge and are true and correct. 

1. I am the Vice President Commercial Eastern Interstates for 

Transcontinental Gas Pipe Line Company, LLC ("Transco"). 
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2. During my career, I have more than 25 years of experience in the 

development of interstate natural gas pipeline transmission expansion projects. I 

have been specifically responsible for the development of Transco's Hillabee 

Expansion Project. 

I. The Hillabee Expansion Project 

3. Transco owns and operates an existing 10,200-mile interstate natural 

gas transmission pipeline system, extending from South Texas to New York City. 

The Transco pipeline system is a major provider of natural gas from the Gulf Coast 

to twelve states along the south and eastern seaboard, including Alabama and 

Georgia. 

4. The Hillabee Expansion Project is a FERC-approved expansion of 

Transco's existing natural gas transmission system. The Hillabee Expansion Project 

involves construction of eight new natural gas pipeline loops that span portions of 

Choctaw, Autauga, Chilton, Coosa, and Tallapoosa Counties in Alabama and one 

new compressor station in Choctaw County, Alabama, as well as additional 

compression at three existing compressor stations located in Chilton, Dallas, and 

Coosa Counties, Alabama. 

5. The Hillabee Expansion Project is being constructed to "expand" the 

capacity along Transco's existing pipeline in Alabama, connect to the Sabal Trail 

Project in Alexander City, Alabama, and to lease the additional capacity to Sabal 
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Trail for Sabal Trail's customers, including those supplied by the Florida Southeast 

Connection Project, to access upstream natural gas supplies. Together, Transco's 

Hillabee Expansion Project, Sabal Trail's Sabal Trail Project, and Florida Southeast 

Connection's Florida Southeast Connection Project are collectively referred to as the 

Southeast Market Pipelines Project. 

6. The Southeast Market Pipelines Project will provide capacity to deliver 

1,075,000 dekatherms per day of natural gas to serve growing demand in Florida and 

the southeastern United States. 

7. On February 2, 2016, Transco received a certificate of public 

convenience and necessity and related authorizations from FERC for the Hillabee 

Expansion Project. 

8. Since then, construction has been completed for Phase I of the Hillabee 

Expansion Project (there are three phases) and Phase I has commenced service. 

9. It is my understanding that the August 22, 2017 decision by the U.S. 

Court of Appeals for the District of Columbia Circuit in Sierra Club v. FERC, No. 

16-1329, vacated the certificates of public convenience and necessity issued to 

Transco by FERC. This declaration is intended to infoun the Court of the practical 

and financial consequences if there were to be a lapse in the certificate 

authorizations, which are necessary to complete the construction of the Project and 

continue the operation of the Project. 
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II. Harms Incurred from a Shutdown of the Hillabee Expansion Project 

10. A shutdown of the Project will cause immediate, substantial, certain, 

and irreparable harm to Transco. 

11. There will be multiple categories of harms to Transco, including lost 

revenue; costs associated with modifications of Transco's existing facilities; costs 

associated with shutting down and restarting the Hillabee facilities, including gas 

loss resulting from facility blowdowns; and reputational harm. In addition, Sabal 

Trail is likely to suffer halm resulting from Transco's inability to perform its 

obligations in the capacity lease described above. 

12. A shutdown of the Hillabee Expansion Project would result in 

incremental lost revenue to Transco in the amount of approximately $126,037 per 

day. In addition, because certain Hillabee facilities cannot be shut down without 

shutting down existing Transco facilities, Transco would also sustain lost revenue 

from its existing system in the amount of approximately $120,000 per day for a 

period of approximately 365-425 days (a total sum of $43.8 million - $51.0 million) 

until modifications can be installed to isolate the Hillabee facilities from non-

Hillabee facilities. It is estimated that the cost of these modifications is $7.5 million. 

13. Furthermore, a shutdown of the Hillabee Expansion will require that 

the natural gas contained in the facilities be "blown down", a process by which the 

gas is vented into the atmosphere. It is estimated that approximately 109,782 IVIMBtu 
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(million British Thermal Units) of natural gas would be vented into the atmosphere 

as a result of the facility blowdown process. In addition to the impact to the 

environment resulting from the venting of such gas, the blowdown process would 

result in a direct monetary loss to Transco of approximately $300,000. Transco will 

also incur unrecoverable costs necessary to maintain or abandon the affected 

facilities during shut down and to restore and restart such facilities in the event that 

a restart is permitted. 

14. A shutdown of the Hillabee Expansion will damage Transco's 

reputation as a reliable gas transportation service provider, thereby making it more 

difficult for Transco to compete against other service providers for new business in 

the gas transportation marketplace. 

15. A shutdown of the Hillabee Expansion will also cause Transco to be 

unable to perform the obligations contained in its capacity lease to Sabal Trail, 

thereby depriving Sabal Trail of the capacity provided by such lease. 

5 
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16. Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that 

the foregoing is true and correct. 

6 
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