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COMPLAINT

Plaintiff New England Power Generators Association, Inc. 1 ("NEPGA") and GenOn
Energy, Inc. ("GenOn") bring the following complaint against Defendant Massachusetts
Department of Environmental Protection ("MassDEP") and Defendant Executive Office of
Energy and Environmental Affairs ("EOEEA") (collectively, "the Agencies"), pursuant to
General Laws chapter 231A, § 1, et seq., to obtain a declaratory judgment determining that the
Agencies' recently promulgated electric sector greenhouse gas ("GHG") regulations at 310 CMR
7.74 (the "7.74 Rules") are unlawful and arbitrary and capricious. They should be vacated in
their entirety.
INTRODUCTION

'This complaint is brought on behalf of NEPGA as an organization, which has corporate authority from its
membership to bring the claims asserted herein. Those individual members on whose behalf standing is asserted
join in the claims herein. Other NEPGA members do not necessarily join in making the claims herein.

In this action, NEPGA and GenOn seek a declaration that the 7.74 Rules are unlawful
because the Agencies did not have authority to promulgate the rules under section 3(d) of the
Global Warming Solutions Act (the "GWSA"). This is because the GWSA only grants the
Agencies authority to regulate the electric sector under section 3(c) of the GWSA. Section 3(c)
of the GWSA requires that emissions restrictions on the electric sector be "based on consumption
and purchases of electricity from the electrical grid" and must also consider the Regional
Greenhouse Gas Initiative ("RGGI"). The 7.74 Rules fail to take the nature of the regional
electric market into account. Instead, they impose mass-based emissions reductions on
electricity generators located within Massachusetts, ignoring the fact that application of the rules,
if implemented as promulgated, will result in an increase — not a decrease — in "'statewide
greenhouse gas emissions" as defined under the GWSA. This is because the 7.74 Rules will
result in the substitution of less efficient and higher emitting out-of-state generators to fill the
gap left by the mandated reductions in in-state generation. The 7.74 Rules thus also violate the
requirement in § 3(c) of the GWSA that regulations governing the electric generation sector be
consistent with RGGI, the entire purpose of which is to ensure that GHG reductions are attained
in a cost-effective manner on a regional level.
Separate and apart from the Agencies' violation of § 3(c) of the GWSA in promulgating
the 7.74 Rules, the 7.74 Rules are also invalid because they are arbitrary and capricious. The
Agencies' rulemaking docket demonstrates that the 7.74 Rules will increase, not decrease,
statewide greenhouse gas emissions; the docket is devoid of any evidence that the 7.74 Rules
will decrease statewide greenhouse gas emissions. To promulgate rules that will compel the
precise opposite result of the goals of the statute pursuant to which an agency purports to act is
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the definition of arbitrary and capricious. Accordingly, judicial intervention is necessary to
declare the 7.74 Rules invalid and to validate the underlying purposes of the GWSA and RGGI.
The 7.74 Rules are also facially invalid inasmuch as they regulate electricity generation
after 2020. The GWSA mandates that any regulations promulgated pursuant to subsection 3(d)
expire on December 31, 2020. The 7.74 Rules purport to regulate electricity generator conduct

30 years beyond the statutory sunset date. The Agencies cannot save the 7.74 Rules by ignoring
the specific sunset provision in the GWSA and citing instead to their general regulatory authority
under the state Clean Air Act.
THE PARTIES
1.

NEPGA is a Massachusetts nonprofit corporation with principal offices at 33

Broad Street, 7 th Floor, Boston, MA 02109.
2.

GenOn is a Delaware corporation with principal offices at 804 Carnegie Center,

Princeton, NJ 08540.
3.

MassDEP is a state agency of the Commonwealth of Massachusetts, organized

within the EOEEA, with principal offices at 1 Winter Street, Boston, MA 02108.
4.

EOEEA is an executive office of the Commonwealth of Massachusetts, with

principal offices at 100 Cambridge Street, Suite 900, Boston, MA 02114.
JURISDICTION AND VENUE
5.

The Court has subject matter jurisdiction over NEPGA's and GenOn's claims

against the Agencies pursuant to G.L. c. 231A, §§ 1 and 2, and G.L. c. 30A, § 7. G.L. c. 231A,
§ 1 authorizes the superior court to, within its jurisdiction and on appropriate proceedings, make
binding declarations of right, duty, statutes and other legal relations sought thereby, either before
or after a breach or violation thereof has occurred in any case in which an actual controversy has
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arisen and is specifically set forth in the pleadings and whether any consequential judgment or
relief is or could be claimed at law or equity or not. G.L. c. 231A, § 2 states that the procedure
for securing declaratory relief under section one may be used to "secure determinations of right,
duty, status or other legal relations under. . . administrative regulation[s], including
determination of any question of construction or validity thereof which may be involved in such
determination." It further notes that the procedure under section one "may be used in the
superior court to enjoin and obtain a determination of the legality of the administrative practices
or procedures of any . . . state agency or official, which practices or procedures are alleged to be
in violation of the Constitution of the United States, or the constitution or laws of the
commonwealth . . . ." G.L. c. 30A, §7 states that "[u]nless an exclusive mode of review is
provided by law, judicial review of any regulation. . . may be had through an action for
declaratory relief in the manner and to the extent provided under" chapter 231A.
6.

The Court has personal jurisdiction over MassDEP, which is a state agency of the

Commonwealth of Massachusetts.
7.

The Court has personal jurisdiction over EOEEA, which is an executive office of

the Commonwealth of Massachusetts.
8.

Venue in Suffolk County is proper pursuant to G.L. c. 223, § 1 because the

Agencies' principal places of business are in Suffolk County and events giving rise to this
dispute occurred in Suffolk County.

NEPGA'S STANDING
9.

NEPGA satisfies the requirements for associational standing in Massachusetts.

10.

An organization has standing to represent its members if: 1) the members have

standing; 2) the interests the organization seeks to represent are germane to the organization's
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purpose; and 3) neither the claim nor the relief sought requires the individual participation of the
organization's members.
11.

NEPGA's member companies, either directly or through their wholly-owned

subsidiaries or affiliates, own and operate various electricity generating facilities in
Massachusetts that will be subject to the 7.74 Rules.
12.

Regulated entities such as NEPGA's member companies have standing to

challenge the promulgation of a regulation that affects their primary conduct even if the
regulation has not been enforced against the entities.
13.

The 7.74 Rules will affect the manner in which NEPGA's member companies

operate their fossil fuel-fired facilities in Massachusetts. Specifically, the 7.74 Rules will
artificially lower the output of the companies' facilities by limiting the amount of carbon dioxide
("CO2") that their facilities are legally permitted to emit.
14.

NEPGA is a trade association representing competitive power generators in New

England. NEPGA's member companies represent 26,000 megawatts, or roughly 80% of the
installed capacity in New England, and represent 83% of the emissions that would be subject to
the 7.74 Rules.
15.

The interests NEPGA seeks to represent are germane to its organizational

purpose, which is to support competitive wholesale electricity markets in New England.
NEPGA believes that "open markets guided by stable public policies are the best means to
provide reliable and competitively-priced electricity for consumers."
16.

The 7.74 Rules will increase prices for consumers and may trigger instability and

unreliability in the regional electrical grid. NEPGA endeavors to shield its individual members
from the consequences of the looming implementation of these rules.
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17.

Finally, because NEPGA is only seeking to invalidate the 7.74 Rules via

declaratory judgment and is not seeking damages of any kind on behalf of itself or individual
members, neither the claims nor the relief sought require participation of individual members.
GENON'S STANDING
18.

GenOn owns several existing electricity generating facilities in the

Commonwealth which will be subject to the emissions limits in the 7.74 Rules.
FACTUAL ALLEGATIONS
The Global Warming Solutions Act
19.

Massachusetts enacted the GWSA (partially codified at G.L. c. 21N) in August

2008 to address the challenges of climate change.
20.

The GWSA requires a reduction by 2050 of statewide GHG emissions in

Massachusetts to "a statewide emissions limit that is at least 80 percent below the 1990 level."
21.

The GWSA defines "statewide greenhouse gas emissions" as the total annual

emissions of greenhouse gases in the commonwealth, including all emissions of greenhouse
gases from the generation of electricity delivered to and consumed in the commonwealth,
accounting for transmission and distribution line losses, whether the electricity is generated in
the commonwealth or imported.
22.

The GWSA explicitly treats emissions sources in the electric sector differently

than all other emissions sources.
23.

Section 3(c) of the GWSA states that "[e]missions levels and limits associated

with the electric sector shall be established by the executive office [of energy and environmental
affairs] and the department [of environmental protection], in consultation with the department of
energy resources, based on consumption and purchases of electricity from the regional electric
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grid, taking into account the regional greenhouse gas initiative and the renewable portfolio
standard." (Emphasis added.)
24.

Section 3(d) concerns all non-electric sector emissions sources and requires

MassDEP to "promulgate regulations establishing a desired level of declining annual aggregate
emission limits for sources or categories of sources that emit greenhouse gas emissions."
25.

Section 16 of the GWSA requires MassDEP to "promulgate regulations pursuant

to subsection (d) of said section 3 of said chapter 21N not later than January 1, 2012, which
regulations shall take effect on January 1, 2013, and shall expire on December 31, 2020."
26.

In accordance with the GWSA, the Secretary of EOEEA set a 2020 statewide

GHG emissions reduction limit of 25% (from the 1990 level) and also issued the Massachusetts
Clean Energy and Climate Plan for 2020 (the "2020 CECP") in 2010, which established
strategies and policies to achieve the 2020 reductions.
27.

In March of 2017, MassDEP issued its 2014 GHG inventory pursuant to the

GWSA.
28.

Through 2014, the Commonwealth had achieved overall reductions of 21% of the

1990 GHG emissions levels.
29.

As a result, the Commonwealth only needs to reduce overall GHG emissions by

an additional 4% in the years between 2015 and 2020.
Kain v. DEP Supreme Judicial Court Decision
30.

On May 17, 2016, the Supreme Judicial Court issued its decision in Kahl v. DEP,

474 Mass. 278 (2016).
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31.

The decision ordered MassDEP to adopt and implement regulations that comply

with the requirements of section 3(d) of the GWSA to ensure that the Commonwealth meets the
2020 GHG emissions limit.
32.

Specifically, the Supreme Judicial Court held that section 3(d) requires "the

department [of environmental protection] to promulgate regulations that address multiple sources
or categories of sources of greenhouse gas emissions, impose a limit on emissions that may be
released, limit the aggregate emissions released from each group of regulated sources or
categories of sources, set emissions limits for each year, and set limits that decline on an annual
basis."
33.

However, the Kain decision also stated that the GWSA carved out electricity

generating units from regulation under §3(d), finding that the regional nature of electricity
markets had led the General Court to regulate electricity generation under § 3(c), rather than
under § 3(d). It also concluded that existing regulatory programs including RGGI did not satisfy
the requirements of section 3(d).
34.

The Supreme Judicial Court did not conclude that MassDEP must regulate GHG

emissions from the electric generation sector under section 3(d) of the GWSA.
35.

The Supreme Judicial Court did not conclude that MassDEP may regulate GHG

emissions from the electric generation sector under section 3(d) of the GWSA.
Executive Order No. 569

36.

On September 16, 2016, Governor Baker issued Executive Order No. 569 in order

to ensure that the directives of the Supreme Judicial Court in the Kain decision would be met in a
timely manner.
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37.

Executive Order No. 569 establishes an "Integrated Climate Change Strategy for

the Commonwealth."
38.

It states, in pertinent part, that MassDEP "shall promulgate final regulations that

satisfy the mandate of Section 3(d) of the [GWSA] by August 11, 2017, having designed such
regulations to ensure that the Commonwealth meets the 2020 statewide emissions limit mandated
by the GWSA. . . ."
39.

It also required MassDEP to "revise the [GWSA] requirements for the

Massachusetts Department of Transportation set forth in 310 CMR 60.05 to establish declining
aggregate emissions limits . . . [and] consider limits on emissions from, among other sources or
categories of sources, the following: (i) leaks from the natural gas distribution system; (ii) new,
expanded, or renewed emissions permits or approvals; (iii) the transportation sector or subsets of
the transportation sector, including the Commonwealth's vehicle fleet; and (iv) gas insulated
switchgear."
40.

The electric generation sector was not included on the list of sources or categories

of sources for which the Executive Order directed MassDEP to consider limits on emissions.
41.

Indeed, nothing in the Executive Order requires MassDEP to promulgate

regulations under section 3(d) imposing limits on the electric generation sector. In any case, the
Governor has no authority to require EOEEA or MassDEP to promulgate the 7.74 Rules absent
statutory authority to do so.
The Proposed 7.74 Rules and Public Comment

42.

MassDEP issued the proposed 7.74 Rules for public comment on December 16,

2016.
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43.

MassDEP then held public hearings on the proposed regulations and accepted

public comments on the rules until February 24, 2017.
44.

Well over 100 entities, private citizens and government officials provided public

comments on the proposed regulations, many of which specifically addressed the 7.74 Rules.
45.

NEPGA and GenOn, through its parent company NRG Energy, Inc. 2, provided

comments on the proposed regulations including the 7.74 Rules.
46.

The Independent System Operator — New England ("ISO-NE"), which has

responsibility for operating the electric grid in New England, also provided public comments on
the proposed regulations. The ISO-NE comments included a comprehensive emissions modeling
analysis. That analysis demonstrated that the 7.74 Rules would result in an increase in statewide
greenhouse gas emissions, as defined in the GWSA.
Promulgation of flue Final Rules and the Agencies' Response to Continent

47.

The Agencies promulgated the 7.74 Rules on August 11, 2017.

48.

The Purpose, Authority and Scope provision of the final 7.74 Rules states, in

pertinent part, that "[i]n exercising their broad authority and discretion under M.G.L. c. 21N, §§
3(c) and 3(d), [E0]EEA and MassDEP have determined that additional emissions limits on instate electricity generating facilities' greenhouse gas emissions, along with other climate policies
and programs, will ensure achievement of the greenhouse gas emissions limits as established
under M.G.L. c. 21N, and that the [7.74 Rule] limits are consistent with and take account of,

On June 14, 2017, GenOn Energy, Inc. ("GenOn") filed petitions with the United States Bankruptcy Court for the
Southern District of Texas to reorganize under Chapter 11 of the U.S. Bankruptcy Code. As a result of the
bankruptcy filings, NRG has concluded that it no longer controls GenOn as it is subject to the control of the
Bankruptcy Court. See NRG's 10-Q Filing on August 3, 2017:
https://www.sec.gov/Archives/edgar/data/1013871/000101387117000021/nrg2017063010q.htm.
2
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regional programs such as the Regional Greenhouse Gas Initiative (RGGI) and the Renewable
Portfolio Standard (RPS)."
49.

The final 7.74 Rules impose declining aggregate GHG emissions limits on

electricity generating facilities 3 for the years 2018 through 2050. The total aggregate GHG
emissions limit for 2018 is 8,955,051 metric tons of CO2. The total aggregate CO2 emissions
limit declines by 223,876 metric tons each year (equivalent to 2.5% of the 2018 total aggregate
CO2 emissions limit) until it reaches 1,791,019 metric tons of CO2 in 2050.
50.

For 2018, the 7.74 Rules require MassDEP to allocate allowances to new and

existing electricity generating facilities in accordance with the quantities, processes, and
schedule for establishing individual facility CO2 emissions limits specified in sections 5(b)
through (c) of the 7.74 Rules, and deposit them in the allowance registry accounts for the
electricity generating facilities.
51.

For the years 2019 through 2050, the 7.74 Rules require MassDEP to conduct a

series of auctions pursuant to section 6(h) of the 7.74 Rules to sell allowances to be used by
owners or operators of electricity generating facilities to offset CO2 emissions.
52.

On August 11, 2017, the Agencies also issued a Response to Comment on the

7.74 Rules which included an Appendix A, entitled Analysis of Massachusetts Electricity Sector
Regulations.
53.

The Agencies' Response to Comment acknowledged that NEPGA and others had

submitted comments asserting that the 7.74 Rules would increase, rather than decrease statewide
greenhouse gas emissions.

Such facilities are listed in 310 CMR 7.74(5)(b): Table B. They include the facilities owned and operated by
GenOn and NEPGA's member companies.
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54.

Appendix A to the Response to Comment includes an emissions modeling

analysis of the impact of the Agencies' two electric sector regulations — the 7.74 Rules and the
so-called "Clean Energy Standard" ("CES") regulations, intended to increase the percentage of
Massachusetts electric generation capacity represented by sources that emit less CO2 than fossil
fuel generation.
55.

The modeling analysis was conducted by Synapse Energy Economics, Sustainable

Energy Advantage, and Eastern Research Group. The conclusion of the modeling analysis is that
the two regulations, working together, will result in CO2 reductions in Massachusetts and New
England. However, Appendix A does not model, project or predict the emissions impact of the
7.74 Rules on their own, separate from the CBS.
56.

The Response to Comment does not reflect that the Agencies did any modeling or

asked anyone else to model the impact of the 7.74 Rules, apart from the impact of the CBS. The
Agencies thus have no basis to rebut the conclusion of ISO-NE and others that the 7.74 Rules
will increase statewide greenhouse gas emissions.
57.

The Response to Comment does not address or explain how the 7.74 Rules

comply with the sunset provision in the GWSA which requires that all regulations promulgated
pursuant to section 3(d) expire on December 31, 2020.
COUNT I
Declaratory Judgment Pursuant to G.L. c. 231A, §
The 7.74 Rules are Beyond the Agencies' Authority and are Arbitrary and Capricious
58.

NEPGA and GenOn incorporate herein by reference each and every allegation

contained in paragraphs 1 through 57 above.
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59.

An actual controversy exists between NEPGA and GenOn and the Agencies as to

whether the Agencies have legal authority to promulgate the 7.74 Rules and as to whether the
7.74 Rules are arbitrary and capricious because of conflict with the GWSA and RGGI.
60.

In promulgating the 7.74 Rules, the Agencies relied on a mistaken understanding

of the Supreme Judicial Court's decision in Kain v. DEP; that decision establishes that section
3(d) of the GWSA does not authorize regulation of electricity generating facilities. The 7.74
Rules are inconsistent with section 3(c) of the GWSA.
61.

The Kain decision makes clear that the Massachusetts legislature understood that

the market for electricity, because of its regional character, is different from the other sectors and
sources that result in GHG emissions.
62.

In enacting the GWSA, the Massachusetts legislature directed MassDEP to create

a separate approach to the regulation of the electric generation sector under section 3(c) and
required that regulation of the electric generation sector reflect the regional nature of the
electricity grid and take RGGI into account. The 7.74 Rules fail to do so, in express
contravention of the plain language of section 3(c) of the GWSA.
63.

Because the 7.74 Rules will cause an increase in statewide greenhouse gas

emissions, they are inconsistent with the purpose and language of the GWSA. The 7.74 Rules
would undermine, rather than advance, the statutory goals.
64.

By promulgating the 7.74 Rules, the Agencies acted unlawfully, in excess of their

statutory authority, and arbitrarily and capriciously.
65.

As a result of the Agencies' promulgation of the 7.74 Rules, NEPGA, through its

constituent members, and GenOn have suffered, and will continue to suffer, irreparable harm.

COUNT II
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Declaratory Judgment Pursuant to C.L. c. 231A, § 1;
Even if the 7.74 Rules Are Otherwise Valid, the Agencies Have No Authority to Promulgate
Such Rules after December 31, 2020
NEPGA and GenOn incorporate herein by reference each and every allegation

66.

contained in paragraphs 1 through 65 above.
67.

The plain language of the GWSA makes clear that all regulations promulgated

under section 3(d) of the GWSA must sunset no later than December 31, 2020. The Agencies
were without legal basis to impose emissions limits on the electric generation sector for the years
2021 through 2050.
By promulgating the 7.74 Rules that would remain effective after December 31,

68.

2020, the Agencies acted unlawfully, in excess of their statutory authority, and arbitrarily and
capriciously.
As a result of the Agencies' promulgation of the 7.74 Rules which will remain in

69.

force after December 31, 2020, NEPGA, through its constituent member companies, and GenOn
have suffered, and will continue to suffer, irreparable harm.
WHEREFORE, NEPGA and GenOn respectfully pray that this Court:
a. Enter judgment in favor of NEPGA and GenOn against the Agencies on Counts I and
II of this complaint;
b. Enter a declaration that:
i.

The 7.74 Rules are unlawful because the Agencies exceeded their statutory
authority under the GWSA in promulgating the rules;
The 7.74 Rules are arbitrary and capricious because the rulemaking record
demonstrates that they will in fact cause an increase in statewide greenhouse
gas emissions, contrary to the explicit requirements of the GWSA;
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The 7.74 Rules are vacated and are not to take effect on January 1, 2018;
iv.

Electricity generating facilities are under no obligation to comply with the
7.74 Rules beginning on January 1, 2018;

v.

To the extent that the 7.74 Rules would otherwise be valid, the Agencies'
attempt to promulgate rules that remain effective after December 31, 2020 is
beyond the Agencies' statutory authority, because it conflicts with the sunset
provision of the GWSA;

c. Award such other and further relief as the Court may deem just and proper.
Respectfully submitted,
NEW ENGLAND POWER
GENERATORS ASSOCIATION, INC.
AND 'GENON ENERGY, INC.
By its a

, BBO # 548217
S -4"11
Stephe L. Bartlett, BBO # 693482
FOLEY HOAG LLP
155 Seaport Boulevard
Boston, MA 02210
(617) 832-1000
sjaffe@foleyhoag.com
sbartlett@foleyhoag.com
Date: September 11, 2017
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