
ORAL ARGUMENT NOT YET SCHEDULED 

IN THE UNITED STATES COURT OF APPEAL 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_______________________________________
        ) 
Biogenic CO2 Coalition     )
        ) 

Petitioner,      ) 
        ) 
v.        ) No. 16-1358 
        ) 
ENVIRONMENTAL PROTECTION    ) 
AGENCY,       ) 
        ) 

Respondent.      ) 
________________________________________ ) 

UNOPPOSED MOTION OF ENVIRONMENTAL DEFENSE FUND 
FOR LEAVE TO INTERVENE IN SUPPORT OF RESPONDENT 

 Environmental Defense Fund respectfully moves pursuant to Fed. R. 

App. P. 15(d) and Rule 15(b) of this Court to intervene in support of 

respondent in the above captioned proceeding for judicial review of the 

Environmental Protection Agency’s finding that six greenhouse gases 

endanger public health and welfare and that the emissions from certain 

classes of aircraft engines contribute to the greenhouse gas pollution that 

causes this endangerment.1 Counsel for petitioner and for respondent 

1 Finding That Greenhouse Gas Emissions from Aircraft Cause or 
Contribute to Air Pollution That May Reasonably Be Anticipated To 
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Environmental Protection Agency (EPA) have been consulted; respondent 

EPA does not oppose this motion, and petitioner Biogenic CO2 Coalition 

takes no position.

INTRODUCTION

 Section 231(a)(2)(A) of the Clean Air Act directs the Administrator to 

prescribe standards for the emission of any air pollutant from any class or 

classes of aircraft engines “which in his judgment causes, or contributes to, 

air pollution which may reasonably be anticipated to endanger public health 

or welfare.” 42 U.S.C. § 7571(a)(2)(A). This proceeding is a challenge to 

EPA’s finding that six greenhouse gases, including CO2 emissions from 

biogenic fuel sources,2 endanger public health and welfare and that 

emissions of these gases from aircraft engines contributes to the greenhouse 

gas pollution that causes this endangerment. 81 Fed. Reg. 54,422. 

Environmental Defense Fund seeks to intervene in support of respondent 

EPA.

BACKGROUND 

 On August 15, 2016, EPA issued its Aviation Endangerment Finding. 

81 Fed. Reg. 54,422 (Aug. 15, 2016). Under Section 231 of the Clean Air 

Endanger Public Health and Welfare, Final Rule, 81 Fed. Reg. 54,411 (Aug. 
15, 2016) (“Aviation Endangerment Finding”). 
2 Biogenic fuel sources are agricultural, as opposed to fossil, fuel sources. 
See, e.g., 81 Fed. Reg. 54,446. 
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Act, that finding creates a requirement that the agency issue emission 

standards applicable to the pertinent classes of aircraft engines. 42 U.S.C.

§ 7571(a)(2)(A).

 EPA defined the air pollution to be assessed as “the combined mix of 

six well-mixed [greenhouse gases], which together are the root cause and 

best understood drivers of human-induced climate change and the resulting 

impacts on public health and welfare.” 81 Fed. Reg. 54,443. In doing so, and 

after considering public comments and evidence from more recent scientific 

assessments, EPA used the same definition of air pollution as it had used in 

its Endangerment and Cause and Contribute Findings for Greenhouse Gases 

Under Section 202(a) of the Clean Air Act issued in 2009. Id., see also 74 

Fed. Reg. 66,496, 516 (Dec. 15, 2009). 

 One of the six well-mixed gases at issue is CO2. 81 Fed. Reg. 54,442. 

In its assessment of endangerment to public health and welfare, and the 

contribution of aircraft emissions to that endangerment, EPA included all 

sources of CO2, including CO2 resulting from the combustion of biogenic 

fuels. 81 Fed. Reg. 54,446-447 (endangerment finding); 81 Fed. Reg. 

54,460-461 (contribution finding). In response to comments requesting that 

CO2 emissions from biogenic fuels be excluded, EPA stated, as it had in 

2009, that “all CO2 emissions, regardless of source, influence radiative 
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forcing equally once it reaches the atmosphere and therefore there is no 

distinction between biogenic and non-biogenic CO2.” 81 Fed. Reg. 54,461.

 Biogenic CO2 Coalition (the “Coalition”) is an unincorporated 

association of trade associations and private companies with interests in 

bioenergy. In their comments and administrative petition for reconsideration 

to EPA, the Coalition has requested that the agency “categorically exclude 

from the Section 231 endangerment finding and cause and contribute finding 

those CO2 emissions resulting from the combustion of biofuels derived from 

annual herbaceous crops.”3

 The Environmental Defense Fund (“EDF”) is a national nonprofit 

organization representing more than 350,000 members nationwide. Since 

1967, EDF has linked science, economics, and law to create innovative, 

equitable, and cost-effective solutions to the most urgent environmental 

problems. Protecting public health and the environment from harmful 

airborne contaminants, including greenhouse gases, is a core organizational 

mission, as is protecting land, soil, and forestry resources. EDF regularly 

participates in regulatory and judicial proceedings on air pollution policy at 

the federal and state level and actively advocates for policies to protect land, 

soil, and forestry resources.

3 EPA Doc. No. EPA-HQ-OAR-2014-0828-0916, 3 (Comments of the 
Biogenic CO2 Coalition). 
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STATEMENT OF INTEREST AND GROUNDS  
FOR INTERVENTION 

 Federal Rule of Appellate Procedure 15(d) “requires the intervenor to 

file a motion setting forth its interest and the grounds on which intervention 

is sought.” Synovus Fin. Corp. v. Bd. of Governors of Fed. Reserve Sys., 952 

F.2d 426, 433 (D.C. Cir. 1991). 

EDF is committed to protecting its members and others from the 

harmful effects of climate change and associated air pollution, and to 

protecting forest, soil, land, and agricultural resources.4 This Court has 

regularly allowed EDF to intervene as a respondent defending against 

challenges to EPA Clean Air Act regulations addressing greenhouse gas 

pollution and climate change.5 This Court’s practice of granting intervention 

in such cases properly recognizes that organizations like EDF offer a distinct 

perspective in defending government actions that protect their concrete 

interests, including interests that may not be fully represented by Respondent 

EPA.

4 See, e.g., Ex. A, Decl. of John Stith, ¶¶ 3–6; Ex. B, Decl. of Ruben 
Lubowski, ¶ 3. 
5 See, e.g., West Virginia v. EPA, No. 14-1146; Plant Oil Powered Diesel 
Fuel Sys., Inc. v. EPA, No. 12-1428; Perry v. EPA, No. 11-1128 
(consolidated with Texas v. EPA, No. 10-1425): Las Brisas Energy Ctr., 
LLC v. EPA, No. 12-1248; Southeastern Legal Found. v. EPA, No. 10-1131; 
and Coalition for Responsible Regulation, Inc. v. EPA, No. 10-1073. 
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EDF has actively participated in the development of EPA’s 

greenhouse gas standards for transportation sources, including standards for 

cars and light-duty trucks, medium- and heavy-duty trucks, and the 2009 

Endangerment Finding underlying those standards.6 In addition, EDF has 

long advocated for control of aircraft emissions, including calling attention 

to the particular climate and air quality risks posed by emissions of aviation 

pollution at high altitudes,7 and commenting in support of EPA’s Aviation 

Endangerment Finding.8

EDF has a strong organizational interest in securing policies that 

protect both the climate and our forest, soil, and agricultural resources.9

Since 2009, EDF has worked to secure bioenergy accounting policies that 

take into account the CO2 impacts of the growth, production, and 

6 See, e.g., EPA Document No. EPA-HQ-OAR-2009-0171-4036 (EDF 
Comments on 2009 Endangerment Finding); EPA Document No. EPA-HQ-
OAR-2009-0472-7285 (EDF Comments on First Generation Light-Duty 
Vehicle Greenhouse Gas Emissions Standards); EPA Document No. EPA-
HQ-OAR-2010-0799-9519 (EDF Comments on Second Generation Light-
Duty Vehicle Greenhouse Gas Emissions Standards); EPA Document No. 
EPA-HQ-OAR-2010-0162-3129 (EDF Comments on First Medium and 
Heavy Duty Greenhouse Gas Emissions Standards); EPA Document No. 
EPA-HQ-OAR-2014-0827-1969 (EDF Comments on Second Generation 
Medium and Heavy Duty Greenhouse Gas Emissions Standards). 
7 Vedantham, A. & Oppenheimer, M, “Long-term Scenarios for Aviation:
Demand and Emissions of CO2 and NOx”, 26 Energy Policy 625 (1998) 
(EDF Chief Scientist Michael Oppenheimer, co-author).  
8 EPA Document No. EPA-HQ-2014-0828-0754.
9 See, e.g., Ex. B, Decl. of Ruben Lubowski, ¶¶ 3-7. 
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combustion of bioenergy sources.10 EDF staff  have played a leading role in 

calling attention to the significant accounting errors, and resulting climate 

and land-use risks, created by categorical treatment of biogenic fuel 

combustion as “zero emissions.”11

EDF’s extensive involvement in the development of greenhouse gas 

rules for transportation sources, including the Aviation Endangerment 

Finding, and it’s ongoing efforts to establish sound biogenic energy 

accounting policies demonstrate its substantial interest in protecting EPA’s 

Aviation Endangerment Finding.

 EDF’s active participation in the proceedings before EPA strongly 

favors its motion for leave to intervene. Both the Supreme Court and this 

Court have noted the anomaly that would result if participants in 

administrative proceedings who prevail before the agency were denied the 

ability to defend that success in judicial review proceedings brought as of 

right by parties aggrieved by the agency’s decision. See International Union, 

Aerospace and Agric. Implement Workers of Am. V. Scofield, 382 U.S. 205, 

216 (1965) (criticizing “element of fortuity” that would arise if party’s 

ability to participate in court of appeals depended on whether it prevailed 

10 See, e.g., Ex. B., Decl. of Ruben Lubowki, ¶¶ 3-7. 
11 See, e.g., Searchinger T. et al., Fixing a Critical Accounting Error, 
Science, 326 Vol. 528 (Oct. 23, 2009) (EDF Chief Scientist Steve Hamburg 
and EDF Chief Natural Resource Economist Ruben Lubowski, coauthors). 



8

before agency, and embracing the assumption that “Congress would not 

intend, without clearly expressing a view to the contrary, that a party should 

suffer by his own success before the agency”); Synovus Fin. Corp. v. Board 

of Governors of Fed. Reserve Sys., 952 F.2d 426, 432 (D.C. Cir. 1991). 

Nothing in the Clean Air Act provision that authorizes these petitions for 

review, 42 U.S.C. § 7607(b)(1), militates against intervention by parties that 

have participated extensively before the agency and (at least in relevant 

respects) prevailed. Nor does the Clean Air Act review provision impose any 

distinct limitations on intervention. See Alabama Mun. Distribs. Group v. 

F.E.R.C., 300 F.3d 877, 879 (D.C. Cir. 2002). This motion is timely. See

Fed. R. App. P. 15(d); Fed. R. App. P. 26(a)(1), (3); D.C. Cir. Rule 

45(b). EDF’s participation will not delay these proceedings or prejudice any 

party.

 Under section 231(a)(2)(A) of the Clean Air Act, once EPA has made 

a finding that air pollution from aircraft engines is reasonably likely to 

endanger public health and welfare, and that aircraft engines cause or 

contribute to that air pollution, EPA must issue applicable emissions 

standards. 42 U.S.C. § 7571(a)(2)(A). EDF’s members will benefit directly 

from the resulting reductions in both global warming air pollution and 



9

traditional air pollutants such as NOx and ozone.12   Accordingly, EDF’s 

members would be injured if the endangerment finding were weakened or 

delayed, or if the resulting standards were less broadly applicable. These 

harms are sufficient to establish injury for standing purposes. See, e.g.,

Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 

181-185 (2000) (disrupted enjoyment of natural resources and decreased 

property values due to pollution concerns are injuries in fact); Sierra Club v. 

EPA, 129 F.3d 137, 138-39 (D.C. Cir. 1997) (organization has standing to 

challenge delay in implementation of pollution-control measures that would 

benefit its members).13

 EDF’s organizational interests would also be harmed should the 

Coalition’s petition be granted. See, e.g., Abigail All. for Better Access to 

Developmental Drugs v. Eschenbach, 469 F.3d 129, 133 (D.C. Cir. 2006). 

A decision to categorically exclude biogenic CO2 from the Aviation 

Endangerment Finding would prevent the use of sound, science-based 

biogenic accounting policies in a subsequent CO2 emissions standard for 

12 See, e.g., Ex. C, Decl. of Annette Shimer, ¶¶ 6-13; Ex. D, Decl. of Preston  
Shimer, ¶¶ 6-12; Ex. E, Decl. of Art Cooley, ¶¶ 7-15.  
13 This Court has repeatedly held that organizations such as EDF have 
standing to sue to protect their members from pollution that threatens and 
concerns those members. See, e.g., Natural Res. Def. Council v. EPA, 755 
F.3d 1010, 1016-17 (D.C. Cir. 2014); Ass’n of Battery Recyclers, Inc. v. 
EPA, 716 F.3d 667, 672-73 (D.C. Cir. 2013).  
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aircraft, and would set a harmful precedent undermining science-based 

accounting policies in other contexts.14

 A decision dismissing Petitioner’s challenge to the Aviation 

Endangerment Finding would prevent the harm to EDF’s and its members’ 

interests that such exemptions would cause. Thus, causation and 

redressability “rationally follow[].” Crossroads Grassroots Policy Strategies 

v. FEC, 788 F.3d 312, 316 (D.C. Cir. 2015) (movant had standing to 

intervene in order to defend against a challenge to an agency decision 

favorable to its interests, because invalidation of that decision would expose 

it to harm). The injuries described above are “directly traceable,” see id., to 

the outcome of this proceeding and they are redressable by a decision of this 

Court denying Petitioners’ requested relief. 

CONCLUSION

 For the reasons above, the Court should grant EDF leave to intervene 

in support of respondent. 

Respectfully submitted, 

/s/ Pamela A. Campos 

Pamela A. Campos 

14 See, e.g., Ex. B, Decl. of Ruben Lubowski, ¶¶ 8-11. 
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2060 Broadway, Suite 300 
Boulder, CO 80206 
pcampos@edf.org 
303-447-7216
Environmental Defense Fund 
2060 Broadway, Suite 300 
Boulder CO, 80302 
Counsel for Environmental 
Defense Fund 

Dated: November 14, 2016 
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RULE 26.1 DISCLOSURE STATEMENT OF ENVIRONMENTAL 
DEFENSE FUND 

Pursuant to Fed. R. App. P. 26.1 and Circuit Rule 26.1, Proposed Intervenor 

Environmental Defense Fund states that it is a not-for-profit, non-

governmental organization whose mission includes protection of public 

health and the environment and conservation of natural resources. 

Environmental Defense Fund does not have any outstanding shares or debt 

securities in the hands of the public, or any parent, subsidiary, or affiliate 

that has issued shares or debt securities to the public.

/s/ Pamela A. Campos 
2060 Broadway, Suite 300 
Boulder, CO 80206 
pcampos@edf.org 
303-447-7216
Environmental Defense Fund 
2060 Broadway, Suite 300 
Boulder CO, 80302 
Counsel for Environmental 
Defense Fund 

Dated: November 14, 2016 
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CERTIFICATE AS TO PARTIES, RULINGS, AND
RELATED CASES

Pursuant to D.C. Cir. R. 28(a)(1), Intervenors submit this certificate as 

to parties, rulings and related cases. 

Parties: The parties to this case include Biogenic CO2 Coalition, 

Environmental Protection Agency, and Gina McCarthy in her capacity as 

Administrator, Environmental Protection Agency.  

Ruling Under Review: This motion relates to EPA’s Aviation 

Endangerment Finding, titled Finding That Greenhouse Gas Emissions From 

Aircraft Cause or Contribute to Air Pollution That May Reasonably Be 

Anticipated To Endanger Public Health and Welfare, 81 Fed. Reg. 54422 

(Aug. 15, 2016). 

Related Cases: The following related cases are currently pending 

before this Court: 

Biogenic CO2 Coalition v. EPA, No. 15-1479 (D.C. Cir. filed Dec. 22, 
2015); 

Biogenic CO2 Coalition v. EPA, No. 15-1480 (D.C. Cir. filed Dec. 22, 
2015); 

West Virginia, et al. v. EPA, Case No. 15-1363 (D.C. Cir. filed Dec. 
23, 2015); 

North Dakota v. EPA, Case No. 15-1381 (D.C. Cir. filed Oct. 23, 
2015);

The National Alliance of Forest Owners v. EPA, Case No. 15-1478 
(D.C. Cir. Dec. 22, 2015). 

/s/ Pamela A. Campos 
Dated: November 14, 2016 
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CERTIFICATE OF SERVICE 

I certify that on November 14, 2016, the foregoing Unopposed Motion of 

Environmental Defense Fund for Leave to Intervene in Support of 

Respondent was served upon al registered counsel via the Court’s ECF 

system. 

/s/ Pamela A. Campos 

Dated: November 14, 2016 
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Exhibit B 
Declaration of Ruben Lubowski 



IN THE UNITED STATES COURT OF APPEAL 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_________________________________________
        ) 
Biogenic CO2 Coalition     )
        ) 

Petitioner,      ) 
        ) 
v.        ) No. 16-1358 
        ) 
ENVIRONMENTAL PROTECTION    ) 
AGENCY,       ) 
        ) 

Respondent.      ) 
        ) 
_________________________________________)

DECLARATION OF RUBEN LUBOWSKI 

I, Ruben Lubowski, declare as follows: 

 1. I respectfully submit this declaration on behalf of Environmental 

Defense Fund, a proposed Intervenor-Respondent in this case, in support of 

its standing.  I am the Chief Natural Resource Economist of the 

Environmental Defense Fund (EDF). I have been employed by EDF as an 

economist since 2008.   I have a doctoral degree in Political Economy and 

Government from Harvard University. My doctoral dissertation developed 

the first nationwide statistical analysis of land-use changes in the United 

States.  Prior to joining EDF, I served for five years as a natural resource and 



agricultural economist and the subject specialist on land use at the U.S. 

Department of Agriculture’s Economic Research Service.    

2. As Chief Natural Resource Economist, I am familiar with EDF’s 

current and past work on biogenic energy sources and on the climate impacts 

of forest, soil, and agricultural land use. 

 3. EDF has a strong organizational interest, and a strong interest based 

in its members’ recreational, aesthetic, professional, educational, public 

health, environmental, and economic interests, in reducing harmful air 

pollution, including greenhouse gases, while also protecting land, forest, 

soil, and agricultural resources. 

 4. Biogenic CO2 emissions are emissions of carbon dioxide from the 

growth, production, and combustion of biologically based materials such as 

agricultural and forest products, by-products, residues, and wastes. 

5. Since at least 2009, EDF has worked to establish biogenic CO2

emissions accounting policies that consider the growth, production, and 

consumption of bioenergy fuels.  



6. As a part of this effort, in 2009, I co-authored a paper in Science 

magazine noting the significant climate and land-use risks of policies that 

treat bioenergy combustion emissions of CO2 as having zero impact. 

Searchinger, T. et al., Fixing a Critical Accounting Error, Science, 326: 527-

528 (Oct. 23, 2009). This paper cited research showing that global use of 

such policies could, by 2065, displace virtually all of the world’s natural 

forests and savannahs, causing release of up to 37 gigatons (Gt) of CO2 per 

year, an amount comparable to total annual human CO2 emissions. See 

Wise, M. et al., Implications of Limiting CO2 Concentrations for Land Use 

and Energy, Science, 324: 1183-1185 (May 29, 2009). 

7. Since publication of this article, EDF has worked to develop and 

secure bioenergy accounting policies that protect both the climate and forest, 

soil, and agricultural resources, and that take into account the net CO2

impacts of growth, production, and consumption of bioenergy. Those efforts 

have included: 

a.  Convening stakeholders to develop bioenergy-related greenhouse 

gas emissions accounting principles for presentation to government 

officials, including EPA, Council on Environmental Quality, Energy 



Information Agency, and other federal agencies, as well as in 

international climate policy venues. 

b. Review of and written and oral comment on multiple versions of 

biogenic emissions accounting frameworks released by EPA’s 

Science Advisory Board’s Biogenic Carbon Emissions Panel. 

c. Presentation of, comment on, and review of California’s Air 

Resources Board carbon accounting protocols for offsets from rice 

cultivation and U.S.-based forestry projects. 

d. Conducting stakeholder workshops and providing comments on 

carbon accounting systems used in California’s Low Carbon Fuels 

Standards.

e. Development of recommendations for potential California’s Air 

Resources Board carbon accounting protocols for international sector-

based offsets from reducing emissions from deforestation and forest 

degradation.

8. One of EDF’s strategic goals is to establish, by 2020, policies that 

reward owners of working lands for generating environmental benefits while 

maintaining agricultural and forest productivity. Securing governmental 

bioenergy accounting policies that consider the overall CO2 impacts of 



bioenergy growth, production, and combustion is one key predicate for 

accomplishing that goal. 

9. EDF has used significant resources to achieve the goal of securing 

science-based bioenergy accounting policies, including multi-year 

involvement of myself, our Chief Scientist, and multiple other science, 

economics, forestry, and policy experts.

10. I am aware that the Biogenic CO2 Coalition has filed a challenge 

to EPA’s aviation endangerment finding, and that this Coalition has asked 

EPA to exclude biogenic CO2 emissions from its endangerment finding.  

11.  If biogenic CO2 emissions are treated as if they “are harmless 

from a global warming standpoint and do not contribute to elevated 

atmospheric concentrations of greenhouse gases,” as the Biogenic CO2

Coalition has requested in comments and administrative petitions to EPA, 

the work EDF has done to establish the need for biogenic accounting 

policies that incorporate growth, production, and combustion will be 

severely undermined. Such a decision would set a precedent that prevents 

the use of the science-based bioenergy-derived emissions accounting 



policies EDF has worked to establish, and could result in net increases in 

CO2 emissions and significant destruction of valuable forest, soil and 

agricultural resources. 

I declare under the penalty of perjury that the foregoing is true and 

correct.

    ___________________________________

Ruben Lubowski 

Dated: November 14, 2016 



Exhibit C 
Declaration of Annette Shimer 



IN THE UNITED STATES COURT OF APPEAL 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_______________________________________
        ) 
Biogenic CO2 Coalition     )
        ) 

Petitioner,      ) 
        ) 
v.        ) No. 16-1358 
        ) 
ENVIRONMENTAL PROTECTION    ) 
AGENCY,       ) 
        ) 

Respondent.      ) 
________________________________________ ) 

DECLARATION OF ANNETTE SHIMER 

I, Annette Shimer, declare as follows: 

1. I respectfully submit this declaration on behalf of Environmental Defense 

Fund, a proposed Intervenor-Respondent in this case, in support of its 

standing.  I am a member of Environmental Defense Fund (“EDF”) because 

I share EDF’s belief that we as a society can and should do more to protect 

our environment and in particular reduce air pollution from industrial and 

transportation sources.  I have lived in the Pittsburgh area of Allegheny 

County, Pennsylvania, since 1977.  Although now retired from paid pursuits, 

I currently serve as a Board member of USC Citizens for Land Stewardship, 

a local environmental organization in Upper St. Clair, Pennsylvania, and as 



President of the League of Women Voters of Greater Pittsburgh.  I am also a 

past member of the Air Quality Advisory Committee for the Allegheny 

County Bureau of Air Pollution Control and a past board member and 

continuing supporter of the Group Against Smog and Pollution (“GASP”), a 

nonprofit organization that seeks to improve air quality with a focus on the 

Pittsburgh region.  I reside in Upper St. Clair (Pittsburgh), Pennsylvania, in a 

home that is on the flight path for departures from and arrivals at Pittsburgh 

International Airport. 

2. As a long-time air quality advocate, I am familiar with and concerned about 

emissions of greenhouse gases, which are causing climate change.  I am 

aware of the latest scientific evidence, which concludes that warming of the 

climate is unequivocal, that it is extremely likely that human influences have 

been the dominant cause of this warming since the mid-20th century; and 

that continued emissions of greenhouse gases will cause additional warming.

3. I understand that climate change poses a significant threat to human health 

and the environment. I am aware of science suggesting that certain types of 

extreme weather events—including heat waves, heavy downpours, and, in 

some areas, floods and draughts—have become more frequent or more 

intense due to climate change.  Data also shows that warming is causing sea 

levels to rise; oceans to become more acidic; and snowpack to decline.  



4. These changes threaten human health.  For example, among other things, 

climate change can contribute to deteriorating air quality by exacerbating 

ozone pollution and increasing the risk of wildfires.  And rising sea levels 

can threaten public safety through increased risk of coastal flooding and 

storm surge.   

5. I understand that immediate action to reduce greenhouse gas emissions is 

necessary to mitigate the impacts of climate change.  Incremental actions 

addressing significant emissions sources can lessen harms associated with a 

changing climate and can reduce the risk that the climate system reaches 

certain “tipping points”—reflecting abrupt or irreversible changes in 

climatic conditions.  Meaningful actions in the United States can also help to 

encourage other countries to take similar action.  

6. I enjoy spending time outdoors, particularly gardening, walking and bird-

watching in Boyce Mayview Park and the Laurel Highlands near my home.   

7. I have observed climate changing conditions in my area, including an 

increase in frequency and intensity of heavy downpours. I have made 

landscaping adjustments and changes to my garden as result of these 

downpours. I keep a rain gauge at my home and can document the number 

of heavy rains occurring over a short period as well as the periods of 

drought.  As a result, we have changed the gutter system for the house to 



accommodate the heavy rains and have already installed a sump pump to 

handle the sudden rain storms.  Valuable top soil is still washed away in 

these heavy storms. Nearby commercial gardeners tell me of their efforts to 

keep top soil from being washed away by plowing narrow and deeper strips 

allowing water from these heavy storms to penetrate deeper.  

8. I find that walking outdoors is physically more difficult for me when the air 

quality is poor; my breathing becomes more labored and I cannot walk for as 

great a distance or for as long a time.

9. I am aware that greenhouse gases from aviation are the largest unregulated 

source of transportation emissions in the United States.  

10.I am also aware that the EPA has found that greenhouse gas emissions from 

aircraft cause or contribute to air pollution that may reasonably be 

anticipated to endanger public health and welfare and that EPA is now 

required, by statute, to issue standards that limit greenhouse gas emissions 

from aircraft.  

11.I am aware the EPA emissions standards for greenhouse gases have led to 

improvements in fuel efficiency in other transportation sectors. I expect that 

greenhouse gas standards for aircraft engines would also lead to improved 

fuel efficiency, reducing emissions of NOx and the formation of ozone.  



12.I am aware that the Biogenic CO2 Coalition has filed a challenge to EPA’s 

aviation endangerment finding, and that this Coalition has asked EPA to 

exclude biogenic CO2 emissions from its endangerment finding.  

13.I am concerned that if biogenic CO2 emissions are excluded from the 

aviation endangerment finding, the resulting emissions standards will be less 

effective at improving aircraft engine fuel efficiency and will not provide the 

same protections from both climate change harms and improvements in NOx 

and ozone-related air quality. I am concerned that, as a result, I would not 

enjoy the same air quality protections or reduction in climate risks. I am 

concerned about experiencing greater exposure to NOx and ozone and 

observing more changes in my garden, nearby parks, and their ecosystems, if 

the Coalition’s request is granted.  

I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct.

Executed in Pittsburgh, PA on November 12, 2016. 

        

       ___________________ 

Annette R. Shimer 



Exhibit D 
Declaration of Preston Shimer 



IN THE UNITED STATES COURT OF APPEAL 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_______________________________________
        ) 
Biogenic CO2 Coalition     )
        ) 

Petitioner,      ) 
        ) 
v.        ) No. 16-1358 
        ) 
ENVIRONMENTAL PROTECTION    ) 
AGENCY,       ) 
        ) 

Respondent.      ) 
________________________________________ ) 

DECLARATION OF PRESTON SHIMER 

I, Preston Shimer, declare as follows: 

1. I respectfully submit this declaration on behalf of Environmental Defense 

Fund, a proposed Intervenor-Respondent in this case, in support of its 

standing.  I am a member of Environmental Defense Fund (“EDF”), and 

have received and responded to the organization’s “action alerts” for at least 

five years, because I agree with EDF’s goals for improving our environment, 

including achieving cleaner air.  I have been a resident of the Pittsburgh 

area, in Allegheny County, Pennsylvania, for more than three decades.  

Since 2001 I have worked as Foundation Administrator for the ARMA 

International Educational Foundation.  In addition, for eight years I served as 



an elected Commissioner for the Township of Upper St. Clair, Pennsylvania.  

I serve on the board and currently am the interim Executive director of the 

Local Government Academy, a nonprofit organization that strives to 

improve the capability of local governments in southwestern Pennsylvania. I 

am Treasurer of the League of Women Voters of Greater Pittsburgh and 1st

Vice President of the League of Women Voters of Pennsylvania.  I am 

President of USC Citizens for Land Stewardship, a nonprofit organization 

that acts on local environmental issues in Upper St. Clair, Pennsylvania.  I 

reside in Upper St. Clair (Pittsburgh), Pennsylvania, in a home that is on the 

flight path for departures from and arrivals at Pittsburgh International 

Airport. 

2. I first learned of the health risks of air pollution at an early age from my 

father, who worked on air pollution control issues for the New Jersey 

Department of Health.  As a long-time air quality advocate, I am familiar 

with and concerned about emissions of greenhouse gases, which are causing 

climate change.  I am aware of the latest scientific evidence, which 

concludes that warming of the climate is unequivocal, that it is extremely 

likely that human influences have been the dominant cause of this warming 

since the mid-20th century; and that continued emissions of greenhouse 

gases will cause additional warming.    



3. I understand that climate change poses a significant threat to human health 

and the environment. I am aware of science suggesting that certain types of 

extreme weather events—including heat waves, heavy downpours, and, in 

some areas, floods and draughts—have become more frequent or more 

intense due to climate change.  Data also shows that warming is causing sea 

levels to rise; oceans to become more acidic; and snowpack to decline.  

4. These changes threaten human health.  For example, among other things, 

climate change can contribute to deteriorating air quality by exacerbating 

ozone pollution and increasing the risk of wildfires.  And rising sea levels 

can threaten public safety through increased risk of coastal flooding and 

storm surge.   

5. I understand that immediate action to reduce greenhouse gas emissions is 

necessary to mitigate the impacts of climate change.  Incremental actions 

addressing significant emissions sources can lessen harms associated with a 

changing climate and can reduce the risk that the climate system reaches 

certain “tipping points”—reflecting abrupt or irreversible changes in 

climatic conditions.  Meaningful actions in the United States can also help to 

encourage other countries to take similar action.  

6. I enjoy a number of outdoor activities, including hiking in the Laurel 

Highlands (a mountainous area east of my home), bicycling on the Rails to 



Trails network in Allegheny County, and swimming in an outdoor pool.  My 

son-in-law has experienced many respiratory difficulties living in this area 

throughout his life, as did my daughter while she lived here, and I am 

concerned about the potential adverse impacts on my own health from 

inhaling air pollution.  Because of these concerns, on days when the air 

quality in Allegheny County is poor I restrict my time outdoors, getting less 

outdoor exercise than I would prefer.

7. As a Township Commissioner and through the Local Government Academy, 

I have observed how changing climate conditions are imposing increased 

infrastructure and planning costs on local government. This is causing 

significant investment in storm water infrastructure to cope with the 

increasing frequency of major rain events.  Because of the presence of 

single-pipe storm and waste water systems in older communities, these 

major rain events are also increasing the volume of raw sewage entering our 

rivers.  These same rivers are the primary source of potable water supplies 

for the region.  While our region is tending to receive about the same amount 

of rain water as in past years, the difference is that heavy rains tend to run 

off quickly and are followed by longer periods of dry conditions than 

heretofore.  Locally sourced food supplies are affected. 



8. I am aware that greenhouse gases from aviation are the largest unregulated 

source of transportation emissions in the United States.  

9. I am also aware that the EPA has found that greenhouse gas emissions from 

aircraft cause or contribute to air pollution that may reasonably be 

anticipated to endanger public health and welfare and that EPA is now 

required, by statute, to issue standards that limit greenhouse gas emissions 

from aircraft.  

10.I am aware the EPA emissions standards for greenhouse gases have led to 

improvements in fuel efficiency in other transportation sectors. I expect that 

greenhouse gas standards for aircraft engines would also lead to improved 

fuel efficiency, reducing emissions of NOx and the formation of ozone.  

11.I am aware that the Biogenic CO2 Coalition has filed a challenge to EPA’s 

aviation endangerment finding, and that this Coalition has asked EPA to 

exclude biogenic CO2 emissions from its endangerment finding.  

12.I am concerned that if biogenic CO2 emissions are excluded from the 

aviation endangerment finding, the resulting emissions standards will be less 

effective at improving aircraft engine fuel efficiency and will not provide the 

same protections from both climate change harms and improvements in NOx 

and ozone-related air quality. I am concerned that, as a result, I would not 

enjoy the same air quality protections or reduction in climate risks. I am 



concerned about experiencing greater exposure to NOx and ozone and about 

increased costs to local governments with which I work.

I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct.

Executed in Pittsburgh, PA on November 11, 2016. 

Preston W.Shimer 



Exhibit E 
Declaration of Art Cooley 



IN THE UNITED STATES COURT OF APPEAL 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_______________________________________
        ) 
Biogenic CO2 Coalition     )
        ) 

Petitioner,      ) 
        ) 
v.        ) No. 16-1358 
        ) 
ENVIRONMENTAL PROTECTION    ) 
AGENCY,       ) 
        ) 

Respondent.      ) 
________________________________________ ) 

DECLARATION OF ARTHUR P. COOLEY 

I, Arthur P. Cooley, hereby declare as follows: 

 1.  I am a member of Environmental Defense Fund and have been a board 

member since I founded EDF along with several other scientists on Long Island, 

New York, in 1967.  I currently reside in La Jolla, California.  I have a graduate 

degree in biology from Cornell University, and I am a retired high school biology 

teacher.  I have served for 20 years as a Naturalist and Expedition Leader for 

Lindblad Expeditions, an organization that offers ecological expedition cruises. 

 2.  I am familiar with and concerned about emissions of greenhouse gases, 

which are causing climate change.  I am aware of the latest scientific evidence, 

which concludes that warming of the climate is unequivocal, that it is extremely 

likely that human influences have been the dominant cause of this warming since 



the mid-20th century; and that continued emissions of greenhouse gases will cause 

additional warming.    

3. I understand that climate change poses a significant threat to human health 

and the environment. I am aware of science suggesting that certain types of 

extreme weather events—including heat waves, heavy downpours, and, in some 

areas, floods and draughts—have become more frequent or more intense due to 

climate change.  Data also shows that warming is causing sea levels to rise; oceans 

to become more acidic; and snowpack to decline.

4. These changes threaten human health.  For example, among other things, 

climate change can contribute to deteriorating air quality by exacerbating ozone 

pollution and increasing the risk of wildfires.  And rising sea levels can threaten 

public safety through increased risk of coastal flooding and storm surge.

5.  California has experienced many of these impacts.  In particular, much of 

California is in the middle of a historic drought and within Southern California 

alone, studies project climate change will exacerbate diminishing water supplies, 

further stretching this already scarce resource.  Likewise, Southern California 

currently has some of the worst air quality in the nation.  Higher temperatures, due 

to climate change, will likely worsen these conditions in California.   California 

will likely also experience rising sea levels and increases in storm intensity and 

other extreme weather events.



6.  I understand that immediate action to reduce greenhouse gas emissions is 

necessary to mitigate the impacts of climate change.  Incremental actions 

addressing significant emissions sources can lessen harms associated with a 

changing climate and can reduce the risk that the climate system reaches certain 

“tipping points”—reflecting abrupt or irreversible changes in climatic conditions.

Meaningful actions in the United States can also help to encourage other countries 

to take similar action.  

7. I live in La Jolla, California, one block from the ocean and within the city 

of San Diego.  I am aware that San Diego County is currently an ozone 

nonattainment area, which is an area considered to have air quality worse than the 

National Ambient Air Quality Standards as defined in the Clean Air Act. I 

routinely visit the ocean were I walk along the beach.   I also visit, examine, and 

immensely enjoy the biology and ecology of the ocean shore.  My residence and its 

value to me, both economic and non-economic, depend upon the current sea level 

and are threatened by damage to it and surrounding properties due to rising in sea 

level.  As a biologist who studies nature, I must spend extensive time outside to 

carry out my work.  I also spend time outside because of my deep appreciation for 

and interest in nature.  I am very concerned about the adverse impact of global 

warming on the natural systems that I study and routinely visit.  I am also very 

concerned about the adverse impact of air pollution on my health and well-being.  



During high ozone days, I avoid strenuous exertion and significantly limit my time 

spent outside working and enjoying nature.  I must take similar measures to protect 

my health during unusually hot days or during high pollution episodes due to 

wildfires.  I am also quite concerned about the impact that I have on the 

environment.  I take actions, including through my consumer purchases and my 

daily habits, to mitigate my own effect on greenhouse gases and other air 

pollutants including the emissions associated with my driving.

8. I am aware that greenhouse gases from aviation are the largest 

unregulated source of transportation emissions in the United States.  

9. I am also aware that the EPA has found that greenhouse gas emissions 

from aircraft cause or contribute to air pollution that may reasonably be anticipated 

to endanger public health and welfare and that EPA is now required, by statute, to 

issue standards that limit greenhouse gas emissions from aircraft.  

10.  I am aware the EPA emissions standards for greenhouse gases have led 

to improvements in fuel efficiency in other transportation sectors. I expect that 

greenhouse gas standards for aircraft engines would also lead to improved fuel 

efficiency, reducing emissions of NOx and the formation of ozone.

11. I am aware that “biogenic CO2 emissions” refers to emissions of carbon 

dioxide from the production, harvest, digestion, fermentation, decomposition, 




