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INTRODUCTION 

Just this past April, U.S. EPA Administrator Gina McCarthy told an audience she could 

not "find one single bit of evidence that we have destroyed an industry or significantly impacted 

jobs other than in a positive way."' She did not say why. 

For over 35 years, the Clean Air Act has required EPA to conduct a continuing evaluation 

of its negative impact on jobs, including both job losses and shifts in employment. For the past 

seven years, EPA has manipulated its authority under the Clean Air Act and other environmental 

statutes to pressure utilities to retire coal-fired generating units or switch them to other fuels. 

This has put coal miners out of work and resulted in lost jobs in the utility sector and a host of 

other industries. Central Appalachia alone has seen a more than 70 percent reduction in coal 

production since 2007 levels, leading to a sharp drop in employment, particularly in counties 

depending on coal. Yet the Administrator is unaware of any significant negative impacts.' 

The reason the Administrator is unaware of the devastating impacts of EPA's war on coal 

is that, despite the Clean Air Act's statutory mandate to continuously evaluate these effects, EPA 

has bent over backwards to avoid creating "one single bit of evidence" that they have "destroyed 

an industry or significantly impacted jobs other than in a positive way." It asserts the question 

will be impossible to answer. Its witnesses claim it would be bad policy to answer it. Yet EPA 

had been answering this very question for years when § 321(a) was enacted. Experts have 

submitted reports showing it would be even easier today. And documents show that EPA 

contractors have provided similar information to the agency when requested, though EPA has not 

included this information in any of its published reports. 

This lawsuit was brought to require the Administrator to evaluate (not once but 

continuously) the significant negative impacts on jobs of EPA's actions. For two years now, EPA 

has done everything in its power to delay and entangle this straightforward lawsuit, filing 

1  Elizabeth Harball, McCarthy: Not 'One Single Bit of Evidence' Climate Rule Hurt Jobs, 
E&E ClimateWire (Apr. 14, 2016), http://www.eenews.net/stories/1060035572  (Ex.1). 
2 Expert Report of John Deskins, Ph.D at 2 (Ex.2) ("Deskins Report"). 
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seriatim motions to dismiss, repeated motions for reconsideration, and interfering with discovery 

to the point of requiring two separate motions to compel. EPA now moves for summary 

judgment combined with two additional motions for reconsideration. 

EPA's primary argument is that § 321(a) is purely discretionary. This has been addressed 

twice already and EPA offers nothing new at summary judgment. EPA next seeks to reargue 

Plaintiffs' standing. EPA again, however, offers no new arguments and almost no evidence at all. 

EPA simply seeks to reargue the issues this Court addressed already in its opinion finding three 

separate grounds for Plaintiffs' standing. EPA raises no legitimate dispute with the Court's 

reasoning, and subsequent discovery has only further established the Court's findings as correct. 

Finally, EPA claims it may already be complying with § 321(a). EPA, however, offers no 

cogent explanation on how it is complying. It simply cites to a handful of documents that 

mention employment in some form and asks this Court to find they "demonstrate" compliance. 

EPA does not explain how they documents could demonstrate compliance, however, let alone 

explain how they resolve all genuine issues of material fact as to whether EPA has complied. To 

the contrary, EPA's own 30(b)(6) witness recently confirmed that the primary documents cited 

by the agency "are not the same as an investigation of a specific change in employment in 

response to an actual or threatened plan closure that a facility owner is attributing to 

environmental requirements."' The current administration apparently disagrees with the policy 

behind § 321(a) and is not doing anything to comply, but this is precisely what EPA does not 

have a right to do. Because EPA has failed to provide any ground for summary judgment or for 

reconsideration of this Court's prior rulings, Plaintiffs respectfully request that EPA's new 

motion for summary judgment and motions for reconsideration be denied. 

STATEMENT OF THE CASE 

This case was filed over two years ago by twelve coal companies seeking to compel the 

Administrator to comply with her duty to conduct continuing evaluations of the "potential loss or 

3  Rule 30(b)(6) Dep. of the U.S. at 312:2-312:14, Aug. 10, 2016 ("U.S. Dep. ILA") (Ex.3 
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shifts of employment which may result from the administration or enforcement of the [Clean Air 

Act] and applicable implementation plans, including where appropriate, investigating threatened 

plant closures or reductions in employment allegedly resulting from such administration or 

enforcement." 42 U.S.C. § 7621(a) ("§ 321(a)"). 

Consistent with the requirements of the Clean Air Act's citizen suit provision (42 U.S.C. 

§ 7604), Plaintiffs notified Defendant of their intent to file suit, advising the Administrator of her 

nondiscretionary duty to comply with § 321(a). 60-Day Notice of Intent (Jan. 21, 2014) (Ex.4). 

Plaintiffs explained why they believed that the Administrator was in violation and provided 

evidence in support. Id. EPA did not respond. Once 60 days had passed, Plaintiffs filed this suit 

again highlighting EPA's failure to comply and citing several statements from the Administrator 

and others showing the Agency to be in violation of its nondiscretionary duty. See Doc. 1. 

Shortly after Plaintiffs filed an amended complaint (Doc. 31), EPA moved to dismiss 

asserting that § 321(a) merely authorized it to evaluate specific loss and shifts in employment 

when requested to do so and moving to strike Plaintiffs' claim for relief Docs. 34 & 35. After 

full briefing, this Court denied both motions. (Doc. 40), EPA promptly moved to "clarify" the 

Court's order, essentially rearguing EPA's theory that § 321(a) was discretionary (Doc. 50) 

which, after full briefing, the Court denied as well. Doc. 53. Two months later, EPA returned 

with a second motion to dismiss, this time on standing. Doc. 59. After full briefing again, the 

Court denied EPA's motion, along with a separately-briefed motion filed by EPA to stay 

discovery. Doc. 71. 

While discovery was ongoing, EPA moved yet again, this time for summary judgment, 

claiming—contrary to its own consistent interpretation of the statute for forty years outside of 

litigation—that it was in fact complying with § 321(a). Doc. 75. After full briefing, this Court 

denied EPA's motion for summary judgment, but this time not on the merits and without 

prejudice to refiling after the close of discovery. Doc. 178. EPA now moves for summary 

judgment and for reconsideration of the Court's denial of its prior motions to dismiss. Docs. 204 

& 205. 
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STATEMENT OF FACTS 

I. 	Congress requires EPA to conduct continuing evaluations of losses and shifts in 
employment resulting from its regulatory and enforcement actions. 

In the summer of 1971, Congress held hearings to determine how to address the problem 

of "economic dislocation, plant shutdowns, and worker layoffs resulting from environmental 

control orders." Economic Dislocation Resulting from Environmental Controls: Hearings Before 

the Subcomm. on Air & Water Pollution of the S. Comm. on Public Works, 92d Cong. 1 (1971) 

("Economic Dislocation Hearings") (Ex.5). Senator Muskie, Chairman of the subcommittee, 

noted at the outset of these hearings that one "very broad aspect" of the "national policy" on the 

environment is: "If people, workers, communities, [and] industrial plants are to be affected 

because we have resolved to protect the environment, how and by what means shall their 

interest, their personal health and welfare, also be protected?" Id. at 1. He observed that this 

"very broad question leads to an entire series of smaller ones," including in particular: "How do 

we determine . . . that a worker layoff or plant shutdown does, indeed, result from an 

environmental control order?" Id. 

In an effort to answer these questions, the subcommittee began by turning to prominent 

advocate Ralph Nader, who testified that to ignore the "problem of environmental layoffs or 

closedowns" and "simply enforce the pollution laws" "would be too narrow a policy and a cruel 

one at that for workers" and that ignoring the problem could lead to "[a] regime of fear and 

economic insecurity . . . spread[ing] through the blue-collar labor force .. . that w[ould] reflect 

itself in alienation from or antagonism to the cause of a delethalized environment." Id. at 6. He 

testified that it would not be enough to approach the issue using "macro-economic studies" 

because they "do not answer the question which a worker has about his or her family's macro-

economy." Id. at 7. Nader explained that "[t]he first step toward an intelligent policy toward the 

ecology layoff or closedown posture by companies is to require a full and candid disclosure of 

relevant data." Id. at 7. 

Accordingly, Nader proposed that Congress should "consider legislation requiring the 

Administrator of the Environmental Protection Agency to investigate every plant closing or 
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threat of plant closing involving 25 or more workers, which he has reason to believe results from 

an order or standard for the protection of environmental quality." Id. at 7-8. He proposed that 

"[t]his would apply to actual or proposed orders issued by his agency, other Federal agencies, or 

State and municipal agencies pursuant to approved implementation plans." Id. at 8. Nader also 

urged that, "[t]o the extent possible, the Administrator should try to anticipate problems and 

investigate them before anyone is actually laid off." Id. 

On the third day of the hearings, Chairman Muskie summarized the subcommittee's 

findings "that all of us need more information on why plants are shut down" and "the public 

needs better access to this information." Id. at 281. Over time, Congress amended each of the 

five major federal environmental statutes to include a provision requiring the Administrator to 

generate this information. See Section 507(e) of the Clean Water Act (33 U.S.C. § 1367(e)); 

Section 24 of the Toxic Substances Control Act (15 U.S.C. § 2623); Section 7001(e) of the Solid 

Waste Disposal Act (42 U.S.C. § 6971(e)); Section 321 of the Clean Air Act (42 U.S.C. § 7621); 

and Section 110(e) of the Comprehensive Environmental Response, Compensation, and Liability 

Act (42 U.S.C. § 9610(e)). 

The provision first appeared in a House floor amendment to the Clean Water Act 

amendments of 1972 on March 29, 1972. The floor amendment provided: "The Administrator 

shall conduct continuing evaluations of potential loss or shifts of employment which may result 

from the issuance of any effluent limitation or order under this Act, including, where appropriate, 

investigating threatened plant closures or reductions in employment allegedly resulting from 

such limitation or order." 118 CONG. REC. 10,766 (1972) (Ex.6). In support of the floor 

amendment, Representative Dulski explained: "What we are proposing in simplest terms is that 

the Environmental Protection Agency constantly monitor the economic effect on industry of 

pollution control rules." Id. at 10,767 (emphasis added). Representative Abzug summarized the 

provision as one that "would require the Environmental Protection Administration to study and 

evaluate, on a continuing basis, the effects of effluent limitations on employment," which would 

"allow the Congress to get a close look at the effects on employment of legislation such as this, 
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and will thus place us in a position to consider such remedial legislation as may be necessary to 

ameliorate those effects." Id. (emphasis added). Representative Meeds observed in support of the 

amendment that when plant shutdowns are attributed to environmental requirements, "workers 

and other people of the community have the right to know the truth," noting that "[i]f indeed the 

closure is caused by pollution controls, there should be no difficulty in establishing that fact." Id. 

The House adopted the floor amendment, and the Senate acceded to the "addition of a new 

subsection . . . which requires the Administrator to investigate threatened plant closures or 

reductions in employment allegedly resulting from any effluent limitation or order under the 

Act." S. REP. No. 92-1465, at 146 (1972) (Conf. Rep.) (Ex.7) (emphasis added). 

The following year, Congress added the provision to the Clean Air Act in Section 321. 

Pub. L. No. 95-95, § 311, 91 Stat. 685, 782 (1977). The House committee report summarized 

that, "[u]nder this provision, the Administrator is mandated to undertake an ongoing evaluation 

of job losses and employment shifts due to requirements of the Act." H.R. REP. No. 95-294, at 

317 (1977) (Ex.8). This evaluation was "to include investigations of threatened plant closures or 

reductions in employment allegedly due to requirements of the Act or any actual closures or 

reductions which are alleged to have occurred because of such requirements." /d.4  The 

committee report also specifically references the 1971 Economic Dislocation Hearing as 

providing "a comprehensive review" of the issue addressed by this provision. Id. at 317 n.4. The 

final conference report further describes § 321(a) as "related to the Administrator's evaluations 

and investigations of loss of employment and plant closure." H.R. REP. No. 95-564, at 181 

(1977) (Conf. Rep.) (Ex.10). 

H. 	In the 1970s and early 1980s, EPA conducts continuing evaluations of losses and 
shifts in employment resulting from its regulatory and enforcement actions. 

While Congress took several years to enact employment effects provisions in each of the 

major environmental statutes, EPA did not wait to begin continuing evaluations of losses and 

4  An earlier conference report similarly summarized § 321(a) as providing that "[t]he 
Administrator shall . . . conduct an ongoing evaluation of the effect of this Act's 
requirements on employment." H.R. REP. No. 94-1742, at 116 (1976) (Conf. Rep.) (Ex.9). 
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shifts in employment caused by the agency's regulatory and enforcement actions. By the time 

Congress enacted § 321(a), EPA had in place already "in a single Agency division, a practicable 

system for tracking actual employment losses and for performing economic impact analyses that 

could identify risks of additional employment losses from future regulations." Expert Report of 

Anne E. Smith, Ph.D. at 5 (Ex.11) ("Smith Report"). Beginning in 1972, this Economic 

Dislocation Early Warning System ("EDEWS") "attempted to identify potential or actual 

industrial plant closings or curtailments and employment dislocations resulting from Federal, 

State, or local pollution control regulations" U.S. Resp. to Pls.' Second Set of Disc. Reqs. at 21, 

Oct. 19, 2015 (Ex.34) ("U.S. Resp."). 

At the time, EPA publicly expressed "concern[] about the impact of its actions on jobs," 

EDEWS Union Prepaid Mailer, Form GPO-822-828 (Ex.12), and declared this process "essential 

in evaluating the effects of pollution control regulations on specific industries." Plant Closings 

Attributable to Envtl. Regulations: Req. for Info., 41 Fed. Reg. 54,214 (Dec. 13, 1976) (Ex.14); 

see also Supplemental Appropriations for Fiscal Year 1978: Hearings Before Subcomms. of the 

S. Comm. on Appropriations, 95th Cong. 501 (1977) (Ex.17) ("The information provided by the 

EDEWS is . . . extremely useful to the EPA in determining the overall impact of its regulations 

on firms and industries."). 

The EDEWS process was designed "to identify at the earliest possible time plants which 

may be forced to close due to environmental regulations." H.R. 7739 and H.R. 10632, Small 

Business Impact Bill (Part 2): Hearings Before the Subcomm. on Special. Small Bus. Problems 

of the H. Comm. on Small Bus., 95th Cong. 254 (1979) (Ex.18) (statement of Roy N. Gamse, 

Deputy Assistant Adm'r for Planning and Evaluation, U.S. EPA). The EDEWS process 

constantly monitored worker dislocations resulting from federal, state, and local enforcement 

actions, private civil actions, state implementation plans, and regulatory deadlines.' EPA would 

5 EDEWS Rep. 1982 Q4 (Ex.28) ("State enforcement action was responsible for 55 percent 
of the total actual closings, federal enforcement for 20 percent, combined state and federal 
enforcement for 14 percent, and local enforcement for 7 percent. The remaining 4 percent of 
the closings occurred in advance of enforcement deadlines or as a result of civil actions."). 
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then notify relevant government agencies of threatened or actual plant closings and production 

curtailments that would result in job losses and shifts "so that their assistance programs and 

expertise c[ould] be used to aid the firms, workers, and communities which may be affected." Id. 

This was specifically "intended to bring into play any government programs available to provide 

financial assistance which would prevent plant closings or production curtailments or to assist 

workers and communities impacted by closings and curtailments." SBA Assistance for Agric. 

Concerns & to Meet Pollution Standards: Hearings Before the Subcomm. on SBA & SBIC 

Legislation of the H. Comm. on Small Bus., 94th Cong. 163 (1975) (Ex.19). 

EPA obtained information about threatened plant closings and production curtailments 

that would result in job losses and shifts from several sources. One source was any information 

and claims that regional office staff received from particular entities that they were going to 

close or had actually closed because of environmental requirements. In addition, EPA maintained 

"a system of contacts with Federal, State, and local enforcement offices," EDEWS Union 

Prepaid Mailer, Form GPO-822-828 (Ex.12), and EPA routinely published notices in the Federal 

Register asking that "any firm which has closed or plans to close a facility where inability to 

meet pollution control regulations is a substantial factors," and those "other than the films 

themselves" that had "any information regarding such situations," to "mail or phone the film's 

name and address" to EPA regional representatives. 41 Fed. Reg. at 54,214 (Ex.13); Plant 

Closings Attributable to Envtl. Regulations: Req. for Info., 42 Fed. Reg. 45,945 (Sept. 13, 1977) 

(Ex.14); Plant Closings Attributable to Envtl. Regulations: Req. for Info., 43 Fed. Reg. 50,244 

(Oct. 27, 1978) (Ex.15); Plant Closings Attributable to Envtl. Regulations: Req. for Info., 44 Fed. 

Reg. 45,751 (Aug. 3, 1979) (Ex.16). EPA even provided labor unions prepaid mailers asking 

workers and labor representatives to contact EPA and States whenever they "hear of a plant that 

is likely to close or curtail operations where pollution control requirements are a factor," and 

offering "reporting Ruins and additional information" about the program to local unions that 

submitted the requests using the prepaid mailers. EDEWS Union Prepaid Mailer, Form GPO-

822-828 (Ex.12). EPA also "gathered evidence about costs of achieving . . . standards" during its 
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early rulemakings to inform Congress and the executive branch of the potential for plant closures 

and job losses resulting from its rules before they went into effect. See Hercules, Inc. v. EPA, 

598 F.2d 91, 113 n.42 (D.C. Cir. 1978). 

In 1983, EPA sought and obtained OMB approval under the Paperwork Reduction Act of 

the forms EPA used to "collect information . . . on actual/threatened plant closings and 

production curtailments" to "evaluate the effects of these requirements on potential loss/shifts of 

employment." Agency Forms Under OMB Review, 48 Fed. Reg. 20,796 (May 9, 1983) (Ex.29); 

Agency Information Collection Activities Under OMB Review: Agency PRA Clearance 

Requests Completed by OMB, 48 Fed. Reg. 47,059 (Oct. 17, 1983) (Ex.30). The official record 

for this form at OMB states that the information EPA obtained using this form is "required by 

the Clean Air Act to conduct continuing evaluations of the effects of environmental requirements 

on employment." Official Record of EPA EDEWS Form, Office of Mgmt. & Budget, 

www.reginfo.gov/public/do/PRAViewICR?ref  nbr=198305-2010-002 (click display all info.) 

(last accessed Aug. 16, 2016) (Ex.31). 

If there was any doubt as to whether a specific closing or curtailment was actually 

threatened, EPA conducted "an underlying analysis" of "financial information from the firms 

that claimed threatened plant closures or job loss." Ferris Dep. at 270:14-18 (Ex.32). "In many 

cases," EPA "also investigate[d] whether measures c[ould] be taken to allow plants to stay 

open." Sci. Advisory Bd., U.S. EPA, Economics in EPA, at 8 (1980) (Ex.33) ("SAB Report"). 

After threatened plant closings and production curtailments were initially identified, EPA 

"regional office contacts tracked the progress of the threatened closures" and curtailments "either 

until the threat was eliminated or the plant actually closed" or production was actually curtailed. 

Smith Report at 3 (Ex.11). EPA further determined total plant employment, the number of 

threatened and actual job losses, and assessed the workers and their local communities to 

determine the threatened and actual impacts of layoffs.' 

6  EDEWS Rep. 1975 Q3 (Ex.20) (950 workers at Rockwell International Corp. in Newton 
Falls, Ohio: "The impact of closure on the community could be severe."); EDEWS Rep. 1980 
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EPA compiled the results of these efforts in quarterly reports and made them available to 

the public at EPA's regional libraries.' These reports identified threatened, actual, and avoided 

worker dislocations. For threatened worker dislocations, the reports gave assessments of how 

likely they were to occur. For avoided worker dislocations, the reports explained either how the 

closure or curtailment was avoided' or why environmental requirements were not responsible.' 

Q2 (Ex.21) (140 workers at Falcon Coal Co. in Jackson, Kentucky: "[T]he local economy 
cannot easily absorb the layoffs because (1) Falcon is the largest employer in the area and 
(2) other mines are experiencing similar difficulties."); id. (4,400 workers at U. S. Steel in 
Youngstown, Ohio: "Displaced workers will experience difficulty in finding new jobs in the 
area.); id. (59 workers at West Dudley Mill in West Dudley, Massachusetts: "Laid-off 
workers are experiencing difficulty in finding new jobs in this rurual area that suffers from 
high unemployment rates."); EDEWS Rep. 1980 Q3 (Ex.22) (300 workers at Ethyl 
Corporation in Pasadena, Texas: "Some of the 300 workers have chosen to retire early and 
the local economy should be able to absorb the others."); EDEWS Rep. 1981 Q2 (Ex.24) (35 
workers at Maine Metal Finishing, Inc. in Gorham, Maine: "The unskilled workers might 
have difficulty finding work in this area."); EDEWS Rep. 1981 Q3 (Ex.25) (280 workers at 
Zapata Haynie Corp. in Readyville, Virginia: "Since this plant is the primary employer in a 
community already suffering from high unemployment, its closure would have a significant 
impact on the community."); EDEWS Rep. 1982 Q3 (Ex.27) (185 workers at U. S. Steel in 
Fairless Hills, Pennsylvania: "As U. S. Steel is the primary employer in the community, this 
curtailment will exacerbate an already serious problem."). 

7  See EDEWS Rep. 1982 Q3 (Ex.27) (bearing an EPA Region 9 Library stamp dated six 
weeks after the date of the quarterly report). 

8  EDEWS Rep. 1975 Q3 (Ex.20) (GAF Corporation in Lowell, Vermont: "Employees bought 
the company, changed the name to Vermont Asbestos Group, and have resolved the 
compliance problems."); EDEWS Rep. 1981 Q1 (Ex.23) (Automotive Battery Products in 
Los Angeles, California: "Because the South Coast Air District granted the firm an 
exemption from local emissions limitations for particulates, the firm is no longer threatening 
to close."); EDEWS Rep. 1981 Q2 (Ex.24) (Velvet Textille in Blackston, Virginia: "Because 
a military base has agreed to accept this plant's waste discharge, EPA has removed Velvet 
Textile form the list of plants that are threatening to close."). 

9  EDEWS Rep. 1980 Q2 (Ex.21) (Virginia Oak Tannery in Luray, Virginia: "Although the 
firm had suffered from water pollution control problems with respect to chlorine, chromium, 
BOD, and suspended solids, the closure of most of the tannery seemed to result mostly from 
the death of the owner and the subsequent sale of the business."); EDEWS Rep. 1981 Q3 
(Ex.25) (N.J. Zinc in Austinville, Virginia: "N.J. Zinc is closing this mine because its supply 
of zinc ore has been depleted, not because of pollution control regulations"); EDEWS Rep. 
1982 Q2 (Ex.26) ("National Steel closed down its 28-year-old mainland coke battery at 
Weirton for economic, rather than environmental, reasons.")  
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In the first ten years, EPA identified actual closures and curtailments of 155 plants and  

the dislocation of 32,899 workers resulting from environmental requirements. EDEWS Rep. 

1982 Q4, at 2 (Ex.28). Roughly half of the threatened dislocations actually occurred. Id. 

Notably, the select few reports that EPA provided in discovery' include two instances of 
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memorandum issued to all EPA employees that EPA would adopt a "comprehensive strategy for 

a cleaner and more efficient power sector." Memorandum from Lisa P. Jackson, Adm'r, U.S. 

EPA, to All EPA Employees (Jan. 12, 2010) (Ex.36). 

EPA laid out the details of a comprehensive strategy that threatened significant changes 

to the coal-fired power sector in the Federal Register on August 2, 2010, in a preamble for one of 

the core rulemakings in the agency's strategy. Federal Implementation Plans to Reduce Interstate 

Transport of Fine Particulate Matter and Ozone: Proposed Rule, 75 Fed. Reg. 45,210, 45,227-29 

(Aug. 2, 2010) (Ex.37). EPA announced "[i]n furtherance" of the Administrator's "priority goal" 

of adopting a comprehensive strategy for the power sector that the agency would conduct a 

"series of regulatory actions" that "affect the power sector in particular." Id. EPA stated it would 

provide "the power industry with a much clearer picture of what EPA will require of it in the 

next decade" and announced a plan for extensive outreach to address the "expenditure of 

investor, shareholder, and public funds" in the power sector. Id. at 45,227. 

First, EPA stated that it would finalize major rulemakings under the Clean Air Act, each 

of which would significantly impact the utility sector, between spring 2011 and 2012. Id. at 

45,228-29. In reference to these rules, EPA stated that it would "endeavor to proceed in a way 

that provides all stakeholders and other Federal, State, and local decision-makers with ongoing, 

up-to-date information about the full suite of environmental responsibilities that the power sector 

must undertake." Id. at 45,229. "This, in turn," EPA claimed, would "enable power companies 

and others whose policies and decisions affect their investment choice to adopt compliance 

strategies that take full advantage of co-control opportunities and efficiencies and other 

approaches to maximizing the cost-effectiveness and leveraging benefits of their investments." 

Id. at 45,229. 

EPA went on to note that it was considering whether to impose new source standards for 

greenhouse gas emissions from power plants. EPA explained that it was "considering the 

timetable for these actions and decisions in light of legal obligations and policy considerations, 

including the desirability of the industry knowing its regulatory obligations to inform investment 
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decisions." Id. And EPA also referenced its obligation to require retrofits as necessary to address 

regional haze in scenic areas. Id. 

Finally, EPA announced it was "working on three additional rules that will have potential 

impacts on the power sector": revised regulations for coal combustion residues, a regulation of 

cooling water intake structures, and a revised effluent guideline for wastewater discharges from 

power plants, each of which "has cost implications to the power sector, and the Agency intends 

to coordinate these regulations with the upcoming air regulations" and that EPA intended "to 

maximize reductions in pollution while maintaining cost-effective solutions." Id. 

As a "first step to carrying out its commitment to promote and facilitate the most cost-

effective and forward-looking compliance investments and strategies on the part of the power 

sector," the agency would "conduct extensive outreach concerning the full range of the 

upcoming environmental responsibilities of the sector" as it proposed the first rule on its list, 

with the intent to "inform all stakeholders of the industry's obligations and opportunities" and 

"for the industry to use investments in SO2 and NOx reductions to help smooth transition to 

compliance" with upcoming standards applicable to utility units." Id. 

EPA's strategy to transform the power sector was nothing short of an all-out war on coal. 

It was launched in a critical period for existing coal-fired power plants that were largely paid 

off.' Utilities planned to operate these coal-fired power plants for more than a decade using low-

cost life extensions even in the face of historically low natural gas prices," but a wave of 

regulatory costs imposed by EPA would switch the economics dramatically." Forced to choose 

whether to make large capital investments, in many instances utilities would instead retire or 

12 See Bates: EPAII12114593 (Ex.38) (EPA staffers noting coming years would "be critical 
for existing power plants"). 
13 See id. (EPA staffers noting "older utility plants [were] paid off," their "marginal cost to 
generate power [was] low," and utilities planned to operate these coal plants "for the next 15 
years through low cost life extensions"). 
14 See id. (EPA staffers surmising that "the economics" would "switch dramatically" if EPA 
imposed new regulations that forced utilities to decide whether "to make large capital 
investments at existing coal sites" in order to continue operating coal power plants). 
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Bates: EPA7450179 (Ex.39); 
Rule 30(b)(6) De.. of the U.S. at 149:3-43, Apr. 5, 2016 ("U.S. De I") (Ex.40). These EPA 
personne 

switch fuels.' Indeed, the intent of EPA's announcement of the onslaught of impending 

regulations and its extensive outreach was to encourage retirement and repowering over 

retrofitting coal plants.' The agency was particularly interested in reductions in greenhouse gas 

emissions that could be achieved as a result of utilities deciding to retire and repower units rather 

than retrofit in response to EPA's regulations for both traditional pollutants and greenhouse 

gases." The key to achieving these greater reductions would be to propose additional regulations 

during the "the planning and investment horizon for compliance with [earlier] rules" affecting 

the same coal power plants. 75 Fed. Reg. at 45,228 (Ex.37). In essence, EPA timed the rules 

affecting coal power plants so that they were more likely to be retired or repowered rather than 

15  See id. (EPA staffers observing that "the way [they] structure[d]" the regulations for 
traditional pollutants and carbon dioxide would "drive [utilities] to either just add a scrubber 
and baghouse to the relatively inefficient plants, to replace them with new supercritical 
boilers, or to switch to other generation technologies"). 

6 As EPA assembled its comprehensive strategy for the utility sector that would determine 
the fate of the nation's existing coal power plant fleet and the future of miners and 
communities across the country, key EPA staffer 

17  See Bates: EPAII08509696 (Ex.41) (key EPA policy official recounting that by late 2009 
Assistant Administrator Gina McCarthy had expressed her specific "interest in seeing what 
emission reductions would result from power generators deciding to retire units rather than 
retrofit them to meet CARE, MACT and looming GHG requirements" and encouraging her 
to reiterate her interest to EPA staffers). 
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retrofitted with controls. With this in mind, the public announcement of the strategy, the 

relative timing of the individual rules, and the "extensive outreach" efforts were all aimed at 

encouraging retirement and repowering over retrofitting coal power plants in order to achieve 

greater reductions in emissions than could be achieved by retrofits alone. And since EPA has 

effectively banned new coal-fired power plants since 2012, every retirement and fuel switch 

resulting from EPA's power sector strategy would necessarily reduce the market for coal without 

any prospect of replacement. 

Astonishingly, despite having intentionally adopted a comprehensive strategy with full 

knowledge that it would lead to significant waves of coal power plants retiring or switching to 

natural gas, EPA officials have claimed before Congress that they had no responsibility for the 

sweeping changes in the power sector, claiming that "the shuttering of those plants were a 

market decision that the market made." FY 2016 EPA Budget: Hearing Before Subcomms. of the 

H. Comm. on Energy and Commerce, 114th Cong. 157-64 (2015) (Ex.46). 

As a core complement to the agency's comprehensive power sector strategy, EPA also 

engaged in an extensive enforcement initiative directly targeting coal power plants, seeking to 

impose massive penalties and require costly pollution control upgrades based on work alleged to 

have been completed years and in some cases decades ago. Expert Report of Jeffrey R. 

Holmstead at 9 (Ex.47) ("Holmstead Report"). As part of this initiative, EPA obtained at least 16 

consent decrees covering 54 power plants and 142 generating units, and the majority of these 

Bates: EPAI101815902 (Ex.45); 
Bates: EPA I018 6433 (Ex.44). For these staffers, timing the rules to augment coal power 
plant retirements would right the perceived wrongs of the prior Administration. 
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required coal power plants to "retire, repower, or retrofit." U.S. Resp., at 24-32 (Ex.34). 

And adding to these efforts, Sierra Club and other well-funded and organized 

environmental groups filed numerous citizen suits under the Clean Air Act against coal power 

plants to force additional retirements.' EPA and environmental groups' use of the Clean Air Act 

to wage war on coal since 2009 has unquestionably had a devastating effect on the coal industry, 

causing mines to close before they have been depleted, coal companies to go bankrupt, and 

miners to lose high paying jobs. Id. 

IV. 	EPA repeatedly refuses to conduct continuing evaluations of losses and shifts in 
employment resulting from the war on coal. 

As EPA prepared to wage its war on coal, the agency anticipated early on that concerns 

over the loss of many jobs could impede its regulatory efforts because plant closings and layoffs 

have long s e[d] as a politically relevant indicator of the economic impact of Agency 

programs." SAB Report at 4 (Ex.33). Rather than taking responsibility for these consequences, 

EPA launched a counter public relations offensive focusing on the purported "green jobs" that 

the power sector strategy would create and denying that its actions would result in extensive 

layoffs in the coal industry. Simply put, the agency did everything it could to push a "green jobs" 

narrative and bury the destruction of the coal industry behind a wave of obfuscation and 

misdirection. EPA knew that conducting continuing evaluations of the losses and shifts in 

employment would reveal the truth that EPA vigorously sought to hide: the war on coal is 

putting miners out of work. 

When six Senators requested the results of EPA's continuing evaluations of the potential 

loss or shifts in employment resulting from four greenhouse gas rulemakings, McCarthy 

responded on October 26, 2009, that the agency "has not interpreted CAA section 321 to require 

EPA to conduct employment investigations in taking regulatory actions" and that "[c]onducting 

19  See Coal Plant Tracker, The Sierra Club, http://content.sierraclub.org/coal/  (describing 
Sierra Club's "Beyond Coal" campaign; see also Michael Grunwald, Inside the War on Coal, 
Politico (May 26, 2015, 11:45 PM), http://www.politico.com/agenda/sto /2015/05/inside-
war-on-coal-000002#ixzz4HVa5yRJo  (providing a further summary). 
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such investigations as part of rulemakings would have limited utility." Letter from Gina 

McCarthy, Ass. Adm'r, U.S. EPA, to Sen. James M. Inhofe, U.S. Senate (Oct. 26, 2009) (Ex.48) 

("Letter to Sen. Inhofe"). McCarthy candidly admitted EPA "has not conducted a section 321 

investigation of its greenhouse gas actions" and informed the Senators that EPA would "not 

undertak[e] a section 321 analysis" for a planned future greenhouse action. Id. 

A few months later, responding to a letter from two members of Congress asking if EPA 

complies with § 321(a) of the Clean Air Act, McCarthy broadly repudiated any obligation "to 

conduct employment investigations in taking regulatory actions" and reiterated her position that 

such investigations have only "limited utility." Letter from Gina McCarthy, Ass. Adm'r, U.S. 

EPA, to Rep. Greg Walden, H. Comm. on Energy & Commerce (Jan. 12, 2010) (Ex.49) ("Letter 

to Rep. Walden"). In response to a follow-up question asking about potential employment 

impacts, without referencing § 321(a) McCarthy admitted "EPA did not analyze the potential 

employment impacts of the proposed standards." Letter from Gina McCarthy, Ass. Adm'r, U.S. 

EPA, to Rep. Joe Barton, Ranking Member, H. Comm. on Energy & Commerce (Aug. 3, 2010) 

(Ex. 50) ("Letter to Rep. Barton"). 

Then, on May 2, 2011, the Chairman of the House Oversight Committee wrote McCarthy 

directly and raised his concern that "it ha[d] come to [his] attention that the EPA has failed to 

perform the statutorily required job impacts analyses of GHG regulations under section 321(a)." 

Letter from Rep. Darrell E. Issa, Chairman, H. Comm. on Oversight & Gov't Reform, to Gina 

McCarthy, Ass. Adm'r, U.S. EPA (May 2, 2011) (Ex.51). He informed her that "[e]mployers 

have expressed deep concerns that the requirements of the CAA, as implemented through GHG 

regulations, will adversely impact employment" and requested that she promptly provide the 

House Oversight Committee "[a] section 321(a) analysis on the individual and cumulative 

impact of GHG regulations on potential job losses." Id. Instead of honoring this request from the 

Chairman, McCarthy claimed that "EPA has not received any request under section 321" "to 

investigate specific allegations." She reiterated that "EPA has not interpreted section 321 to 

require the agency to conduct employment investigations in taking regulatory actions," and 
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related her judgment that investigating job losses "would have limited utility." Letter from Gina 

McCarthy, Ass. Adm'r, U.S. EPA, to Rep. Darrell E. Issa, Chairman, H. Comm. on Oversight & 

Gov't Reform 2, 5 (June 22, 2011) (Ex.52) ("Letter to Chairman Issa"). 

Senator Vitter fared no better than Chairman Issa in late 2011 when he wrote former EPA 

Administrator Lisa Jackson requesting that she "[p]lease provide the results of your continuing 

Section 321(a) evaluations of potential loss or shifts of employment which may result from the 

suite of regulations EPA has proposed or finalized that address CSAPR and Utility 

MACT . . . including threatened plant closures or reductions in employment." See Letter from 

Gina McCarthy, Ass. Adm'r, U.S. EPA, to Sen. David Vitter, U.S. Senate 2, 7 (Mar. 06, 2012) 

(Ex.53) ("Letter to Sen. Vitter"). McCarthy personally "respond[ed] on the Administrator's 

behalf' and merely informed him that EPA did not believe it was required to conduct the job loss 

evaluations at all and that she believed that they "would have limited utility." Id. 

When McCarthy was nominated to be EPA Administrator, Senator Inhofe asked her 

directly on the record during her confirmation hearing whether she "believe[d] the Agency has 

an obligation to conduct continuing evaluations of the impact its regulations could have on jobs." 

Hearing on the Nomination of Gina McCarthy to be Adm'r of the EPA: Hearing Before the S. 

Comm. on Env't & Pub. Works, 113th Cong. 200 (2013) (Ex.54) ("Nomination Hearing"). 

McCarthy answered that "EPA has not interpreted this provision to require EPA to conduct 

employment investigations in taking regulatory actions," justifying her position with the claim 

that "EPA has found no records indicating that any Administration since 1977 has interpreted 

section 321 to require job impacts analysis for rulemaking actions." Id. at 88. Furthermore, 

Senator Vitter directly asked whether "EPA has ever investigated a plant closure or reduction in 

employment to see what role, if any, the administration or enforcement of the Clean Air Act 

played?" Id. Rather than give a yes or no answer to this simple question, McCarthy responded 

with a cobbled together mishmash of answers she had given to other questions about Section 

321(a) and avoided answering the actual question he asked her entirely. Id. 

In a question for the record for a November 2013 House Science Committee hearing, 
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Chairman Smith observed that EPA's regulatory impact analyses did not constitute compliance 

with Section 321(a) of the Clean Air Act, and then asked "[w]hy has EPA not conducted a study 

to consider the impacts of CAA programs on job shifts and in employment" and would EPA 

"commit to conducting such studies in the future." Strengthening Transparency and 

Accountability Within the EPA: Hearing Before the H. Comm. on Sci., Space & Tech., 113th 

Cong. 82-83 (2013) (Ex.55). Administrator McCarthy again justified EPA's actions by stating 

that "EPA has found no records to indicate that CAA section 321, since its inclusion in the 1977 

amendments, has been interpreted by any Administration to require job impacts analysis of 

rulemakings or job impacts analysis of existing CAA requirements as a whole." After claiming 

that EPA's regulatory impact analyses "have generally found that environmental regulations may 

have both positive and negative effects on jobs but that these effects tend to be relatively small 

and difficult to quantify with any precision," she committed only that EPA "will continue to 

comply with statutory and administrative requirements for analysis of our programs in a manner 

consistent with principles of sound science and economics." Id. at 83. 

Through it all, McCarthy consistently articulated the agency's statutory interpretation that 

the precise question addressed by Section 321(a) is whether specific lay-offs result from EPA's 

actions," but she just as consistently admitted explicitly and implicitly that her agency is not 

20  Letter to Sen. Inhofe (Ex.48) (recognizing "section 321 was ... intended" to address the 
question of whether "specific requirements, including enforcement actions, as applied 
to . . . individual companies, would result in lay-offs" and distinguishing "employment 
investigations" from the "detailed regulatory impact analyses [EPA] issues"); Letter to Rep. 
Walden (Ex.49) (recognizing § 321(a) addresses whether "specific requirements, including 
enforcement actions, as applied to . . . individual companies, would result in lay-offs"); Letter to 
Chairman Issa (Ex.52) (same, also adding that § 321(a) provides for "EPA to investigate specific 
allegations that actions under the Act have resulted or will result in job losses"); Letter to Sen. 
Vitter, at 2, 7 (Ex.53) (same); Nomination Hearing, at 88, 200 (Ex.54) (same); Fiscal Year 2014 
EPA Budget: Hearing Before Subcomms. of the H. Comm. on Energy and Commerce, 113th 
Cong. 69 (2013) (Ex.56) ("FY2014 Hearing") (recognizing § 321(a) calls for "investigations of 
job losses alleged to be related to regulation-induced plant closure" and "investigation of 
particular claims of job loss related to plant closure or layoffs in response to environmental 
regulation" and distinguishing such "studies or evaluations," of which "EPA has not conducted 
any" from the "analysis of potential employment effects as part of the routine regulatory impact 
analyses . . . conducted for each major rule" that EPA was conducting "since 2009"). 
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conducting any efforts to answer it and claimed answering the question has "limited utility."2' 

Consistent with the agency's admissions to Congress, EPA responded to a Freedom of 

Information Act request asking for records pertaining to 141 draft, interim final and final 

reports and/or evaluations prepared by EPA or its contractor(s) pursuant to section 321 of the 

Clean Air Act"22  by stating that "neither the Office of Air and Radiation nor the Office of Policy 

were able to find any documents pertaining to [the] request.' This response was based on the 

agency's prevailing interpretation of what EPA's obligations were under § 321(a), which 

McCarthy repeatedly explained to Congress involved the investigation of specific lay-offs, as 

distinguished from the generalized discussions of employment effects routinely included in the 

rulemaking process. 

V. 	Plaintiffs file suit to force EPA to conduct continuing evaluations of losses and shifts 
in employment resulting from the war on coal. 

Given the unprecedented attack on the coal industry by EPA and environmental groups, 

and the unambiguous recalcitrance in the face of repeated congressional requests asking EPA to 

21 Cf. FY2014 Hearing, at 69 (Ex.56) (Acting EPA Administrator testifying that "EPA has 
not conducted any studies or evaluations under Section 321(a)" "[a]s a result" of EPA not 
finding "any records of any requests for Section 321 investigations of job losses alleged to be 
related to regulation-induced plant closure" (emphasis added)); see also Letter to Sen. Inhofe 
(Ex.48) (admitting EPA "has not conducted a section 321 investigation of its greenhouse gas 
actions" and stating that EPA would "not undertak[e] a section 321 analysis" for a planned 
future greenhouse action); Order Denying Motion for Protective Order, Doc. 164 at 12 n.2 
(Nov. 12, 2015) (finding January 12, 2010, letter contained "an admission that as of January 
12, 2010, the EPA had conducted NO section 321 investigations"); Letter to Rep. Barton, at 
13-14 (Ex.50) (admitting "EPA did not analyze the potential employment impacts of the 
proposed" stringent national ambient air quality standard for ozone); Doc. 164 at 14 n.3 
(finding June 22, 2011, letter contained "an admission that as of June 22, 2011,the EPA had 
conducted NO section 321 investigations"); id. at 18 ("The fair reading of these statements, 
many of which were made by Administrator McCarthy, is that the EPA has never made any 
evaluations of job losses under § 321(a). This is directly contrary to the position of the EPA 
in this case."). 
22 Freedom of Information Request from William L. Kovacs, Sr. V.P., U.S. Chamber of 
Commerce to U.S. EPA (Sept. 14, 2012) (Ex.57). 
23 Response from EPA to Chamber of Commerce Freedom of Information Request 
No. EP-HQ-2012-001352 (June 14, 2013) (Ex.58) ("U.S. Chamber FOIA Resp."). 
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undertake the statutorily required ongoing evaluations of threatened and actual coal miner layoffs 

and mine closures resulting from the war on coal, Plaintiffs sued to compel the agency to take 

full responsibility for the devastation wrought by its actions. In response, EPA steadfastly fought 

to establish the right to wage war on coal without conducting these continuing evaluations. 

EPA first asserted that the agency was endowed with the discretion to refuse to conduct 

the continuing evaluations such that its statutory responsibility was entirely unenforceable. See 

Doc. 34 (First Motion to Dismiss). After this Court rejected this sweeping claim and held that the 

§ 321(a) obligation is an enforceable mandatory duty under the Clean Air Act, Doc. 40, EPA 

argued Plaintiffs lacked Article III standing to force EPA to conduct continuing evaluations. This 

Court again upheld Plaintiffs' right to enforce the agency's obligation to conduct the continuing 

evaluations of job losses and shifts, determining as a matter of law: 

(1) EPA has "a non-discretionary duty to undertake an ongoing evaluation of job losses"; 

(2) Section 321(a) "requires the EPA to gather certain information and conduct 
evaluations"; 

(3) Section 321(a) "is designed to prompt a second look at final agency action when one 
can calculate the damage (or lack thereof) to employment and the economy"; 

(4) "Congress' purpose in enacting the requirement for the evaluations was to provide 
information which could lead the EPA or Congress to amend the prior EPA actions" and 
"to protect industries, employers and employees from the untoward effects of prior EPA 
actions"; and 

(5) "[i]f this Court were to grant the requested injunctive relief to require the EPA to 
perform its duty under [42] U.S.C. § 7621, the results of the inquiry may have the effect 
of convincing the EPA, Congress, and/or the American public to relax or alter EPA's 
prior decisions." 

Doc. 71 at 3,11-12,16-17. 

VI. 	EPA asks the Court whether 64 documents demonstrate that EPA is conducting 
continuing evaluations of losses and shifts in employment. 

Having failed in the agency's initial attempts to avoid compliance with the duty set forth 

in Section 321(a), the agency now asks the Court to enter summary judgment claiming 

that, based on a new interpretation of § 321(a) arising exclusively in this litigation, it has found 
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64 documents that somehow constitute compliance with EPA's obligation to conduct continuing 

evaluations of losses and shifts in employment caused by the agency's administration and 

enforcement of the Clean Air Act and applicable implementation plans. Doc. 205 at 32. 

While the 64 documents have some seemingly random additions, EPA cites primarily 

regulatory impact analyses and economic impact analyses that EPA has prepared since 2009 as a 

part of the rulemaking process. EPA offers no interpretation of § 321(a) other than the assertion 

that the 64 documents suffice to demonstrate compliance. EPA also does not explain the 

contradictions between its litigation position and the repeated admissions by McCarthy and her 

agency that EPA is not conducting the continuing evaluations described by § 321(a), 

intentionally or otherwise. And despite its previously consistent interpretation of § 321(a) and 

this Court's interpretation of that provision, EPA does not claim that any of the documents 

determine whether specific layoffs have already resulted or will in the future result from the war 

on coal, and EPA does not contend that the documents provide "a second look at" its actions 

"when one can calculate the damage (or lack thereof) to employment and the economy." Order 

Denying Second Motion to Dismiss, Doc. 71 at 16 (Mar. 27, 2015). 

STANDARD OF REVIEW 

To be entitled to summary judgment, EPA must show that there is "no genuine dispute as 

to any material fact" and that it is "entitled to judgment as a matter of law." Fed. R. Civ. P. 56. 

"[S]ummary judgment will not lie" if "the evidence is such that a reasonable jury could 

return a verdict for the nonmoving party." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 

(1986). Moreover, even if there is "no dispute about the basic facts, still summary judgment will 

be inappropriate if the parties disagree on the inferences which may reasonably be drawn from 

those undisputed facts." Morrison v. Nissan Motor Co., 601 F.2d 139, 141 (4th Cir. 1979). Thus,  

"[s]ummary judgment . . . should be granted only where it is perfectly clear that there is no 

dispute about either the facts of the controversy or the inferences to be drawn from such facts." 

Id; see also Phoenix Say. & Loan Inc. v. Aetna Casualty & Surety Co., 381 F.2d 245, 249 (4th 

Cir. 1967) ("It is well settled that summary judgment should not be granted unless the entire 
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record shows a right to judgment with such clarity as to leave no room for controversy and 

establishes affirmatively that the adverse party cannot prevail under any circumstances."); see 

also Long v. M&M Transp., LLC, 44 F. Supp. 3d 636, 641 (N.D.W. Va. 2014) ("A court should 

deny summary judgment 'if the evidence is such that conflicting inferences may be drawn 

therefrom, or if reasonable men might reach different conclusions. (quoting Phoenix Say. & 

Loan, Inc., 381 F.2d at 249). 

In addition, the court "must assess the evidence as forecast in the documentary 

materials .. in the light most favorable to the party opposing the motion." Charbonnages de 

France v. Smith, 597 F.2d 406, 414 (4th Cir. 1979). The opposing party is "entitled . . to have 

the credibility of his evidence as forecast assumed, his version of all that is in dispute accepted, 

all internal conflicts in it resolved favorably to him, the most favorable of possible alternative 

inferences from it drawn in his behalf; and finally, to be given the benefit of all favorable legal 

theories invoked by the evidence so considered." Id.; Metric/Kvaerner Fayetteville v. Fed. Ins. 

Co., 403 F.3d 188, 197 (4th Cir. 2005) (quoting same)  

Finally, with respect to EPA's requests for reconsideration, "[t]he purpose of a motion for 

reconsideration is to correct manifest errors of law or fact or to present newly discovered 

evidence." CSX Transp., Inc. v. Gilkison, No. 5:05-cv-202, 2008 U.S. Dist. LEXIS 91581, at *5 

(N.D.W. Va. Nov. 3, 2008). Granting a motion for reconsideration is "an extraordinary remedy 

which should be used sparingly." Pac. Ins. Co. v. Am. Nat'l Fire Ins., Co., 148 F.3d 396, 403 

(4th Cir. 1998). 

LAW AND ARGUMENT 

I. 	EPA Does Not Have Discretion to Ignore Section 321(a) 

This is EPA's third attempt to claim that judicial review is unavailable for any duty that 

does not contain a date-certain deadline. See Doc. 205 at 20-22. EPA first raised this argument 

in its June 2014 motion to dismiss. See Doc. 35. In an opinion that fully addressed the cases and 

arguments raised by EPA, this Court found that Section 321(a) imposes a mandatory duty, and it 

did "not find the lack of a 'date-certain deadline' to be fatal to the plaintiffs' case." Doc. 40 at 
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13. EPA even already moved for reconsideration of this ruling in a motion seeking 

"clarification" .of the Court's order. Doc. 50. That was also denied. Doc. 53. Here, EPA again 

simply restates the arguments it has already raised twice, citing almost exactly the same cases as 

in its motion to dismiss.' 

There was also no error in the Court's analysis. The Court did not, as EPA now claims, 

rely on only two district court cases. The Court's opinion discusses at length the statutory text 

and history of § 321(a), the case law briefed by the parties, and additional research from the 

Court.' Further, EPA offers no meaningful distinction of the two district court cases on which it 

chooses to focus its current motion. Cross Timbers Concerned Citizens v. Saginaw, 991 F. Supp. 

563 (N.D. Tex. 1997) did decline to decide the applicability of EPA's "date-certain" test to the 

Clean Water Act. This Court, however, cited Saginaw for Judge Sanders' explanation of why the 

court was "inclined to reject" EPA's "broad reading of the D.C. Circuit's opinion in Sierra Club 

v. Thomas"; the same broad reading EPA was asking and is now still asking this Court to adopt. 

See Doc. 40 at 11-12 (quoting Saginaw, 991 F.Supp. at 568). EPA also claims that in Sierra 

Club v. Johnson, No. 08-1409, 2009 U.S. Dist. LEXIS 68436 (N.D. Cal. Aug. 5, 2009) the 

district court found the duty at issue discretionary. Again, however, this Court did not cite 

Johnson for its holding but for that court's "refus[al] to adopt a bright line rule that only duties 

with date-certain deadlines are nondiscretionary." Doc. 40 at 13. 

Finally, EPA makes the preposterous argument that, without a date-certain deadline, this 

Court cannot determine whether EPA has violated its duty to continuously evaluate loss and 

The only "new" case cited by EPA is Environmental Defense v. EPA, No. 08-6254, 2007 
U.S. Dist. LEXIS 2747 (N.D. Cal. Jan. 12, 2007), a case EPA added to a string cite with no 
discussion or argument and that, in any event, merely relies on Sierra Club v. Thomas, a case 
this Court discusses at length in its opinion. See Doc. 40 at 11. 

25  See Doc. 40 at 9-13 (discussing, among others, Bennett v. Spear, 520 U.S. 154 (1997); 
SEC v. Chenery Corp., 318 U.S. 80 (1943); Nat'l Wildlife Fed'n. v. Browner, 127 F.3d 1126 
(D.C. Cir. 1997); Miccosukee Tribe of Indians v. EPA, 105 F.3d 599 (11th Cir. 1997); and 
Sierra Club v. Train, 557 F.2d 485 (5th Cir. 1977). 
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simply restates the arguments it has already raised twice, citing almost exactly the same cases as 
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The only "new" case cited by EPA is Environmental Defense v. EPA, No. 08-6254, 2007 
U.S. Dist. LEXIS 2747 (N.D. Cal. Jan. 12, 2007), a case EPA added to a string cite with no 
discussion or argument and that, in any event, merely relies on Sierra Club v. Thomas, a case 
this Court discusses at length in its opinion. See Doc. 40 at 11. 
25  See Doc. 40 at 9-13 (discussing, among others, Bennett v. Spear, 520 U.S. 154 (1997); 
SEC v. Chenery Corp., 318 U.S. 80 (1943); Nat'l Wildlife Fed'n. v. Browner, 127 F.3d 1126 
(D.C. Cir. 1997); Miccosukee Tribe of Indians v. EPA, 105 F.3d 599 (11th Cir. 1997); and 
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shifts in employment.26  The case cited by EPA, Kennecott Copper Corp. v. Costle,17  however, 

finds just such a nondiscretionary duty. 572 F.2d 1349, 1355 (9th Cir. 1978) ("Once the 

Administrator, in the case before us, has determined that the revised SIP either does or does not 

meet all the requirements of § 110(a)(2) there is a nondiscretionary duty to act in accordance 

with his determination.").' 

In three attempts EPA has yet to provide a valid argument for limiting Clean Air Act 

citizen suits solely to the enforcement of deadlines. For the same reasons raised in Plaintiffs' 

opposition to EPA's motion to dismiss (Doc. 38) and this Court's opinion (Doc. 40), Plaintiffs 

respectfully request that this Court deny EPA motion for reconsideration on whether § 321(a) 

imposes a nondiscretionary duty. 

II. 	EPA's Standing Arguments Do Not Undermine Plaintiffs' Standing 

For years now, EPA has been engaged in a war on coal through excessive regulatory 

burdens and creative environmental enforcement. In support of that war, the Administrator has 

relied heavily on a positive message of job growth and the absence of EPA documents showing 

significant job losses. Plaintiffs are not only directly impacted by EPA's war on coal, they are on 

the front line of the public relations battle over EPA's true impact on jobs in the coal industry. 

As a result, Plaintiffs have a very personal stake in EPA's compliance with § 321(a) and the 

26  This is also not a case where it is difficult to determine whether EPA's mandatory duty has 
been triggered. EPA does not even contend that its "duty is not yet due." Doc. 205 at 21. 
And rightfully so. Section 321(a) requires a "continuing" evaluation and has been in effect 
since August 7, 1977. Pub. L. No. 95-95 at § 406(d), 91 Stat. at 796. 

27  EPA's reliance on the legislative history discussion in Kennecott Copper is also outdated. 
This 1978 case placed an emphasis on avoiding "disruption of the Act's complex 
administrative process" that is simply not in accord with the 1990 Amendments to the Clean 
Air Act. 572 F.2d at 1353. In fact, we pointed this out in our opposition to EPA's motion to 
dismiss (Doc. 38 at 12). 

28  See also Conservation Law Found. v. Reilly, 743 F. Supp. 933, 942 (D. Mass. 1990) (citing 
Kennecott for the proposition that a statute may impose a nondiscretionary "to act in 
accordance with a statutory mandate or timetable"); Alaska Ctr. for the Env't v. Browner, 20 
F.3d 981, 983 (9th Cir. 2014) (holding that that the State of Alaska's failure to submit a plan 
under the CWA did not relinquish EPA of its non-discretionary duty to publish water quality 
standards after disapproving a state-submitted plan under the CWA). 

-25- 

shifts in employment.26  The case cited by EPA, Kennecott Copper Corp. v. Costle, 27  however, 

finds just such a nondiscretionary duty. 572 F.2d 1349, 1355 (9th Cir. 1978) ("Once the 

Administrator, in the case before us, has determined that the revised SIP either does or does not 

meet all the requirements of § 110(a)(2) there is a nondiscretionary duty to act in accordance 

with his determination.").28  

In three attempts EPA has yet to provide a valid argument for limiting Clean Air Act 

citizen suits solely to the enforcement of deadlines. For the same reasons raised in Plaintiffs' 

opposition to EPA's motion to dismiss (Doc. 38) and this Court's opinion (Doc. 40), Plaintiffs 

respectfully request that this Court deny EPA motion for reconsideration on whether § 321(a) 

imposes a nondiscretionary duty. 

II. 	EPA's Standing Arguments Do Not Undermine Plaintiffs' Standing 

For years now, EPA has been engaged in a war on coal through excessive regulatory 

burdens and creative environmental enforcement. In support of that war, the Administrator has 

relied heavily on a positive message of job growth and the absence of EPA documents showing 

significant job losses. Plaintiffs are not only directly impacted by EPA's war on coal, they are on 

the front line of the public relations battle over EPA's true impact on jobs in the coal industry. 

As a result, Plaintiffs have a very personal stake in EPA's compliance with § 321(a) and the 

26 This is also not a case where it is difficult to determine whether EPA's mandatory duty has 
been triggered. EPA does not even contend that its "duty is not yet due." Doc. 205 at 21. 
And rightfully so. Section 321(a) requires a "continuing" evaluation and has been in effect 
since August 7, 1977. Pub. L. No. 95-95 at § 406(d), 91 Stat. at 796. 

27  EPA's reliance on the legislative history discussion in Kennecott Copper is also outdated. 
This 1978 case placed an emphasis on avoiding "disruption of the Act's complex 
administrative process" that is simply not in accord with the 1990 Amendments to the Clean 
Air Act. 572 F.2d at 1353. In fact, we pointed this out in our opposition to EPA's motion to 
dismiss (Doc. 38 at 12). 

28  See also Conservation Law Found. v. Reilly, 743 F. Supp. 933, 942 (D. Mass. 1990) (citing 
Kennecott for the proposition that a statute may impose a nondiscretionary "to act in 
accordance with a statutory mandate or timetable"); Alaska Ctr. for the Env 't v. Browner, 20 
F.3d 981, 983 (9th Cir. 2014) (holding that that the State of Alaska's failure to submit a plan 
under the CWA did not relinquish EPA of its non-discretionary duty to publish water quality 
standards after disapproving a state-submitted plan under the CWA). 

-25- 



outcome of EPA's job loss evaluations and standing to pursue their claim for EPA's failure to 

comply. 

This Court has also already addressed each of EPA's standing arguments. In December 

2014, EPA first raised its theory on standing in a second motion to dismiss. Doc. 59. After full 

briefing, this Court denied EPA's motion, finding that "plaintiffs have established standing to 

proceed with this action." Doc. 71 at 7. The Court's opinion sets out the pleadings and relevant 

case law and addresses each of the arguments EPA raises here, finding that Plaintiffs stated a 

case for economic, procedural and informational standing, each of which independently satisfies 

Article III's standing requirement. Id. at 6-17." 

At summary judgment, EPA now bears the burden of showing the "absence of evidence 

to support" Plaintiffs' economic, procedural, and informational standing. Celotex Corp. v. 

Catrett, 477 U.S. 317, 325 (1986). None of EPA's arguments come close to meeting this initial 

burden. Had this showing been made, Plaintiffs would bear the burden of producing evidentiary 

support for standing, which evidence "will be taken to be true." Lujan v. Defenders of Wildlife, 

504 U.S. 555, 561 (1992). While not necessary to resolving EPA's motion for summary 

J 
	nt, the evidence amply supports Plaintiffs' standing as well. 

A. 	EPA Offers No Basis for Reconsideration of This Court's Findings that 
Plaintiffs Have Procedural and Informational Standing 

Playing the same broken record, EPA asks for reconsideration of this Court's findings on 

procedural and informational standing. But EPA offers nothing to support reconsideration of the 

Court's findings on either of these independent grounds for Article III standing. EPA first asks 

this Court to reconsider its opinion because "the Court did not address Section 321(d)." Doc. 205 

at 31. As discussed above, this is inaccurate. Both parties briefed the impact of § 321(d) and its 

role in interpreting the scope of § 321(a). See Doc. 60 at 3, 10, 12; Doc. 65 at 8, n.5; Doc. 70 at 

3-4, 8 n.5, and 10. The Court noted EPA's objections to both procedural and informational 

29  This Court also found that Plaintiffs fall within the zone of interest of Section 321(a). EPA 
does not challenge this finding. 
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standing in its opinion. Doc. 71 at 6-7. The Court simply did not agree with EPA's 

interpretation. As the Court stated on procedural standing: 

The procedure mandated by [§ 321] is designed to prompt a second look at final agency 
action when one can calculate the damage (or lack thereof) to employment and the 
economy. The denial of the benefit of the evaluations required by [§ 321] is sufficient to 
support procedural standing. 

Doc. 71 at 16. Similarly, on informational standing: 

This Court finds that the plaintiffs have also established standing under the informational 
doctrine. The statute requires the EPA to gather certain information and conduct 
evaluations, which it has refused to do. The plaintiffs may be entitled to the information 
which has not been collected or analyzed and have requested the same. This is sufficient 
to support standing. 

This Court is unpersuaded by the EPA's argument that had the EPA conducted the 
employment evaluations, the plaintiffs would not be entitled to the information. The EPA 
fails to point out any theory by which this information could be secreted from the 
plaintiffs or any other person. We do not live in a secret society, and the plaintiffs would 
have the ability to receive the information through the Freedom of Information Act, if not 
through other means. 

Id. at 17. 

There was also no error in the Court's analysis. EPA claims the Court "did not reconcile" 

cases like Bensman v. U.S. Forest Serv., 408 F.3d 945 (7th Cir. 2005). But there is nothing to 

reconcile. As explained in Plaintiffs' response to EPA's second motion to dismiss (and 

unaddressed by EPA in its brief), Bensman dealt with a statute that did not require the deciding 

officer to "make a decision with respect to the matters raised on appeal" and whose statutory 

history indicated that Congress did not "intend[] it as a vehicle for transmitting information to 

the public." 408 F.3d at 957. Here the opposite is true. Doc. 71 at 17 ("The statute requires the 

EPA to gather certain information and conduct evaluations. . . ."); Id. at 11 ("Congress' purpose 

in enacting the requirement for the evaluations was to provide information which could lead the 

EPA or Congress to amend the prior EPA actions."). 

EPA also claims that Plaintiffs have not been denied the benefit of EPA's 321(a) 

evaluations, which is absurd on its face. EPA has itself conceded that "it did not interpret Section 
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321(a) as imposing a non-discretionary duty until this Court so held on September 16, 2014" d 

that "none of the documents upon which it relies to demonstrate its performance of the duty in 

Section 321(a) were prepared explicitly for that purpose or labeled as Section 321(a) 

evaluations." U.S. Resp., at 23-24 (Ex.34) (internal quotations omitted) (citing Doc. 88 at 10-

11). When the public asked for EPA's § 321(a) evaluations, EPA stated it had none. U.S. 

Chamber FOIA Resp. (Ex.58). When Congress asked, EPA again said no. See Letter to Rep. 

Walden (Ex.49). EPA provides no explanation of EPA's refusal to comply with § 321(a) and no 

grounds for reconsideration of this Court's finding that Plaintiffs have suffered procedural and 

informational injuries from EPA's refusal to comply. 

B. 	EPA Fails to Meet Its Burden of Showing an Absence of Evidence 
Supporting Plaintiffs' Economic Standing 

Since EPA has failed to meet the standard for this Court to reconsider its findings on 

procedural and informational standing—each of which provides an independent basis for 

Plaintiffs' standing in this case—the Court need not even consider whether Plaintiffs also 

possess economic standing. Nevertheless, EPA presents a number of arguments on economic 

standing, and none of those arguments presents a viable basis for rejecting Plaintiffs' economic 

standing, let alone satisfies EPA's burden of demonstrating an absence of evidentiary support. 

EPA starts by complaining that the "market for coal" is global and therefore cannot 

contribute to a concrete and particularized injury. Doc. 205 at 23. A large marketplace, however, 

is not a barrier to standing. See Nat'l Envtl. Dev. Ass'ns Clean Air Project v. EPA, 752 F.3d 999, 

1005 (D.C. Cir. 2015) (oil and gas market); Int'l Bhd. of Teamsters v. DOT, 724 F.3d 206, 211-

12 (D.C. Cir. 2013) (trucking). Despite EPA's complaints, markets typically have "a seemingly 

endless list of participants," including consumers, suppliers, regulators, contractors, and 

associated business interests. Doc. 205 at 23. This does not prevent parties from being injured by 

the agency's manipulation of them. The breadth and complexity of the coal market poses no 

barrier to Article III standing. The economic injury in Environmental Defense Fund v. Marsh, 

651 F. 2d 983, 1003 (5th Cir. 1981), for example, was from increased competition in the market 
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for the shipment coal. Further, to the extent EPA is trying to imply that the size of the market for 

coal makes Plaintiffs' injuries generalized grievance, this too has already been addressed and 

rejected by the Court. Doc. 71 at 7-8 ("The fact that the failure to perform employment 

evaluations may affect a large number of persons or entities is not fatal to the plaintiffs' 

standing."). 

EPA next argues that Plaintiffs have not "quantiffied] any lost profits, layoffs, or mine 

closures allegedly resulting from the reduced market for coal in a filing or discovery document in 

this case." Doc. 205 at 23-24. Plaintiffs are not required to quantify a monetary injury to 

demonstrate standing. There is no threshold dollar amount for Article III standing. Further, 

courts often find injury from difficult-to-quantify economic impacts, including increased 

competition and lost business opportunities. See 15 MOORE'S FEDERAL PRACTICE ¶ 101.40(c) 

(standing arising from "increased competitiveness" and "loss of business opportunity"); see also 

Defenders of Wildlife, 504 U.S. at 578 (noting a company's interest in marketing its product free 

from competition is sufficient for standing); White Oak Realty, LLC v. Army Corps of Eng'rs, 

2014 WL 4387317 (E.D. La. Sept. 4, 2014) (finding economic injury from business competition 

created as an indirect consequence of agency action). 

Finally, EPA's claim that plaintiffs' documents "suggest" that Plaintiffs have not suffered 

an injury to their financial interests is simply untrue. Plaintiffs' interrogatory responses explicitly 

state economic injuries, including "a reduction in the revenue that can be generated on an annual 

basis from Plaintiffs' coal resources": 

EPA's failure to comply with Section 321(a) has contributed to both decreased operations 
and employment, and lost opportunities to increase operations and employment by 
allowing EPA to take actions that have reduced the market for coal without the aid of the 
evaluations required by Section 321(a) and without making available to Plaintiffs the 
evaluations required by Section 321(a). For example, in the past few years, numerous 
coal-fired power plants, citing the costs of environmental compliance, have been idled, 
shut-down, or converted to other fuels. Such retirements and conversions, caused in 
whole or in part by EPA's administration and enforcement of the Clean Air Act, have had 
a direct and significant impact on the market for coal, including the price of coal and the 
amount of coal Plaintiffs can mine. 
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Pls.' Answers to the U.S.' First Set of Disc. Reqs. at 7-8, Nov. 2, 2015 (Ex.59) ("Pls. Disc. 

Answers"). As Plaintiffs' Rule 30(b)(6) witness further explained at his deposition, EPA's 

compliance with Section 321(a) would effect not just the market for coal itself, but Plaintiffs' 

ability to sell coal, work with lenders, forecast their business, and provide communication with 

their employees. Rule 30(b)(6) Dep. of Plaintiffs at 383:3-15 (Ex.60) ("Pls. Dep. A"). 

Plaintiffs' expert, John Deskins, who prepares the annual Economic Outlook for State of 

West Virginia, explains how EPA's Clean Air Act regulations have and will continue to effect 

the market for coal. As described in his expert report, there has been a national reduction in coal 

production levels between 2008 and 2015 of 24 percent, with a "sharp acceleration in coal 

losses" in 2015 coming "as a direct result of the regulatory policy change" reflected in one of 

EPA's core utility strategy rules. Deskins Report at 1, 11-12 (Ex.2). Dr. Deskins projects that 

future EPA rulemakings, including the Clean Power Plan, will "put further downward pressure 

on coal production." Id. at 12. Looking at the employment effects of this downward pressure, Dr. 

Deskins found that in Boone County, West Virginia alone, a sharp reduction in coal production 

preceded a 65% reduction in coal employment and a 27% reduction in local employment overall, 

showing just how "heavy localized concentration of coal production losses is leading to 

devastating effects on entire communities." Id. at 13. We expect the evidence at trial to show 

further precipitous declines in the market for coal since these numbers were developed. 

EPA argues that Murray Energy Corporation is larger today than it was in 2009, and so 

cannot be injured by the reduced market for coal, but EPA does not need to kill a company to 

injure it. "[E]ven an identifiable trifle of harm may establish standing. Halbig v. Burwell, 758 F. 

3d 390, 396 (2014) (internal quotations omitted). Plaintiffs also addressed this very point in their 

depositions, none of which are cited by EPA. As Plaintiffs' Rule 30(b)(6) witness explained, 

Rule 30(b)(6) Dep. of 

Plaintiffs, at 351:12 (Ex.61) ("Pls. Dep. B"); see also id. at 349:8-351:9. As Mr. Robert Edward 

Murray explained at his deposition, 
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As this Court has already found, a reduced market for coal inflicts a concrete and 

particularized injury on Plaintiffs. EPA has identified no flaw in the Court's analysis and has 

failed to raise any evidentiary basis for claiming that Plaintiffs will not be able to prove there is a 

reduced market for coal at trial. To the contrary, in its own brief, EPA later recognizes that there 

was a "reduced market for coal" in 2015. Doc. 205 at 28. EPA has therefore not met its burden 

for summary judgment on Plaintiffs' economic injury. 

EPA also argues that Plaintiffs' substantial injuries are not traceable to EPA. EPA's first 

argument on traceability is that Plaintiffs are not directly regulated by the majority of rules that 

comprise EPA's war on coal. Plaintiffs of course are directly regulated by EPA under the Clean 

Air Act, including EPA's greenhouse gas reporting requirements. See Pls. Disc. Answers at 11 

(Ex.59). EPA tries to carefully avoid this fact in its brief by, for example, stating that Plaintiffs 

are not "directly regulated under EPA's CAA regulations that apply to electric utilities" (Doc. 

205 at 25) but EPA cannot ignore the fact that Plaintiffs are directly regulated by CAA 

regulations that apply to coal mines, an issue EPA completely fails to address in its brief. 
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The far more significant economic injury, however, as discussed above, comes from the 

reduced market for coal caused by EPA's administration and enforcement of the Clean Air Act. 

EPA contends that because the market for coal involves third parties, traceability cannot be 

established. This Court, however, has already discussed the indirect nature of Plaintiffs' market-

based injuries and found Plaintiffs' allegations that "actions of the EPA have had a coercive 

effect on the power generating industry, essentially forcing them to discontinue the use of coal" 

were "sufficient to show that the injuries claimed by the plaintiffs are fairly traceable to the 

actions of the EPA." Doc. 71 at 11. As this Court discussed, such a causal chain falls well within 

the range of cases in which traceability has been found despite the presence of intermediate 

parties. See id. at 10 (citing Nat'l Wildlife Fed'n. v. Hodel, 839 F.2d 694, 706-16 (D.C. Cir. 

1988); Cmty. Nutrition Inst. v. Block, 698 F.2d 1239, 1248 (D.C. Cir. 1983), rev'd on other 

grounds, 467 U.S. 340 (1984)). 

EPA offers no evidence to undermine the Court's findings. EPA does not, for example, 

actually contest that it is reducing the market for coal. Nor can it. During discovery, EPA 

produced a list of 59 coal-fired power plants that it had encouraged to shut down or reduce the 

consumption of coal through negotiated settlements. U.S. Resp., at 26-29 (Ex.34). EPA itself 

projects that one of its core utility strategy rules, alone, will result in "the retirement of 4.7 

gigawatts of coal-fired generation." Doc. 205 at 35. EPA further acknowledges that the 

testimony of multiple witnesses identify EPA regulations as a cause for the reduced market for 

coal. Id. at 27. Mr. Robert Edward MurraMMIIIMIII=IMIIIMMEMIO 

Robert Edward Murray Dep. at 72:3-75:22 (Ex. 62). Further, as discussed above, Plaintiffs' 

expert John Deskins has offered evidence on the causal relationship between EPA's actions and 

the reduced market for coal. Deskins Report at 11-12 (Ex.2). Other experts further confirm his 

conclusions. See Expert Report of Timothy J. Considine at 3 (Ex.63) ("Considine Report") 

("There are several regulations under various stages of implementation that, if implemented, will 

significantly raise the cost of using coal to generate electricity in the United States."); Smith 
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Report. at 7 (Ex.11) ("[T]he anticipated (and intended) outcome of greenhouse gas regulation is 

to greatly reduce the use of coal, and much of that reduction will be in the form of 100% 

reductions of coal demand by specific electricity generators."). 

EPA also cannot legitimately question this Court's finding that an evaluation of the job 

loss and shifts caused by its war on coal "could be used to convince EPA, the Congress, and/or 

the American public that the actions of the EPA have been harmful and must be changed." Doc. 

71 at 6. To the contrary, it is clear that Congress and the public are interested in EPA's 

compliance with Section 321(a). Members of Congress have asked EPA about its compliance 

with Section 321(a) over a half dozen times since 2009." 

The U.S. Chamber of Commerce has also submitted a FOIA request for the agency's 

§ 321(a) evaluations.' After receiving no documents in response to its FOIA request, the U.S. 

Chamber of Commerce went so far as to publish its own report on the loss and shifts in 

employment from EPA's regulation of the brick industry, stating that "EPA needs to conduct the 

type of in-depth employment analyses required by Section 321(a) of the Clean Air Act, in order 

to provide Congress and the public with information about the impacts its regulations have had 

on businesses, workers, and communities.' Plaintiffs' expert witness, Jeffrey R. Holmstead, a 

former Assistant Administrator for Air and Radiation and current lobbyist and advocate on 

environmental issues, similarly concludes, "[s]uch an evaluation would be a powerful tool in 

regulatory advocacy and congressional oversight and would likely force EPA to scale back at 

least some of its regulatory actions." Holmstead Report at 4 (Ex.47). As Mr. Holmstead explains: 

30 See Letter Sen. Inhofe (Ex.48); Letter to Rep. Walden (Ex.49); Letter to Chairman Issa 
(Ex.52); Letter to Sen. Vitter (Ex.53); Nomination Hearing, at 88, 200 (Ex.54); FY2014 
Hearing, at 69 (Ex.56). 
31 See U.S. Chamber FOIA Resp. (Ex.58). 

32  U.S. Chamber of Commerce, Regulatory Indifference Hurts Vulnerable Communities 
(2016), available at haps ://www.uschamb er. c om/report/regulatory-indi fference-hurts-
vulnerable-c ommunities . 
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In recent years, there have been several legislative efforts to reform the CAA in order to 
reduce the regulatory burden and strike a different balance between the benefits and 
adverse impacts of certain CAA programs. Credible EPA studies on job losses and 
employment shifts that have resulted from its regulations would play an important role in 
legislative debates about Clean Air Act refoun. Members of Congress and others who 
support CAA reform would certainly use it to influence any such legislation, and an EPA 
acknowledgement of job losses caused by CAA regulations would make it more likely 
that reform legislation would be enacted. 

Id. at 14. The value of Section 321(a), however, is not limited to its role in legislative reform: 

Even without legislative reform, credible EPA studies and ongoing evaluation of job 
losses and employment shifts that result from regulatory and enforcement actions taken 
under the CAA would help inform the debate over regulatory issues. Such studies would 
be used in congressional oversight and regulatory advocacy and, if they show significant 
job losses, they would likely force EPA to scale back some of its regulatory actions. 

Id. This is particularly true where, as here, EPA must itself do the evaluation because "analysis 

from interested parties is usually not as influential as analysis conducted by government 

agencies." Id. at 13. 

Discovery has further shown specific examples where identified job losses lead to action 

within the agency, though not always for the better. In March 2009, EPA economist1=1. 

Bates: 

EPAII05109639 (Ex.65). This 

111.111111.1., Bates: EPAII09520882 (Ex.66). Unfortunately, 11=1=1M. 

1.111MInstead, 

ates: EPAII02078830 (Ex.67); 

Bates: EPAII02078831 (Ex. 68); Bates: EPAII08543017 (Ex. 69). To compound the problem, 

(Bates: EPAII04678607 (Ex.70)), 	 the Office of Policy's chief 

economist, Dr. Albert McGartland (see Bates: EPAII08543160 (Ex.71), whose group, within 

four months, published revised guidelines for the completion of economic analyses with the vast 
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majority of guidance on how to evaluate profitability and plant closures deleted' and a new 

warning against evaluating impacts on employment unless the analyst could "quantify all of the 

employment impacts, positive and negative, to present a complete picture." 2010 Guidelines, at 

§ 9.2.3.3, p.9-8 (Ex.73). 

Similarly, when EPA's contractor 411MIMIIIMIMIIMINIIIMIM. 

111111111111111111111111111111111110111111111111110 

Bates: EPA2623144 (Ex.74). This matter  

Bates: EPA6948984 (Ex.75). Four months later, the final RIA was published stating that "EPA 

does not have sufficient data to predict whether individual companies would choose to convert or 

close directly affected plants" and that "[b]ecause EPA is unable to estimate plant closures, job 

losses associated with any closures are not estimated nor are any changes in employment 

associated with conversion." DeMocker Decl. Ex. 36 (Doc. 205-65). 

While neither of these events resulted in EPA evaluating the job losses it was about to 

cause, these events further confirm Mr. Holmstead's conclusion that, when threatened plant 

closures and layoffs are made known within the agency by its own economists, the agency 

responds. The above example 

INIMEMEIllbut public results like those required by § 321(a) are much harder to 

IIMINIIMIEven Dr. McGartlandlIMIMIMIMIMMIMMINED 

33  Compare U.S. EPA, Guidelines for Preparing Economic Analyses (2000), at § 9.2.9, 
pp. 153-55 (Ex.72) with U.S. EPA, Office of Policy, Guidelines for Preparing Economic 
Analyses (2010), § 9.2.3.4, p. 9-9 ("2010 Guidelines") (Ex.73). 
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Bates: EPA6879223 (Ex.76). 

EPA's only argument on traceability is that an "endless list" of factors contribute to a 

reduced market for coal. This, however, is just EPA's ill-founded injury argument restated as a 

traceability argument. Ample evidence shows that, should EPA be made to comply with 

§ 321(a), EPA's evaluations "could be used to convince the EPA, the Congress, and/or the 

American public that the actions of the EPA have been harmful and must be changed." Doc. 71 

at 6. 

EPA also cites to credit ratings downgrade from Moody's, which EPA claims was not 

caused by the reduced market for coal. Doc. 205 at 28. Even if this credit downgrade were 

necessary to demonstrate standing, however, which it is not, EPA cites no support for its 

conclusion that this downgrade was not affected by the reduced market for coal, and EPA's ipse 

dixit is not sufficient for summary judgment. 

Plaintiffs have identified specific actions of the Defendant that contribute to a reduced 

market for coal. Doc. 31 at 7-8. Plaintiffs' expert has described these actions as "unprecedented" 

and "among the most costly ever taken by EPA." Holmstead Report at 3 (Ex.47); see also Smith 

Report at 6 (Ex.11) ("the stringency, scope, and sheer quantity of air regulations being 

promulgated and proposed over the past five years are of a magnitude not experienced before"). 

These unprecedented costs have resulted in the closure or repowering of numerous coal-

fired power plants and reductions in both the market for coal and employment in the coal 

industry. See Doc. 31 at 8-14; Deskins Report at 8-12 (Ex.2); Smith Report at 7 (Ex.11). Actual 

documented evaluations of the loss and shifts in employment caused by EPA's actions would 

serve an important role in EPA's own actions and in Congressional and public oversight of EPA. 

This is a sufficient showing to establish traceability for Plaintiffs' economic injuries. 
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Finally, EPA makes a redressability argument. But, as this Court found in denying EPA's 

second motion to dismiss, "if this Court were to grant the requested injunctive relief to require 

the EPA to perform its duty" under Section 321(a), "the results of the inquiry may have the effect 

of convincing the EPA, Congress, and/or the American public to relax or alter EPA's prior 

decisions." Doc. 71 at 11. 

There is no requirement that Section 321(a) relieve all of Plaintiffs' financial concerns or 

even single-handedly end the war on coal. Section 321(a) was implemented to address the 

question of EPA's toll on the American worker, an issue that remains as important to EPA's war 

on coal as it was a public policy focus in the 1970s. An order requiring EPA to comply will help 

answer that question in a way that EPA cannot easily bury or ignore. See Doc. 71 at 12 ("One 

purpose of [§ 321] is to protect industries, employers and employees from the untoward effects 

of prior EPA actions."); id. at 16 ("The procedure mandated by [§ 321] is designed to prompt a 

second look at final agency action when one can calculate the damage (or lack thereof) to 

employment and the economy."). 

EPA itself raises no new arguments on redressability. It simply asks this Court to 

reconsider on the grounds that the Court failed to address Section 321(d). This Court, however, 

was clearly aware of Section 321(d). The same argument raised by EPA now was in its 

memorandum and reply in support. See Doc. 60 at 3; Doc. 65 at 8, fn. 5. 

There was also no error in the Court's analysis. As EPA itself previously told this Court, 

"subsection 321(d) clarifies that actions under Section 321 are not intended to impede or affect 

EPA's other powers and obligations under the CAA." Doc. 35 at 5. This savings clause does not 

render § 321(a) superfluous or bar EPA from considering the job loss data it produces. Just last 

month, the D.C. Circuit published an opinion in which Judge Kavanaugh emphasized in dissent 

that job loss is a critical factor for EPA to consider in avoiding arbitrary and capricious 

rulemaking under the Administrative Procedure Act: 

The bottom line is that EPA considered the benefits to animals of revoking the permit, 
but EPA never considered the costs to humans — coal miners, Mingo Logan's 
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shareholders, local businesses, and the like — of revoking the peimit. In my view, EPA's 
utterly one-sided analysis did not come close to satisfying the agency's duty under the 
Administrative Procedure Act and relevant Supreme Court precedents to consider and 
justify the costs of revoking Mingo Logan's previously issued permit. 

Mingo Logan Coal Co. v. EPA, No. 14-5305 (D.C. Cir. July 19,2016).3' 

EPA also cites a single statement from Plaintiff Murray Energy Corporation's director of 

human resources, Paul Piccolini. But this does not meet EPA's burden of showing an absence of 

fact. All Mr. Piccolini stated was that he was not aware of what role EPA's analyses would play. 

His testimony fully supports the fact that losses are occurring. Piccolini Dep. at 73:17-74:16 

(Ex.77). EPA also fails to note that several other witnesses were deposed on this issue with more 

direct knowledge of the role of EPA's jobs analyses. See Carey Dep. at 181:14-182:24 (Ex.78); 

Robert Eugene Murray Dep. at 196:25-197:17 (Ex.79); Robert Edward Murray Dep. at 167:19-

168:3, 169:3-8 (Ex.62); Pls. Dep. A at 382:22-384:11, 386:3-387:18 (Ex.60). 

EPA's claim that putting forth a public record of the specific jobs it is killing would have 

no impact on EPA's ability to continue its war on coal is simply not credible. Redressability of 

Plaintiffs' economic injuries is not based on Congress passing specific future legislation or a 

long chain of assumptions. It is based on the simple fact that the more honest EPA is with the 

American people about the adverse effects of its policies on local employment, the harder it will 

be to continue and expand its efforts to reduce the role of coal in the nation's energy economy. 

131 	EPA Has Not Complied with Section 321(a). 

A. 	Section 321(a) Requires EPA to Evaluate Loss and Shifts in Employment 

As this Court has noted, § 321 of the Clean Air Act was "designed to prompt a second 

look at final agency action when one can calculate the damage (or lack thereof) to employment 

and the economy." Doc. 71 at 16. Section 321(a) in particular requires the Administrator to: 

34  Notably, Judge Kavanaugh also highlighted the difference between actual job loss and the 
type of projected expenditures on labor that EPA includes in some RIAs: 

when EPA decided to revoke the permit, EPA had to explain how its calculus changed 
given that its revocation decision would cause the loss of existing jobs — not just 
hypothetical future ones — and existing investments. 

Id. at 19. 
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look at final agency action when one can calculate the damage (or lack thereof) to employment 

and the economy." Doc. 71 at 16. Section 321(a) in particular requires the Administrator to: 

34 Notably, Judge Kavanaugh also highlighted the difference between actual job loss and the 
type of projected expenditures on labor that EPA includes in some RIAs: 

when EPA decided to revoke the permit, EPA had to explain how its calculus changed 
given that its revocation decision would cause the loss of existing jobs — not just 
hypothetical future ones — and existing investments. 

Id. at 19. 



conduct continuing evaluations of potential loss or shifts of employment which may 
result from the administration or enforcement of the provision of [the Clean Air Act] and 
applicable implementation plans, including where appropriate, investigating threatened 
plant closures or reductions in employment allegedly resulting from such administration 
or enforcement. 

42 U.S.C. § 7621(a). This text does not require EPA to evaluate "job creation" like Executive 

Order 13,563. Nor does it require EPA to examine employment costs as part of a 

"comprehensive analysis of the impact of this chapter on the public health, economy, and 

environment of the United States" as required by § 312 of the Clean Air Act. 42 U.S.C. § 7612. 

Nor does it require EPA to determine whether its rules will "adversely affect in a material way 

the economy, a sector of the economy, productivity, competition, jobs, the environment, public 

health or safety, or State, local, or tribal governments or communities," like Executive Order 

12,866. Unlike these other requirements, § 321(a) mandates EPA to specifically evaluate loss 

and shifts of employment arising from its administration and enforcement of the Clean Air Act. 

The legislative history shows that this explicit focus on job loss was intentional. Section 

321(a) arose from the "need [for] more information on why plants are shut down" because "the 

public needs better access to this information and an opportunity to participate in these 

decisions." Economic Dislocation Hearings, at 281 (Ex.5). As EPA itself has explained in this 

case: "Congress was concerned with how the 1970 CAA Amendments had generated dispute 

about the extent to which the Clean Air Act or other factors are responsible for plant shutdowns, 

decisions not to build new plants, and consequent losses of employment opportunities." Doc. 35 

at 5 (internal citations, quotations omitted). Therefore, "Congress added Section 321 to the Act 

to establish a mechanism for determining the accuracy of any such allegation." Id (internal 

alterations, quotations omitted). 

EPA's practice up to and following enactment of § 321(a) shows that the agency 

correctly focused on evaluating the actual and threatened loss and shifts in employment that were 

occurring to determine whether they were potentially caused by EPA. In the early 1970s, EPA 

developed and implemented an Economic Dislocation Early Warning System ("EDEWS"). As 

explained by Plaintiffs' expert Anne Smith, who was personally involved in the EDEWS 
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program, this was a "formal employment impact tracking system," through which "staff in 

EPA's regional offices [were] assigned to track news articles, corporate announcements, and/or 

direct communications to EPA of threatened or actual plant closures or employment cutbacks in 

their respective regions." Smith Report at 3 (Ex.11). These regional contacts would "track[] the 

progress of the threatened closures either until the threat was eliminated or the plant actually 

closed. They would strive to obtain information from the affected companies regarding the 

specific regulation(s) causing the potential dislocation, and to assess the extent to which 

compliance with EPA regulation might be contributing to the business decision" and "the 

number of job positions potentially affected by each identified situation." Id; see also Ferris Dep. 

at 270:14-18 (Ex.32) (stating EPA would conduct "an underlying analysis" of "financial 

information from the firms that claimed threatened plant closures or job loss"). The EDEWS data 

would then be incorporated into a quarterly report "tallying past and potential future closures and 

job losses." Smith Report at 4 (Ex.11). And as late as 1983, EPA was obtaining OMB approval 

to "collect information . .. on actual/threatened plant closings and production curtailments" to 

"evaluate the effects of these requirements on potential loss/shifts of employment." Agency 

Forms Under OMB Review, 48 Fed. Reg. 20,796 (May 9, 1983) (Ex.29). 

While EPA now does not know what happened to the EDEWS program, its modern 

interpretation of § 321(a) has remained consistent over time: while discretionary, if EPA chose to 

do one it would focus on individual plant effects. In 2009, as Assistant Administrator for the 

Office of Air and Radiation, the current Administrator herself wrote Congress that "section 321 

was intended" to address whether "specific requirements, including enforcement actions, as 

applied to . . . individual companies, would result in lay-offs." Letter to Sen. Inhofe (Ex.48).36  

35  The official OMB record states that EPA is "required by the Clean Air Act to conduct 
continuing evaluations of the effects of environmental requirements on employment." 
Official Record of EPA EDEWS Form, Office of Mgmt. & Budget, http://www.reginfo.gov/ 
publicido/PRAViewICR?ref nbr=198305-2010-002 (last accessed Aug. 16, 2016) (Ex.3 1). 

36  See also Letter to Rep. Walden (Ex.49) (stating that § 321(a) addresses whether "specific 
requirements, including enforcement actions, as applied to . . . individual companies, would 
result in lay-offs"); Letter to Sen. Vitter, at 2, 7 (Ex.53) (same); Nomination Hearing, at 88 
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Similarly, in 2014 EPA stated on the record that Section 321(a) calls for "investigations of job 

losses alleged to be related to regulation-induced plant closure" and "investigation of particular 

claims of job loss related to plant closure or layoffs in response to environmental regulation," as 

distinct from EPA's "analysis of potential employment effects as part of the routine regulatory 

impact analyses ... conducted for each major rule." FY2014 Hearing, at 69 (Ex.56). Even in this 

litigation, EPA recognized that "Congress intended EPA to exercise its authority" under § 321(a) 

"to investigate and assess potential employment effects on a narrow, case-by-case basis." Doc. 

35 at 17-18. 

B. 	Under EPA's Own Reading of Section 321(a), EPA is Not Complying 

EPA originally argued the duty expressed in § 321(a) was discretionary, as opposed to 

mandatory. Never outside its recent arguments, however, has EPA maintained that § 321(a) is 

about anything other than determining the cause of specific job dislocations. As EPA's 30(b)(6) 

witness James DeMocker recently explained: 

Q. Is 321(a) about investigating specific layoffs? 

MR. GLADSTEIN: Objection; scope and foiin.  

THE WITNESS: Well, under the agency's prior interpretation of the scope of the Section 
321 requirements, our interpretation back five or six years ago was that Section 321(a)'s 
specific reference to investigations was interpreted -- it was interpreted that the 
Congressional intent was to provide the authority for us in a reactive way to investigate 
claims submitted to us that a job dislocation was attributed by a company owner or 
operator to the need to comply with regulatory requirements. 

U.S. Dep. IIA, at 297:20-298:11 (Ex.3). Only in response to this Court's finding that § 321(a) 

was mandatory did EPA decide that § 321(a) must instead be about "estimating employment 

effects [of] regulatory actions": 

(Ex.54) (same); id. at 200 (recognizing § 321(a) addresses the question of whether "specific 
requirements applied to individual companies would result in layoffs"); Letter to Chairman 
Issa (Ex.52) (stating that § 321(a) addresses whether "specific requirements, including 
enforcement actions, as applied to . . . individual companies, would result in lay-offs" and 
provides for "EPA to investigate specific allegations that actions under the Act have resulted 
or will result in job losses"). 
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Q. Has EPA's interpretation of 321(a) changed since then? 

MR. GLADSTEIN: Objection. 

THE WITNESS: I'm not an attorney, but my understanding is that there is an alternative 
interpretation of Section 321 that's been offered by the court in this case that defines a 
duty to conduct on an ongoing basis employment effects evaluations of our rulemaking 
activities. But under that interpretation the agency's view is that the work that we have 
done pursuant to estimating employment effects for our regulatory actions would meet 
any duty to conduct that type of employment analysis. 

Id. at 298:13-299:3. 

The evidence also shows that, under the correct interpretation of § 321(a), the 

interpretation that EPA originally described to this Court, and the interpretation EPA had been 

using for almost 40 years, EPA is not complying: 

Q. Under EPA's original interpretation, the one that it held five or six years ago, under 
that interpretation of 321(a), are the RIAs what 321(a) is looking for? 

MR. GLADSTEIN: Objection as to scope and form. 

THE WITNESS: Under that interpretation, the RIAs are not the same as an investigation 
of a specific change in employment in response to an actual or a threatened plant closure 
that a facility owner is attributing to environmental requirements. . . 

Id. at 312:2-312:14. The most EPA does is "conduct proactive analysis of the employment 

effects of our rulemakings actions," which is simply not what § 321(a) is about. Id. at 312:16-

312:18. As James DeMocker, EPA's declarant in support of the motion for summary judgment 

and Rule 30(b)(6) witness admitted, the agency is not investigating power plant and mine 

closures and worker dislocations resulting from the utility strategy on an ongoing basis.37  When 

37  U.S. Dep. HA, at 273:8-11 (Ex.3) ("I'm not aware that any analysis or investigation has 
been done pursuant to a claim that the utility MACT forced the closure of a specific 
facility."); id. at 274:20-24 ("Has EPA investigated whether there are any actual plants that 
have closed because of MACTs? . . . Not that I'm aware of."); id. at 275:2-6 ("Has EPA 
investigated any specific plant closures to determine whether they were caused by the 
transport rule? . . . Not that I'm aware of."); id. at 277:5-8 ("[Clan you give me the name of 
one facility that EPA actually investigated to determine whether it had closed because of 
[the] ESPS? . . . No."); id. at 277:13-18 ("[H]as EPA investigated any specific layoff to 
determine whether it was caused by utility MACT? . . . No, not to my knowledge."); id. at 
277:20-25 ("Has EPA conducted any investigation to determine whether a specific layoff 
was caused by the transport rule? . . . Not to my knowledge."). 
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specifically asked whether EPA had ever investigated a threatened plant closure or reduction in 

employment allegedly resulting from administration or enforcement of the Clean Air Act, Mr. 

DeMocker could recall only "a couple of cases" from decades before, and he did not claim that 

any of the documents cited in his declaration in support of the motion were the result of such 

investigations. Id. at 295:25-296:19. He could not and did not claim that any documents 

reflected efforts to determine whether specific layoffs were the result of EPA actions. Id. at 

301:21-307:10. And he wa 

.S. Dep. 

I, at 244:11-245:2 (Ex.40). 

One of EPA's expert witnesses, Dr. Charles Kolstad, likewise did not "recall seeing 

anything about investigating threatened plant closures" or reductions in employment resulting 

from the requirements of the Clean Air Act in the 64 documents.38  Furthermore, Dr. Kolstad 

agreed that documents like the RIAs for the Transport Rule, Utility MACT, and the Clean Power 

Plan, which estimate changes in labor utilization as measured by full-time equivalents, do not 

even "answer" the "question" of how many people will be involuntarily teicninated. Id. at 62-63. 

38 Kolstad Dep. at 85-86 (Ex.80); see also id. at 80 ("Have you reviewed the documents 
cited in the DeMocker Declaration? . . . I have reviewed them, yes. . . . Did any of those 
documents evidence EPA investigating every plant closing or threat of plant closing 
involving 25 or more workers which he has reason to believe results from orders or standards 
for the protection of environmental quality? . . I don't know if the EDEWS document was 
in there or not . . . I don't remember anything else."); id. at 91:14-23 ("[T]here's nothing in 
the documents that you have reviewed that are cited in the DeMocker declaration about 
individual companies? . . Not in terms of the employment consequences. . . . What about in 
terms of the consequences of layoffs? . . . [N]ot that I recall. Not consequences of layoffs."); 
id. at 127 ("Did any of the documents you reviewed investigate specific plant closures 
resulting from enforcement actions? . . . Not that I recall. . . . Did any of the documents you 
reviewed [cited in the declaration] identify the reasons for actual plants that have 
closed? . . Not that I recall."); id. at 129:11-16 ("Do you recall any of the documents cited 
in the DeMocker declaration analyzing threats of plant closures or actual plant closures 
resulting from the implementation plans that you just referred to? . . . No, I do not"); id. at 
272 ("So if the question is whether EPA is evaluating specific mines, the answer to that 
question would be, no, based on the documents you reviewed in the DeMocker 
declaration? . . . That's correct. The EPA is not evaluating specific mines in what I looked 
at."). 
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C. 	EPA Does Not Meet Its Burden By Claiming It Complies with Other 
Requirements 

Undaunted by the absence of any actual § 321(a) evaluation, EPA argues it will 

nonetheless "demonstrate" compliance through "49 RIAs, EIAs, and associated memoranda," 

which EPA contends "evaluate potential employment impacts" in some form or other. Doc. 205 

at 33. None of the documents cited, however, raises a reasonable inference of compliance with 

§ 321(a), let alone meets EPA's burden of showing judgment as a matter of law with all 

inference against the agency. 

First, EPA offers no reading of § 321(a) that would allow these documents to 

demonstrate compliance. The most EPA can say is that, as long as § 321(a) requires something, 

it is doing it. This Alice-in-Wonderland argument does not establish grounds for summary 

judgment. Section 321(a) explicitly requires EPA to continuously evaluate loss and shifts in 

employment. EPA cannot avoid this mandate simply by calling it "broad and ambiguous." 

EPA's cases do not say otherwise. In Frey v. EPA, the Seventh Circuit explicitly found 

judicial review of EPA's nondiscretionary duty appropriate. It merely noted that, while 

CERCLA's citizen suit provision allowed "review of claims regarding whether the EPA 

complied with required procedures under CERCLA" it did not permit claims regarding the 

substance of the EPA's decisions." 751 F.3d 461, 470 (7th Cir. 2014). This Court is similarly 

"free to review" whether "EPA [has] complied with the required procedures" of Section 321(a). 

Id. 

Similarly, in Alaska Ctr. for the Env't, the Ninth Circuit affirmed the district court's 

rejection of EPA's interpretation of its duty under § 303(d) of the Clean Water Act. This 

provision required EPA to promulgate water quality standards for waters designated by a state. 

Since Alaska had never submitted a list of designated waters, EPA contended it had no duty to 

set water quality standards under its interpretation of Section 303(d). The court disagreed, 

finding that "Congress' repeated use of the term 'shall' in section 303(d)" clearly placed a 

mandatory duty on EPA and, when lead in light of common sense" and the statutes' other 
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requirements, it was clear that "Congress intended that EPA's affirmative duties be triggered 

upon a state's failure to submit a list or any TMDL at all." 20 F.3d at 983. 

EPA contends in its brief that the sufficiency of EPA's evaluations is not before the Court 

(Doc. 205 at 45) but this is precisely the question that the courts in Frey and Alaska Ctr. decided. 

As EPA itself later acknowledges, "whether EPA has performed the continuing evaluations 

described in Section 321(a)" is within the Court's role to decide. Doc. 205 at 45. EPA's 

consistent acknowledgement that it has no such evaluations, coupled with the testimony from 

various experts that EPA's claimed attempts do not comply, at a minimum demonstrates a 

genuine issue of material fact for trial. 

Second, the documents cited do not evaluate loss and shifts in employment. The 

documents are Regulatory Impact Analyses ("RIAs") and Economic Impact Analyses ("EIA") 

prepared to comply with a number of other statutory and Executive Order requirements. The rest 

are analyses done pursuant to § 812 of the Clean Air Act and a handful of white papers and 

articles written by EPA staff—some not even published by the Agency"—involving their own 

personal research. EPA readily admits that none of these documents were prepared because of or 
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present a continuing evaluation of actual loss and shifts in employment either. See Smith Report 

at 20 (Ex.11) ("EPA's claim that RIAs and other studies it has produced meet the requirements 

of 321(a) is not supportable."). As explained by Dr. Smith: 

9 Exhibit 57 to DeMocker's Declaration (Doc. 205-86), for example, was published by the 
University of Pennsylvania, not EPA. 
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The important thing to note is that the role of RIAs has no relationship to the concept of 
continuing evaluation after promulgation. Indeed, they are much the opposite in nature, 
being a one-time analysis conducted only at the time when a rule is either proposed or 
finalized. They are inherently pre-promulgation in nature, and provide no information 
about actual outcomes of regulations. 

Id. at 10. In fact, no "facility- and community-specific at-risk assessment" of jobs has been done 

"in any electricity sector air RIA released in the past 20 years." Id. Rather "the economic impact 

chapters of electric sector RIAs typically perform generic estimates of job losses based on total 

plant capacity changes and total coal demand changes nationally, or across very broad regions. 

Id. at 16. Moreover, the other documents cited by Mr. DeMocker "individually and as a 

group . . . provide even less of the type of evaluation . . . consistent with Section 321(a) 

requirements." Id. As discussed by Dr. Smith, the cited RIAs share several fundamental flaws. 

First, "RIAs do not cover all Clean Air Act actions that can cause employment dislocations, and 

their discontinuous nature can result in "lost closures" associated even with the regulations that 

they do cover." Id. at 21. Second, "RIAs do not provide a continuing evaluation of regulations 

while they are being implemented, which is when the actual impacts that may merit assistance or 

other governmental response are first observed." Id. Third, "RIAs fail to even provide an ex ante 

projection of potential employment dislocations with any of the specificity necessary to identify 

needs for effective worker and community assistance." In addition, "[n]one of the other studies 

or activities cited by Mr. DeMocker in his Declaration provides relevant or timely information 

on locations of closures and actual employment dislocations that might be viewed as consistent 

with Section 321(a)." Id. 

EPA cannot redefine statutes to avoid complying with them. Nor can EPA render them 

superfluous or contrary to their original purpose by simply defining them to be. 

D. 	Nothing EPA Cites Addresses Enforcement or State Implementation Plans 

Aside from the above difficulties with the documents cited by EPA, there is also the fatal 

flaw in EPA's argument that none of the documents cited addresses the job losses caused by 

EPA's enforcement of the Clean Air Act or state implementation plans, both of which are 

required components of § 321(a). Unlike the requirements cited in EPA's RIAs and EIAs, which 
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apply only to certain rulemakings of the Agency, § 321(a) applies far more broadly to EPA's 

"administration and enforcement" of the Clean Air Act "and applicable implementation plans." 

EPA does not even contend that it has produced evaluations of the job losses caused by 

its enforcement initiatives. The most it can say, in a footnote, is that "[ ]hen EPA conducts an 

employment analysis as part of an RIA, the analysis assumes that the rule in question will be 

enforced." Doc. 205 at 18, n.15. This misses the point. As § 321(a) recognizes, EPA can exercise 

its enforcement authority in ways that cause significant job losses without a single new rule. In 

response to discovery EPA produced a list of 59 separate consent decrees in which, after being 

sued by EPA, coal-fired power plants "agreed to shut down, switch fuels, or keep retired certain 

units, or to have the option of shutting down or switching fuels for certain units in lieu of 

installing pollution control equipment." U.S. Resp., at 26-30 (Ex.34). EPA has not evaluated one 

of these enforcement actions, or any other enforcement decision, for the job losses it caused. 

EPA similarly cites to no document addressing the impacts from state implementation 

plans. All EPA says on this subject is that "states retain discretion in developing implementation 

plans that address pollution sources impacting the air quality in such areas as needed to 

demonstrate attainment of ambient standards." Doc. 205 at 34, n.25. As discussed in the 

complaint, however, EPA reduced the market for coal through designation of nonattainment 

areas, a rulemaking that does not lead to an RIA and which results most often in state 

implementation plans that themselves compel the retirement or refueling of coal-fired boilers and 

utilities. EPA's superficial response that "[t]hese actions neither selectively target coal-fired 

emissions sources for additional regulation nor encourage states to develop state implementation 

plans that require reductions in the consumption of coal" at best raises a question of fact and 

certainly does not resolve it in favor of EPA. For EPA to even contend, however, that its 

nonattainment designations have no impact on jobs shows why compliance with § 321(a) is 

necessary. Id. 
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IV. 	This Court Has Authority to Issue the Relief Requested 

This Court has the authority to ensure compliance with § 321(a) and to protect Plaintiffs 

from ongoing and irreversible injury in the meantime. 

EPA argues that such relief is beyond the jurisdiction afforded to the Court by the Clean 

Air Act. EPA fails to mention, however, that it unsuccessfully raised a very similar argument in 

one of the very cases cited in its brief. 

In Alaska Ct. for the Env't v. Browner, EPA argued that the district court could not even 

order it to prepare and submit a report on the review EPA had been statutorily mandated to 

undertake because the Clean Water Act did not "specifically require it to prepare or present a 

report on water quality monitoring," and "relegate[d] the pace" of EPA's review "entirely to the 

EPA's discretion." 20 F.3d at 986. The Ninth Circuit disagreed, holding "[t]he district court has 

broad latitude in fashioning equitable relief when necessary to remedy an established wrong." Id. 

As the Ninth Circuit reasoned: "In this case the established wrong is the failure of the EPA to 

take any steps to establish the TMDLs mandated by Congress for more than a decade. In 

tailoring the relief granted, the district court correctly recognized that in order to bring about any 

progress toward achieving the congressional objectives of the CWA, the EPA would have to be 

directed to take specific steps." Id. at 986. The Ninth Circuit thus made clear that the similarly-

worded citizen suit provision of the Clean Water Act did not limit the scope of the district court's 

traditional, equitable, remedial authority: 

In enacting environmental legislation, and providing for citizen suits to enforce its 
directives, Congress can only act as a human institution, lacking clairvoyance to foresee 
the precise nature of agency dereliction of duties that Congress prescribes. When such 
dereliction occurs, it is up to the courts in their traditional, equitable, and interstitial role 
to fashion the remedy. 

Id. at 987. 

We expect the evidence at trial to show that ensuring compliance will not be complicated. 

Dr. Smith sets out in her expert report just three core elements to an economically sound and 

reliable program for continuously evaluating potential loss and shifts in employment which may 
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be attributable to EPA's administration and enforcement of the Clean Air Act based on EPA's 

prior EDEWS program that could easily satisfy § 321(a) with the information already available 

to the agency and a little added investment in staff and resources: 

1. Prepare an ex ante watch list of specifically-named plants and communities using the 
standard modeling tools for estimating potential impacts on individual facilities; 

2. Start tracking actual outcomes immediately upon promulgation and through the entire 
implementation period, following a process like EDEWS, but with focus on watch-
listed locations; and 

3. Perform on-going updating of the ex ante analysis model with new information on 
selected compliance actions and costs, and make concomitant updates of the watch list. 

Smith Report at 5 (Ex.11). Dr. Considine presents several further feasible alternatives from 

"peer-reviewed studies that indicate that a § 321(a) analysis can be credibly accomplished," 

again with existing data and techniques. Considine Report at 11 (Ex.63). 

An injunction is also needed in this case because EPA thinks it is bad to make worker 

dislocations known to the public-  and bad policy for regulators to look at worker dislocations in 

making decisions. EPA =nlllZinllielglla.alleaIVIMIIIIMMIIIMMI 

airalliffbRule 30(b)(6) Dep. of the U.S. at 255:6-9, Aug. 10, 2016 ("U.S. Dep. IIB") 

Ex.64); see also id. at 260:21-25 (statingall.11.1111.111111111110111== 

Dr. McGartland — 

EPA's primary expert and the individual most responsible for limiting EPA's discussion of 

employment effects in RIAs 

McGartland 

Expert Dep. at 107:11-21 (Ex.81) ( 	 ; see also 

Kolstad Dep. at 292:21-295:22 (Ex.80) ("I would say that I really don't think that serves the 

public interest. . . . It will take manpower, and to very questionable ends. . . . I don't really see a 

purpose."). More to the point, Dr. McGartland 

.1111111111111111111111111111111.1111.11McGartland Expert Dep. at 110:21-24 (Ex.81)1111111111111) 
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Id. at 145:9-14. EPA of 

course does not get to decide whether compliance with § 321(a) is good policy, or would lead to 

too many difficulties for the agency. EPA can recommend amendments to Congress if it feels 

strongly enough, but Plaintiffs expect the evidence at trial will show that EPA's clear reticence to 

comply coupled with 8 years of refusal to comply—even in the face of Congressional and public 

pressure the Clean Air Act—justifies an injunction detailed enough to ensure compliance. 

Plaintiffs further expect the evidence at trial to show that Plaintiffs' ongoing and irreparable 

injuries suffered while EPA refuses to comply with § 321(a) will justify an injunction preserving 

the status quo pending EPA's compliance. 

EPA has identified no reason why the Court's traditional, equitable authority bars it from 

both issuing an injunction that ensures compliance and preserving the status quo pending 

compliance. 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court deny EPA's 

motion for summary judgment and motions for reconsideration of denial of EPA's first and 

second motions to dismiss. 

Respectfully submitted, 

/s/ Jacob A. Manning  

Dated: August 19, 2016 

Geoffrey K. Barnes (Ohio Bar # 0005767) 
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