
IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
Electronically filed November 30, 2015 

____________________________________ 
      )  
ST. BERNARD PARISH GOVERNMENT ) 
AND OTHER OWNERS OF REAL  ) 
PROPERTY IN ST. BERNARD PARISH  ) 
OR THE LOWER NINTH WARD OF THE ) 
CITY OF NEW ORLEANS,   )  
      )  
    Plaintiffs, )     No. 05-1119 L 
v.      ) 
      )     Honorable Susan G. Braden 
UNITED STATES OF AMERICA,  ) 
      ) 
    Defendant. ) 
___________________________________ ) 

 
UNITED STATES’ REPLY MEMORANDUM IN SUPPORT OF ITS MOTION TO 

CERTIFY INTERLOCUTORY APPEAL AND STAY PROCEEDINGS 
 

Plaintiffs agree that an “interlocutory appeal” in this case “may well be appropriate.”  

Pls.’ Resp. to U.S. Mot. to Certify Interlocutory Appeal and Stay Proceedings (ECF No. 284) 

(“Pls.’ Resp.”) at 1.  Nevertheless, Plaintiffs oppose the United States’ Motion to Certify 

Interlocutory Appeal (ECF No. 282) (“U.S. Motion”), arguing that “immediate” interlocutory 

appeal would prove inefficient, and suggesting that the Court first resolve valuation issues as to 

the eleven properties that were the subject of the trial held in November 2013.  The United States 

disagrees.  For the reasons discussed in our Motion, an immediate appeal of the Court’s Liability 

Opinion1 will best promote the efficient resolution of this case.  Even if the Court were to resolve 

Plaintiffs’ claims for just compensation with respect to the eleven trial-properties, substantial 

further proceedings would remain, including litigation to address whether additional plaintiffs 

                                                 
1  St. Bernard Parish Gov’t v. United States, 121 Fed. Cl. 687 (2015) (“Liability Opinion”).   
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should be joined,2 and lengthy further trial proceedings to resolve the just compensation claims 

of the named plaintiffs concerning the remaining properties, along with any claims of potential 

new parties.  By contrast, an immediate appeal will either resolve the case in its entirety, or offer 

clarifying guidance on liability questions that will inform the remainder of the proceedings.   

Plaintiffs are also wrong to suggest that the United States’ Motion does not meet the 

statutory requirements of 28 U.S.C. § 1292(d), see Pls.’ Resp. at 4-8, and do not explain why the 

later interlocutory appeal they advocate would better meet those requirements.  Because the 

Court’s Liability Opinion applies a new legal standard, and because it reaches an unprecedented 

conclusion of great economic and legal significance, interlocutory appeal is appropriate now.   

I. The United States’ Motion Meets the Section 1292(d)(2) Standard 
 

Plaintiffs contend that the United States has not sufficiently identified a “controlling issue 

of law” about which there are “substantial ground[s] for difference of opinion,” and argue that 

appeal now will not “materially advance the ultimate termination of the litigation.”  Pls.’ Resp. at 

2-3 (citing 28 U.S.C. § 1292(d)(2)).  Specifically, they argue that the Court’s Liability Opinion 

does not present appealable issues of “pure law,” id. at 4, that the Court merely applied “settled 

law” to the facts of this case, id., and that, to justify interlocutory appeal, the United States is 

required to identify an issue that is either the subject of a circuit split or has produced “two 

different, but plausible, interpretations of a line of cases.”  Id. at 5.  Plaintiffs are wrong, and 

mischaracterize both the nature of the Court’s Liability Opinion and the requirements of Section 

1292(d)(2).  The Court’s Liability Opinion adopts and applies a new and untested Constitutional 

standard.  And the Court’s conclusion — that the United States may be held liable for a Fifth 

                                                 
2  The Court denied as moot Plaintiffs’ motion for class certification, “in light of the 
Government’s October 30, 2015 Motion To Certify Interlocutory Appeal.”  ECF No. 283.  On 
November 24, 2015, Plaintiffs filed a motion for reconsideration of that order.  ECF No. 285.   
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Amendment taking in connection with hurricane-caused flooding — is unprecedented.  

Furthermore, the nature and scope of this case, potentially involving thousands of claims, makes 

protracted and expensive further litigation likely.  These are precisely the circumstances for 

which appeal under Section 1292(d) was designed.  Appeal now will permit the Federal Circuit 

to review the Court’s ruling, and clarify whether and how the parties should proceed.   

A. The Court’s Liability Opinion Presents Controlling Issues of Law 

Plaintiffs do not dispute that the questions of law for appeal the United States has 

identified are “controlling” within the meaning of Section 1292(d).  Instead, Plaintiffs argue that 

“the Government’s questions focus not on a . . . ‘question of law,’” . . . but rather on whether the 

Court properly applied the applicable legal standards to the facts supporting Plaintiffs’ claims.”  

Pls.’ Resp. at 4.  According to Plaintiffs, the United States is obligated to identify an “abstract” 

or “pure” issue of law to justify interlocutory appeal.  Id. (quoting McFarlin v. Conseco Servs., 

LLC, 381 F.3d 1251, 1258 (11th Cir. 2004)).  Plaintiffs misstate the law, and also 

mischaracterize the nature of the questions the United States seeks to certify for appeal.   

As Plaintiffs acknowledge, see Pls.’ Resp. at 4, n.2, the first of the United States’ 

proposed controlling questions — “whether Plaintiffs’ claims are cognizable under the Fifth 

Amendment,” U.S. Motion at 4 — does not even concern whether the Court correctly “applied” 

Arkansas Game, and is focused instead on a question of pure law.  As we elaborate elsewhere in our 

brief, the question is whether Plaintiffs’ legal theory is supported by Fifth Amendment doctrine, 

regardless of the Court’s factual findings at trial — i.e., can “temporary, hurricane-caused 

flooding . . . form the basis of a Fifth Amendment takings claim, even where the government takes 

action that the Court finds [as fact] increased the risk of flooding[?]”  Id. at 4.  This proposed 

question of “pure law” meets the standard Plaintiffs advocate.   
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In all events, Plaintiffs are wrong when they argue that “questions concerning the 

application of law to facts,” “are rarely appropriate candidates for certification.”  Pls.’ Resp. at 4.  

To the contrary, scores of decisions by the United States Courts of Appeals hold that the 

application of a legal standard is a “controlling question of law” within the meaning of section 

1292(b).  See, e.g., In re Text Messaging Antitrust Litig., 630 F.3d 622, 626 (7th Cir. 2010); 

Portis v. City of Chicago, 613 F.3d 702, 703 (7th Cir. 2010); Armstrong v. LaSalle Bank Nat’l 

Ass’n, 552 F.3d 613, 615–16 (7th Cir. 2009); Florence v. Board of Chosen Freeholders of Cty. of 

Burlington, 621 F.3d 296, 301 (3d Cir. 2010); Weintraub v. Board of Educ. of City School Dist., 

593 F.3d 196, 200-01 (2d Cir. 2010); Brabham v. A.G. Edwards & Sons Inc., 376 F.3d 377, 380 

& nn.1 & 2 (5th Cir. 2004); Johnson v. Dayton Elec. Mfg. Co., 140 F.3d 781, 783–84 (8th Cir. 

1998); Kirkpatrick v. J.C. Bradford & Co., 827 F.2d 718, 720–21 (11th Cir. 1987).  Accord Coal. 

For Equity & Excellence In Maryland Higher Educ. v. Maryland Higher Educ. Comm’n, No. 

CIV. CCB-06-2773, 2015 WL 4040425, at *5 (D. Md. June 29, 2015).  Where, as here, a legal 

standard is new, a question involving its application to a unique set of facts is an especially 

appropriate candidate for interlocutory appeal.  See In re Text Messaging, 630 F.3d at 626.   

In the Text Messaging case, the district court certified a question that required the 

Seventh Circuit to review an application of the civil pleading standard announced in Bell Atlantic 

Corp. v. Twombly, 550 U.S. 544 (2007).  See In re Text Messaging, 630 F.3d at 624.  The district 

court judge had applied the Twombly standard to permit the plaintiffs to file a second amended 

complaint despite the defendants’ objection that the case should be dismissed for failure to state 

a claim.  Id.  The district judge certified for interlocutory appeal under 28 U.S.C. § 1292(b) the 

question of the complaint’s adequacy, noting that although “the Seventh Circuit had issued 

dozens of decisions concerning the application of Twombly, the contours of the Supreme Court’s 
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ruling, and particularly its application in the present context, remain unclear.”  Id. (emphasis 

added).  The Seventh Circuit agreed to hear the appeal, and agreed that a question concerning 

how the Twombly standard applied to the facts of that case presented a “controlling question of 

law.”  Id. at 626.  As Judge Posner explained, “Twombly is a recent decision, and its scope 

unsettled . . .  Pleading standards in federal litigation are in ferment after Twombly and Iqbal, and 

therefore an appeal seeking a clarifying decision that might head off protracted litigation is 

within the scope of section 1292(b).”  Id. 

Likewise here, the United States asks the Court to certify for interlocutory appeal 

questions concerning how a recent Supreme Court pronouncement ought to be applied.  And 

unlike Twombly in 2010, the Supreme Court’s 2012 Arkansas Game decision has not yet been 

made subject to “dozens of decisions,” exploring its legal meaning and contours.  Rather, the 

Court’s Liability Opinion is the first to extend Arkansas Game to hold the United States liable for 

flooding caused by a natural disaster — even more reason to seek Federal Circuit review before 

proceeding with expensive and protracted further litigation.  Thus, to the extent that they seek 

review of the Court’s specific application of Arkansas Game to the facts of this case, the United 

States’ proposed questions for appeal are appropriate “questions of law” under Section 1292(d).   

B. The Court’s Liability Ruling Applies New Standards and Breaks New Ground 

Plaintiffs also contend that the United States has not sufficiently identified a “substantial 

ground for difference of opinion” concerning the Court’s Liability Opinion.  They argue that an 

issue cannot be certified for interlocutory appeal unless it is the subject of a circuit split, or 

otherwise hails from a conflicting line of cases.  Id. at 5 (citing Klamath Irrig. Dist. v. United 

States, 69 Fed. Cl. 160, 163 (2005)).  That is not the law, and the Klamath case Plaintiffs cite 

states only that disagreements among judges in prior cases may provide “one basis for [a] 
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‘substantial ground’ for difference of opinion.”  Id. (emphasis added).  “A substantial ground for 

difference of opinion exists when reasonable jurists might disagree on an issue’s resolution, not 

merely where they have already disagreed.  Stated another way, when novel legal issues are 

presented, on which fair-minded jurists might reach contradictory conclusions, a novel issue may 

be certified for interlocutory appeal without first awaiting development of contradictory 

precedent.”  Reese v. BP Exploration (Alaska) Inc., 643 F.3d 681, 688 (9th Cir. 2011).  Courts 

thus frequently certify for interlocutory appeal complex questions of first impression, and find 

that those circumstances satisfy the requirement of “substantial grounds for difference of 

opinion.”  See, e.g., Klinghoffer v. S.N.C. Achille Lauro Ed Altri-Gestione Motonave Achille 

Lauro in Amministrazione Straordinaria, 921 F.2d 21, 25 (2d Cir. 1990) (certifying question for 

appeal where the “issues are difficult and of first impression”); accord Am. Mgmt. Sys., Inc. v. 

United States, 57 Fed. Cl. 275, 277 (2003); Weeks Dredging & Contracting, Inc. v. United 

States, 11 Cl. Ct. 37, 56–57 (1986).   

Plaintiffs correctly observe that not all issues of first impression may be appropriate for 

interlocutory appeal.  Pls.’ Resp. at 8.  But the case they cite for that proposition involved what 

the court deemed an easy question of statutory interpretation that would not benefit from 

appellate review.  Kislev Partners, L.P. ex rel. Bahar v. United States, 84 Fed. Cl. 378, 385 

(2008) (refusing to certify a question for appeal because it “not a close question of statutory 

interpretation even though it raises an issue of first impression.”).  That circumstance is a far cry 

from the situation here, where, as discussed in our opening brief, Plaintiffs’ legal theory is 

without precedent, and not clearly authorized by the Arkansas Game opinion the Court applied.   

Arkansas Game involved a fact pattern where the government acted affirmatively to 

impound and release water in a way that was found to burden private landowners, and even there 
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the Court left unresolved issues that would determine the United States’ ultimate liability in that 

setting.  See Arkansas Game, 133 S.Ct. 511, 515-19, 522-23 (2012) (citing United States v. 

Cress, 243 U.S. 316 (1917)).  Here the Court held the United States liable on account of flooding 

from hurricanes because, the Court found, the government created environmental conditions that 

made hurricane storm surge flooding worse.  No prior opinion has gone so far, and the Court’s 

ruling is not a simple matter of applying settled law to new facts.  Rather, the controlling 

authorities here provide some guidance, but they do not clearly authorize Plaintiffs’ novel legal 

theory.  Such circumstances plainly present “substantial grounds for difference of opinion” 

within the meaning of Section 1292(d).  See Vereda, Ltda. v. United States, 271 F.3d 1367, 

1373-74 (Fed. Cir. 2001) (finding “substantial grounds” for interlocutory appeal where it was 

unclear whether prior opinions of the Federal Circuit authorized a plaintiff’s takings claim).   

C. Immediate Appeal Is the Most Efficient Path Forward 

Plaintiffs agree that appeal before final judgment “may well be appropriate” in this case, 

Pls. Resp. at 1, and do not advocate that the Court decide all remaining contested issues in the 

case before proceeding to appeal.  Rather than endorse the United States’ proposal for immediate 

interlocutory appeal, however, Plaintiffs propose appeal after the Court resolves just 

compensation claims as to the eleven test-properties chosen for trial in 2013.  Id. at 11.  Plaintiffs 

contend that this approach would provide the Federal Circuit a more complete record, and reduce 

the chances of “a second appeal,” or “significant proceedings on remand to this Court.”  Id.  The 

United States respectfully disagrees, and believes that Plaintiffs’ proposed approach is the one 

more likely to multiply proceedings and delay resolution of the case.   

 Immediate appeal of the Court’s Liability Opinion will permit the Federal Circuit to 

resolve the most contested issue in this case, and could lead to the resolution of the case in its 
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entirety — before the Court expends further resources assessing the trial evidence on damages.  

And if the Court’s liability ruling is instead affirmed, an opinion from the Federal Circuit now 

will guide the Court and the parties in the just compensation phase.  The United States notes in 

particular, that the 2013 damages trial was held prior to the issuance of the Court’s Liability 

Opinion, and that several of the most significant disagreements of the parties during that 

proceeding flowed from competing assumptions concerning the scope of the United States’ 

liability.  Compare U.S. Post Trial Br. (ECF No. 261) at 11 (arguing that compensation should 

be based upon the precise amount of flooding, if any, caused by the government) with Pls.’ Post 

Trial Br. (ECF No. 263) at 12-34 (summarizing and attributing to the United States liability for 

all alleged damages sustained by Plaintiffs during Hurricane Katrina).  Review by the Federal 

Circuit of the scope and nature of the United States’ liability, if any, may resolve such disputes 

before the Court is required to address them.   

 It is also not clear how the later interlocutory appeal Plaintiffs’ advocate could better 

prevent the prospect of further appeals or remand proceedings.  Regardless of the timing of appeal, 

the Federal Circuit could remand the case for further liability proceedings that would affect the 

Court’s just compensation analysis.  And because awards of just compensation must be made in 

relation to the specific characteristics of particular properties, see Otay Mesa Prop., L.P. v. United 

States, 670 F.3d 1358, 1368 (Fed. Cir. 2012), the likelihood of a later appeal may depend on factual 

and legal considerations that the Federal Circuit cannot anticipate and resolve in a ruling that 

addresses only the eleven test-properties.  Furthermore, to the extent either side or both appeals 

from a remedy ruling, the potential issues could be too unwieldy for adequate briefing through a 

single appeal.   
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 Plaintiffs offer in passing that the parties might, after a limited ruling on just 

compensation, pursue an appeal from a partial final judgment pursuant to RCFC 54(b).  Pls.’ 

Resp. Br. at 11.  But that proposal suggests a truly piecemeal approach.  The eleven properties 

selected for trial in 2013 are a small subset of the one hundred and twenty-eight properties 

identified in Plaintiffs’ pleadings, see Third Am. Compl. (ECF No. 115) ¶¶ 15-43.  A just 

compensation ruling with respect to those eleven properties would fully adjudicate the claims of 

only seven of the seventeen named Plaintiffs (Gwendolyn and Henry Adams, Steven and Cynthia 

Bordelon, Port Ship Service, Inc., Steve’s Mobile Home & R.V. Repair, Inc., and Yscloskey 

Development, LLC # 3).  Appeal from a partial final judgment as to just those Plaintiffs would 

splinter the issues and the parties in a way that would only complicate further proceedings.   

 In short, Plaintiffs recognize that an appeal before final judgment is likely to aid the 

ultimate resolution of the case.  Because it is more likely to advance the proceedings and lead to 

a more orderly resolution of the case, we urge the Court to certify interlocutory appeal now. 

II. The Court Should Grant The United States’ Unopposed Motion for Stay 
 

Although Plaintiffs oppose immediate interlocutory appeal, they do not address or object 

to the United States’ Motion for Stay.  For the reasons stated in our opening brief, we request 

that the Court stay proceedings in this matter until the United States’ interlocutory appeal has 

been fully resolved. 
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Respectfully submitted this November 30, 2015, 

 
JOHN C. CRUDEN 
Assistant Attorney General 

 
/s/ William J. Shapiro 
WILLIAM J. SHAPIRO, Senior Trial Attorney 
United States Department of Justice 
Environment & Natural Resources Division 
Natural Resources Section 
501 I Street, Suite 9-700 
Sacramento, CA   95814 
Telephone: 916-930-2207 
Facsimile: 916-930-2210 
william.shapiro@usdoj.gov 
 
JOSHUA P. WILSON, Trial Attorney 
United States Department of Justice 
Environment & Natural Resources Division 
Natural Resources Section 
601 D St., NW, Room 3146 
Washington, DC 20044-0663 
Telephone: 202-305-0482 
Facsimile: 202-305-0506 
joshua.wilson@usdoj.gov 
 
Attorneys for Defendant 
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